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TAQM 

Kentucky  (cont.) 

1  Sess.  Laws,    1869,  260,  c. 
1393,412,413,414,415,416,  417 

2  Sess.  Laws,  1869-70,  248,  c. 
626 418,414,  416 

Massachusetts. 

SUt.  1853,  c.  410,  §  1 121 

Gen.  Stat.  c.  136,  §§  3,  67  . . .  121 
Pub.  Stat.  c.  178,  §§  8,  68  , . .   121 
New  York. 

1886,  Jnne  13,  Laws  1886,  c. 

499 186,  187,  188,  190,  191 

1886,  May  29,  Laws  1886,  c. 

503 186,187,  188,  190,  191 

Tennessee. 

Laws  of  1849,  p.  Ill,  c.  36, 

490,  491 
Acts  of  1879,  p.  182,  c.  141, 

489,  490,  491 

Laws  of  1881,  c.  96,    §9 20 

§  16 20,  21 

Code  of  1858,  §  2481 490 

Mllliken  &  Verttees'  Code, 

1884,  §§  3338,  3343 490 

Texas. 

Rev.  Stats,  of  1879,  p.  380, 

Art.  2257 388 

Art.  4802,  tit.  96,  c.  1,.  .384,  386 

Arts.  4813,  4814 390 

Arts.  4815, 4816, 4817,  4818,  391 
Arts.  4819,  4820 392 


(C.)  Foreign  Statutes. 


Great  Britain. 

81  H.  VIII.  c.  1 
32  H.  VIIL  c.  32 


.120 
.120 
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CASES  ADJUDGED 


SUPEEME  COURT  OF  THE  UNITED  STATES, 


OCTOBER  TERM,  1891. 


FICKLEN  V.  SHELBY  COUNTY  TAXING  DISTRICT. 

SRBOB  TO  THE   ST7PBEMB  CX)UBT   OF  THE   STATE   OF  TENNESSEE. 

No.  97.    Argaed  M«roh  18,  21, 1892.  —  Decided  April  11, 1892. 

F.  and  C.  &  Co.  were  commercial  agents  or  brokers,  having  an  office  in 
Shelby  County,  Tennessee,  where  they  carried  on  that  business.  In  1887 
they  took  out  licenses  for  their  said  business,  under  the  provisions  of 
the  statute  of  Tennessee  of  April  4,  1881,  (Sess.  laws  1881,  c.  96,  §  9,  111, 
113,)  imposing  a  tax  upon  factors,  brokers,  buyers  or  sellers  on  commis- 
sion, or  otherwise,  doing  business  within  the  State,  or,  if  no  capital  be  so 
invested,  then  upon  the  gross  yearly  commissions,  charges  or  compensa- 
tion for  said  business.  During  the  year  for  which  they  took  out  licenses 
all  the  sales  negotiated  by  F.  were  made  on  behalf  of  principals  residing 
in  other  States,  and  the  goods  so  sold  were,  at  the  times  of  the  sales,  in 
other  States,  to  be  shipped  to  Tennessee  as  sales  should  be  effected.  Dur- 
ing the  same  time  a  large  part  of  the  commissions  of  C.  &  Co.  were 
derived  from  similar  sales.  They  had  no  capital  invested  in  their  busi- 
ness. At  the  expiration  of  the  year  they  applied  for  a  renewal  of  their 
license.  As  they  had  made  no  return  of  sales,  and  no  payment  of  per- 
centage on  their  commission,  the  application  was  denied.  They  filed  a 
bill  to  restrain  the  collection  of  the  percentage  tax  for  the  past  year,  and 
also  to  restrain  any  interference  with  their  current  business,  claiming 
that  the  tax  was  a  tax  on  interstate  commerce.  Held, 
(1)   That  if  the  tax  could  be  said  to  affect  interstate  commerce  in  any  * 

way  it  did  so  incidentally,  and  so  remotely  as  not  to  amount  to  a 

regulation  of  such  commerce ; 
VOL.  CXLV— 1  1 
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Statement  of  the  Case. 

(2)  That  under  the  circnmstances  the  complainants  could  not  resort  to 
the  court,  simply  on  the  ground  that  the  authorities  had  refused  to 
issue  a  new  license  without  the  payment  of  the  stipulated  tax. 

Bobbins  v.  Shelby  County  Taxing  District,  120  U.  S.  489,  examined  and  dis- 
tinguished from  this  case. 

This  case  having  been  submitted  on  briefs,  the  submission  was  set  aside  by 
the  court,  and  an  oral  argument  ordered.  When  the  case  was  reached 
neither  party  appeared  by  counsel,  but  an  offer  was  again  made  to  submit 
on  the  briefs.  The  court  thereupon  ordered  the  case  dismissed  for  want 
of  prosecution  in  the  manner  directed  by  its  previous  order;  but  subse- 
quently this  dismissal  was  set  aside  on  motion,  and  argument  was  heard. 

This  case  was  submitted  January  4,  1889,  under  the  20th 
rule.  On  the  4th  of  February,  1889,  the  submission  was  set 
aside,  and  the  case  was  restored  to  the  docket,  to  stand  for 
oral  argument.  On  the  6lh  of  November,  1891,  it  was  assigned 
for  argument.  When  reached  on  the  24th  of  that  month,  an 
oflfer  was  again  made  to  submit  on  the  briefs.  The  court 
thereupon  ordered  the  case  dismissed  for  failure  to  prosecute 
it  in  the  manner  directed  by  the  court. 

Mr,  W.  Hallett  PhUlips,  December  21,  1891,  on  behalf  of 
the  plaintiffs,  moved  the  court  to  rescind  the  order  dismissing 
the  cause,  to  restore  the  same  on  the  docket,  and  to  set  it  down 
for  oral  argument,  and,  in  support  of  the  motion,  submitted 
the  following  statement : 

"  The  cause  was  set  down  at  the  present  term  for  oral  argu- 
ment at  a  day  certain.  Counsel  not  then  appearing,  it  was,  on 
November  24,  1891,  ordered  that  the  cause  be  dismissed  for 
want  of  prosecution  in  the  manner  directed. 

"  The  court  stated  as  the  ground  of  its  action  that  counsel 
for  plaintiffs  in  error  had  declined  to  comply  with  its  order. 

"  I  am  requested  to.  state  by  the  counsel  referred  to  that 
they  disclaim  any  purpose  to  disregard  the  order,  and  to 
express  their  extreme  regret  that  the  court  should  have  taken 
a  different  view. 

"Counsel,  not  being  familiar  with  the  practice  of  this  court 
in  such  matters,  supposed  that  the  order  setting  down  the 
cause  for  argument  was  intended  to  invite  an  oral  discussion 
and  not  to  direct  one. 

"  While  their  error  may  not  be  regarded  as  a  legal  justifica- 
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Statement  of  the  Case. 

j  tioD,  they  trust  it  may  be  sufficient  to  show  that  their  action 

N  was  not  intended  as  a  discourtesy  to  the  court  or  an  inten- 
tional disobedience  of  its  authority. 

"  PlaintiflFs  in  error  represent  that  the  matter  involved  is  of 
mach  consequence  to  them  and  others  similarly  situated. 

"The  case  involves  an  important  constitutional  question, 
which  it  is  hoped  may  receive  the  final  decision  of  your  honors. 

"  Arrangements  have  been  made  with  counsel  to  argue  the 
case,  if  the  court,  in  its  indulgence,  should  accord  the  oppor- 
tunity.^' 

The  cause  was  thereupon  restored  to  the  docket,  and  was 
duly  argued.    The  case,  as  stated  by  the  court,  was  as  follows : 

This  was  a  bill  filed  in  the  Chancery  Court  of  Shelby  County, 
Tennessee,  by  C.  L.  Ficklen,  and  Cooper  &  Company,  against 
the  taxing  district  of  Shelby  County,  and  Andrew  J.  Harris, 
County  Trustee. 

The  bill  alleged  that  complainants  were  '*  commercial  agents 
or  merchandise  brokers  located  within  the  taxing  district  of 
Shelby  County,  where  their  respective  firms  rent  a  room  for 
the  purpose  of  keeping  and,  at  times,  exhibiting  their  samples, 
and  carrying  on  their  correspondence  with  their  respective 
principals ;  that  they  use  no  capital  in  their  business ;  that 
they  handle  or  deal  in  no  merchandise,  and  are  neither  buyers 
nor  sellers ;  they  only  engage  in  negotiating  sales  for  their 
respective  principals ;  they  do  precisely  the  same  business  that 
commercial  drummers  do,  the  only  diflference  being  that  they 
are  stationary,  while  the  commercial  drummers  are  transitory, 
and  go  from  place  to  place  and  secure  a  temporary  room  at 
each  town  or  city  in  which  to  exhibit  their  samples.  That  each 
solicits  orders  for  the  sales  of  the  merchandise  of  their  respective 
principals  and  forwards  the  same  to  them,  when  such  orders  are 
filled  by  shipping  the  goods  direct  to  the  purchasers  thereof 
in  the  county  of  Shelby." 

It  was  then  averred  that  all  of  the  sales  negotiated  by  com- 
plainant Ficklen  were  exclusively  for  non-resident  firms,  who 
J^ided  and  carried  on  business  in  other  States  than  Tennessee, 
and  all  the  merchandise  so  sold  was  in  other  States  than  Ten- 


Digitized  by 


Google 


4  OCTOBER  TERM,  1891. 

Statement  of  the  Case. 

nessee,  where  the  sales  were  made,  and  was  shipped  into  Ten- 
nessee, when  the  orders  were  forwarded  and  filled. 

That  at  least  nine-tenths  of  the  sales  negotiated  and  effected 
by  complainants  Cooper  &  Company,  and  at  least  nine-tenths 
of  their  gross  commissions,  were  derived  from  merchandise  of 
non-resident  firms  or  persons,  and  which  merchandise  was 
shipped  into  Tennessee,  from  other  States,  after  the  sales  were 
effected. 

That  section  9,  chapter  96,  of  the  Acts  of  1881,  of  Tennes- 
see, (Sess.  laws  of  1881,  pp.  Ill,  113,)  made  subsection  17  of 
section  22  of  the  Taxing  District  Acts,  (Taxing  District  Digest 
50,)  provides : 

"Every  person  or  firm  dealing  in  cotton,  or  any  other 
article  whatever,  whether  as  factor,  broker,  buyer  or  seller,  on 
commission  or  otherwise,  ($50)  fifty  dollars  per  annum,  and  in 
addition,  every  such  person  or  firm  shall  be  taxed  ad  valorem 
(10  cts.)  ten  cents  on  every  one  hundred  dollars  of  amount  of 
capital  invested  or  used  in  such  business ;  Provided^  however^ 
that  if  such  person  or  firm  carry  on  the  cotton  or  other  busi- 
ness in  connection  with  the  grocery  or  any  other  business,  the 
capital  invested  in  both  shall  only  be  taxed  once ;  but  such 
person  or  firm  must  pay  the  privilege  tax  for  both  occupa- 
tions; And  provided^  further^  that  if  the  persons  taxed  in  this 
subsection  have  no  capital  invested,  they  shall  pay  2i  per  cent 
on  their  gross  yearly  commissions,  charges  or  compensations 
for  said  business,  and  at  the  time  of  taking  out  their  said 
license,  they  shall  give  bond  to  return  said  gross  commis- 
sions, charges  or  compensation  to  the  trustee  at  the  end  of 
the  year,  and  at  the  end  of  the  year  they  shall  make  return 
to  said  trustee  accordingly,  and  pay  to  him  the  said  2i  per 
cent." 

Complainants  charged  that,  as  they  were  neither  dealers, 
buyers  nor  sellers,  but  only  engaged  in  negotiating  sales  for 
buyers,  they  were  not  embraced  within  the  meaning  of  said 
section,  and  further  stated  that  they  had  each  heretofore  paid 
the  privilege  tax  and  the  income  tax,  except  for  the  year  1887, 
and  had  tendered  the  privilege  tax  of  $50  and  costs  of  issuing 
license  for  the  year  1888  to  the  trustee,  who  refused  to  accept 
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the  same  unless  complainants  would  also  pay  the  income  tax 
for  the  year  1887. 

From  the  bill  and  exhibits  attached  it  appeared  that  com- 
plainants in  January,  1887,  each  paid  the  sum  of  $50  for  the 
tise  of  the  taxing  district,  and  executed  bonds  agreeably  to  the 
requirements  of  the  law  in  that  behalf,  and  received  licenses 
asmerchandise  brokers  within  the  limits  of  the  district  for  the 
year  1887,  and  that  in  January,  1888,  they  tendered,  as  com- 
mercial brokers,  to  the  trustee  fifty  dollars  and  twenty-five 
cents,  each,  as  their  privilege  tax  and  charges  for  the  year 
1888,  which  he  refused  to  accept  because  they  refused  to  pay 
for  the  year  1887  two  and  one-half  per  cent  upon  their  gross 
commissions  derived  from  their  business  for  the  year  1887, 
although  they  executed  bonds  in  January,  1887,  to  report  said 
gross  commissions. 

Complainants  charged  that  the  law  in  question  was  in  viola- 
tion of  the  commerce  clause  of  the  Constitution  of  the  United 
States  and  also  of  the  Constitution  of  Tennessee,  and  prayed 
as  follows : 

"  That  an  injunction  issue  to  restrain  the  defendants  or  either 
of  them  from  instituting  any  suit  or  proceeding  against  them  or 
either  of  them  for  the  collection  of  said  2^%  tax  upon  their 
respective  gross  commissions  from  their  said  business  or  from 
issuing  any  warrant  for  their  arrest  for  their  failure  to  pay  the 
same  for  the  year  1887,  and  that  defendants  be  also  restrained 
from  in  any  way  interfering  with  them  in  the  carrying  on  their 
said  business  for  the  year  1888;  and  upon  final  hearing  they, 
the  defendants,  be  restrained  perpetually  from  collecting  from 
^hem  or  either  of  them  said  2i  per  cent  tax  upon  their  said 
igross  commissions  from  their  said  business,  and  from  collect- 
ing said  privilege  tax  of  $50,  and  they  pray  for  general  relief, 
and  will  ever  pray,"  etc. 

To  this  bill  the  defendants  filed  a  demurrer,  which  was  over- 
ruled by  the  chancellor,  and,  the  defendants  electing  to  stand 
by  it,  a  final  decree  was  entered,  making  the  injunction  per- 
petual in  behalf  of  Ficklen  as  to  the  entire  tax,  including  the 
$50;  and,  as  to  Cooper  &  Company,  adjudging  that  they 
were  legally  bound  to  pay  the  sum  of  $50  and  the  tax  of  two 
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Statement  of  the  Case. 

and  one-half  per  cent  on  their  commissions,  to  the  extent  that 
those  commissions  were  upon  sales  of  property  owned  by  resi- 
dents of  Tennessee,  and  perpetuating  the  injunction  in  all 
other  respects. 

From  this  decree  the  defendants  prayed  an  appeal  to  the 
Supreme  Court  of  the  State,  and  that  court  decided  that  the 
act  of  the  legislature  in  question  was  not  in  violation,  of 
the  state  constitution,  and,  further,  that  ^^  inasmuch  as  it 
appears  from  the  bill  that  the  complainants  at  the  beginning 
of  the  year  1887  applied  for  and  received,  respectively,  license 
to  carry  on  the  business  of  commission  brokers  without  quali- 
fication, and  that  they,  the  complainants,  held  said  license 
throughout  the  year  1887,  complainants  were  chargeable 
with  the  privilege  tax,  as  fixed  by  the  act  aforesaid,  without 
regard  to  the  amount  or  character  of  the  business  carried  on 
under  said  licenses  or  the  places  of  residence  of  their  princi- 
pals, and  that  complainants  must  have  reported  and  paid  2^ 
per  cent  on  the  gross  commissions  received  by  them  during  the 
year  1887  before  they  could  have  become  entitled  to  licenses 
for  the  year  1888.  .  .  .  That  when  at  the  beginning  of 
the  year  1888  the  coniplainants  applied  for  license  as  merchan- 
dise brokers  they  were  rightfully  required  (1)  to  report  and 
pay  2^  per  cent  on  their  commissions  received  during  1887, 
and  (2)  to  pay  the  fixed  charge  of  $50  and  give  bond  to  report 
their  gross  commissions  at  the  end  of  the  year  1888.  .  .  . 
That  the  said  act  is  not,  as  to  these  complainants,  violative  of 
article  first,  sec.  8,  of  the  Constitution  of  the  United  States, 
by  which  the  power  to  regulate  commerce  between  the  States 
is  conferred  upon  the  Congress  of  the  United  States;  and 
.  .  .  that  complainants,  having  applied  for,  accepted  and 
held  for  and  during  the  year  1887  unqualified  license  as 
commission  brokers,  and  having  applied  for  the  same  unquali- 
fied license  for  the  year  1888,  cannot  question  the  validity  of 
the  said  act  as  being  in  conflict  with  said  provisions  of  the 
Constitution  of  the  United  States,  for  that  the  said  complain- 
ants were  not  entitled  to  the  said  license  upon  the  facts  stated 
in  the  bill,  whether  the  business  actually  done  and  theretofore 
conducted   by  them  was  or  was  not  exonerated  from  said 
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privilege  tax  under  the  said  provision  of  the  Federal  Con- 
stitution." 

The  decree  of  the  chancellor  was  accordingly  reversed,  the 
demurrer  sustained,  and  the  bill  dismissed,  whereupon  a  writ 
of  error  was  taken  out  from  this  court. 

Mr,  W.  HaUett  PhiUips  for  plaintiffs  in  error. 

The  single  question  is  whether  the  negotiation  in  one  State, 
by  samples,  of  sales  of  goods  in  another  State,  can  be  taxed  by 
the  State  in  which  the  negotiation  is  carried  on.  Is  not  a 
state  license  or  tax  on  such  an  occupation  an  unconstitutional 
restriction  upon  the  business  or  calling  of  introducing  into  one 
State  the  goods  and  wares  that  are  manufactured  in  another  ? 
It  seems  to  us  that  this  controversy  was  adjudicated  in  jRolh 
bins  V.  Shelby  County^  120  U.  S.  490.  In  that  case  this  court 
declared  that  the  negotiations  of  sales  of  goods  which  are  in 
one  State,  for  the  purpose  of  introducing  them  into  the  State 
in  which  the  negotiation  is  made,  is  interstate  commerce.  It 
was  also  agreed  that  to  tax  the  oflfer  to  sell  such  goods  before 
they  are  brought  into  the  State  is  a  tax  on  interstate  com- 
merce itself.  The  very  ground  of  the  decision  was  that  the 
Federal  Constitution  prevents  the  levy  of  a  state  tax,  or  the 
requirement  of  a  license  for  making  negotiations  in  the  con- 
duct of  interstate  business.  It  has  frequently  been  decided  by 
this  court,  and  more  especially  in  late  years,  that  a  tax  which 
operates  as  a  burden  against  the  introduction  and  sale  of  the 
products  of  other  States  is  a  regulation  of  interstate  commerce, 
and  a  tax  to  do  business  is  a  tax  on  the  business  to  be  paid  by 
and  out  of  the  business.  In  the  present  case  the  effect  and 
operation  of  the  tax  is  to  exact  a  duty  for  permission  to  exer- 
cise interstate  commerce  within  the  State  of  Tennessee.  It  is 
for  the  privilege  of  making  contracts  Within  the  county  of 
Stelby  to  sell  merchandise,  the  product  of  other  States,  for 
merchants  of  such  States  to  residents  of  Tennessee,  that  the 
tax  is  exacted.  It  is  for  the  faculty  of  doing  that  business 
that  the  license  is  required.  Now  there  can  be  no  question  but 
that  a  law  requiring  a  person  to  take  out  a  license  in  order  to 
confer  upon  him  the  faculty  or  privilege  of  conducting  a  busi- 
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ness,  is  a  regulation  of  that  business ;  and  when  the  law  re- 
quires the  plaintiffs  to  take  out  a  license  in  order  to  acquire 
the  privilege  of  conducting  interstate  commerce,  that  is  a  regu- 
lation of  interstate  commerce.  Here  business  between  States 
is  conducted  by  means  of  agents  called  merchandise  brokers, 
and  it  is  not  in  the  power  of  one  State  to  prohibit  such  busi- 
ness, unless  a  license  is  taken  from  the  State  in  which  the  agent 
is  located  and  where  the  business  is  partially  transacted.  It 
is  the  business  which  is  taxed  and  it  is  that  fact  which  consti- 
tutes the  invalidity  of  the  tax.  Its  constitutionality  can  in  no- 
wise depend  on  the  fact  that  the  agent  resided  in  the  State  of 
Tennessee,  or  that  the  business  was  partially  transacted  there. 
If  the  business  was  interstate,  it  was  not  subject  to  exaction 
in  any  form  by  the  State.  The  validity  of  a  tax  must  neces- 
sarily be  determined  by  the  nature  of  the  business  taxed,  and 
not  by  the  residence  of  the  agent  upon  whom  the  tax  is  in 
form  levied.  These  principles  have  been  so  frequently  declared 
by  the  court  as  to  make  them  axioms  of  constitutional  juris- 
prudence. It  is  argued  that  an  exception  to  such  general  rules 
is  created  by  the  particular  facts  of  this  case.  It  is  said  that 
the  business  transacted  by  the  plaintiffs  in  error  was  a  general 
business,  and  that  they  were  empowered  to  do  a  state,  as  well 
as  an  interstate  business,  and  that  the  fact  that  one  of  the 
parties  did  entirely  an  interstate  business,  and  the  other  did 
almost  entirely  such  a  business,  cannot  exempt  them  from  reg- 
ulation and  taxation  by  the  State,  since  they  were  authorized 
to  do  also  a  business  confined  to  the  State.  It  seems  to  us 
that  this  argument  simply  raises  the  question  that  the  law 
made  no  discrimination  as  against  interstate  business.  In 
other  words,  it  imposes  a  tax  and  exacts  a  license  for  doing 
the  business  of  a  merchandise  broker.  But  does  the  fact  that 
under  a  license  demanded  by  the  law,  a  strictly  local  business  as 
well  as  interstate  business  might  be  transacted,  confer  any  right 
upon  the  State  of  Tennessee  to  demand  a  license  tax  for  doing 
interstate  business  or  empower  it  to  levy  a  tax  upon  the  gross 
proceeds  of  such  interstate  business?  A  negative  answer  is 
furnished  by  the  decisions  of  this  tribunal.  The  tax  is  not 
less  objectionable,  the  nature  of  the  exaction  is  not  changed. 
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because  it  does  not  discriminate  in  favor  of  domestic  busi- 
ness. 

If  the  fact  that  Ficklen  &  Company  might  have  done  business 
purely  internal  to  the  State  of  Tennessee,  aflfords  excuse  for  the 
State  of  Tennessee  levying  a  tax  upon  the  interstate  business 
transacted  by  them,  what  becomes  of  the  reasoning  of  this  court 
in  its  decisions  regarding  the  taxation  of  express  companies, 
telegraph  companies  and  of  other  institutions  and  persons 
engaged  in  the  transaction  of  interstate  commerce  ?  In  each 
of  these  instances  the  business  done  or  which  might  have  been 
done  was  of  a  general  nature,  partly  domestic  and  partly  inter- 
state, but  this  court  held  that  that  fact  aflforded  no  justification 
for  a  State  levying  a  tax  upon  interstate  commerce  transactions. 
Take  for  instance  the  case  of  Telegraph  Co,  v.  Texas^  105  U.  S. 
460,  a  tax  on  the  business  of  telegraphing.  There  the  legis- 
lature had  imposed  an  occupation  tax  upon  every  telegraph 
company  doing  business  within  the  State,  of  one  cent  for  every 
message  sent  and  one-half  for  every  message  less  than  full  rate. 
The  company  did  a  general  business,  a  large  portion  of  its 
messages  being  confined  to  the  State  of  Texas,  and  a  large  por- 
tion going  beyond  the  boundaries  of  that  State.  The  company 
was  required  by  the  Texas  statute,  to  report  the  number  of 
all  the  messages  sent,  and  the  comptroller  of  the  State  was 
required  to  exact  the  tax  according  to  the  reports.  The  com- 
pany at  first  submitted  to  the  tax,  but  afterwards  it  refused  to 
pay  it  further,  and  action  was  brought  by  the  State  to  compel 
the  company  to  make  payment.  The  answer  of  the  company 
was  that  while  it  was  transacting  business  within  the  State  of 
Texas  a  large  portion  of  its  business  constituted  interstate  com- 
merce, and  was  therefore  free  from  state  taxation.  This  con- 
tention was  upheld  and  as  to  such  huslness  the  tax  was  de- 
clared to  be  unconstitutional.  The  State  was  left  free  to  exact 
this  tax  as  to  all  business  of  a  purely  domestic  character. 

It  has  been  supposed  that  the  decisions  of  this  court  holding 
that  a  State  had  power  to  tax  all  property  within  its  situs^ 
although  employed  in  interstate  commerce,  had  some  bearing 
upon  the  controversy,  but  it  is  not  perceived  that  this  is  so,  for 
the  vital  distinction  is  that  in  the  one  case  the  tax  is  on  prop- 
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erty  situated  within  the  State,  while  in  the  present  case,  the  tax 
is  for  the  privilege  of  introducing  the  merchandise  of  other 
States  within  the  State.  It  is  simply  a  tax  on  account  of  the 
negotiation  of  sales  of  non-resident  merchandise,  and  a  license 
for  the  privilege  of  doing  interstate  business.  As  has  been 
frequently  emphatically  declared  by  this  court,  a  State  cannot 
make  it  a  state  privilege  to  transact  interstate  commerce,  but, 
as  said  in  the  Bobbins  case,  and  as  it  has  been  frequently 
declared  before,  when  goods  are  once  sent  from  one  State  to 
another  State  for  sale  or  in  consequence  of  a  sale,  they  become 
part  of  its  general  property  and  amenable  to  its  laws.  The 
point  has  also  been  made  that  this  court  in  the  Bobbins  case 
held,  that  the  State  of  Tennessee  had  a  conceded  right  to  tax 
Tennessee  drummers,  but  it  is  to  be  observed  that  the  very 
paragraph  in  which  this  announcement  is  made,  shows  that 
the  court  intended  by  this  expression  to  denote  drummers 
transacting  the  domestic  business  of  Tennessee;  for  the  court 
said  as  a  reason  for  this  announcement,  that  the  State  might 
tax  its  own  internal  commerce,  but  that  did  not  give  it  any 
right  to  tax  interstate  commerce.  Nor  does  it  seem  to  us  that 
the  reference  made  by  opposing  counsel  to  the  recent  decision 
*of  this  court  in  Maine  v.  Grand  Trxmh  Railway^  142  U.  S. 
217,  affords  any  argument  in  favor  of  the  present  tax.  There, 
the  tax  was  for  the  privilege  of  a  foreign  corporation  transact- 
ing business  within  the  State  of  Maine.  This  court  declared 
that  the  tax  in  question  was  an  excise  tax  for  the  privilege  of 
operating  a  railroad  within  the  State.  The  railroad  within 
the  State  was  constructed  under  the  franchise  of  the  State,  and 
as  declared  by  this  court,  the  privilege  rested  entirely  in  the 
discretion  of  the  State ;  it  could  be  conferred  upon  such  con- 
ditions as  the  State  in  its  judgment  might  deem  most  condu- 
cive to  its  interests.  The  character  of  the  tax  or  its  validity 
did  not  depend  upon  the  mode  adopted  in  fixing  its  amount 
or  the  times  of  its  payment.  Therefore,  while  in  form,  the 
tax  was  to  be  ascertained  by  a  reference  to  the  gross  receipts, 
this  court  was  careful  to  say  that  this  was  merely  for  the  pur- 
pose of  ascertaining  the  value  of  the  business  done,  and  thus 
obtain  a  guide  to  the  amount  of  the  excise  which  should  be 
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levied,  and  that  there  was  no  levy  on  the  receipts  themselves 
either  in  form  or  in  fact.  If  the  amount  ascertained  had  been 
specifically  imposed  in  the  first  instance,  the  court  observed, 
no  objection  to  its  validity  would  have  been  pretended.  In 
the  case  at  bar,  there  can  be  no  pretence  but  that  the  tax  is  a 
tax  on  the  gross  receipts  of  the  business,  both  in  form  and  in 
effect  and  inasmuch  as  in  the  case  of  one  of  the  parties  that 
business  was  wholly  interstate,  and  in  the  case  of  another  of 
the  parties,  almost  entirely  so,  the  case  falls  within  the  settled 
adjudications  of  this  court,  that  a  tax  cannot  be  laid  on  the 
receipts  derived  from  interstate  business.  Nor  are  the  rights 
of  the  plaintiflfs  in  error  in  anywise  prejudiced  by  the  fact  that 
they  had  in  the  past  paid  the  tax,  or  that  they  had  for  the  year 
previous  to  filing  the  bill,  given  a  bond  to  return  the  amount 
of  the  proceeds  of  their  business  for  that  year.  The  object  of 
the  bill  filed  in  1888,  was  to  enable  these  parties  to  transact 
their  interstate  business  for  the  future  free  from  state  interfer- 
ence, whether  by  way  of  taxation  or  license,  and  thus  protect 
their  constitutional  rights.  And  the  specific  prayer  was  not 
only  that  the  defendant  should  be  restrained  from  issuing  war- 
rants for  their  arrest  for  their  failure  to  pay  the  tax  on  the 
commissions  for  1887,  or  from  instituting  suit  against  them  on 
that  behalf,  but  it  also  prayed  an  injunction  against  state 
interference  in  the  carrying  on  their  interstate  business  for  the 
year  1888,  and  for  all  future  time.  Some  intimation  has  been 
niade  in  the  opposing  argument  that  the  parties  should  have 
contented  themselves  with  doing  their  interstate  business,  and 
should  not  have  held  themselves  out  as  general  merchandise 
brokers.  But  they  could  not  have  transacted  their  interstate 
business  without  either  taking  out  a  license  under  the  law,  or 
subjecting  themselves  to  the  criminal  laws  of  the  State.  The 
taxing  act  itself  declared  every  such  business  to  be  a  taxable 
privilege,  and  the  exercise  of  any  such  privilege  without  first 
paymg  the  tax  was  declared  to  be  a  misdemeanor.  We  submit 
that  the  plaintiffs  in  error  were  not  compelled  to  adopt  the 
^ternative  of  violating  the  law  of  the  State  or  refraining  from 
doing  business.  The  fact  that  they  had  in  the  past  paid  the 
license  fee  for  transacting  their  business,  or  had  given  a  bond 
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for  the  year  1887,  cannot  estop  them  from  showing  the  uncon- 
stitutionality of  this  legislation.  "We  cannot  perceive  what 
possible  effect  this  can  have  upon  their  right  to  demand  the 
interposition  of  the  judiciary  to  prevent  the  future  interference 
by  the  State  with  their  constitutional  rights.  We  cannot  see 
how  the  court  can  uphold  the  decision  of  the  Supreme  Court 
of  Tennessee,  without  overruling  the  underlying  principle  of 
the  Bobbins  case.  We  can  perceive  no  distinction  between 
that  case  and  this  except  in  the  fact  that  in  the  Bobbins  case 
the  party  negotiating  the  sale  was  transitory  in  Tennessee,  but 
in  the  present  case  permanent.  The  fact  that  the  business  was 
partly  carried  on  within  the  State  of  Tennessee  does  not  sub- 
ject it  to  state  burden,  if  in  its  nature  it  is  interstate  business, 
because  the  power  of  the  general  government  to  regulate  com- 
merce does  not  stop  at  the  borders  of  a  State  but  permeates  it. 
Formerly,  it  is  true,  it  was  the  opinion  of  this  court  that  a  tax 
on  business  carried  on  within  the  State,  and  without  discrimi- 
nation between  its  citizens  and  citizens  of  other  States,  might  be 
constitutionally  imposed.  This  principle  was  the  basis  of  the 
decision  in  the  case  of  Osborne  v.  Mobile^  16  Wall.  479,  but 
that  decision  has  been  directly  overruled,  and  the  principle  no 
longer  constitutes  the  doctrine  of  this  court.  Leloup  v.  Mobile^ 
127  U.  S.  640, 645.  It  is  true.  Judge  Bradley  in  his  enumeration 
in  the  Bobbins  case,  of  the  subjects  of  state  taxation,  specifies 
taxation  upon  avocations  and  employments  pursued  within  the 
State  not  directly  connected  with  foreign  or  interstate  com- 
merce. But  here  the  business  as  declared  in  that  same  decis- 
ion, constitutes  interstate  commerce^  and  therefore,  must  be  free. 
As  declared  by  this  court  in  Fargo  v.  MicJdgan^  121  U.  S.  230, 
244,  the  proposition  had  often  been  made  that  a  State  can  by 
way  of  a  tax  on  business  transacted  within  its  limits  regulate 
such  business,  and  that  proposition  has  been  made  as  a  defence 
to  the  allegation  that  the  taxation  was  an  interference  with 
interstate  commerce.  But  the  court  had  always  said  when 
the  business  was  commerce  itself  and  commerce  among  the 
States^  the  constitutional  provision  could  not  thereby  be  evaded. 
It  is  true,  in  the  present  case,  the  tax  is  in  form  a  tax  on  the 
broker,  but  the  inquiry  must  be  upon  what  does  the  tax  really 
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fall?  The  Tennessee  law  answers  this  inquiry ;  the  tax  is  one 
on  the  iicsiness  done.  The  constitutionality  of  a  state  tax  can- 
not be  determined  by  the  form  or  agency  through  which  it  is 
collected,  but  by  the  subject  upon  which  the  burden  is  laid. 
Suae  Freight  Tax  Case,  15  Wall.  232.  The  decision  of  this 
court  in  PhUadelphid  Steamship  Co,  v.  Pennsylvaniay  122 
U.  S.  326,  shows  that  a  tax  on  gross  receipts  derived  from 
interstate  commerce  is  void,  and  so  likewise  a  tax  on  the 
"gross receipts  derived  from  business  done  in  this  State"  is 
void  when  levied  on  a  telegraph  company  as  far  as  concerns 
messages  carried  either  into  the  State  from  without,  or  from 
within  the  State  to  another  State.  West.  Un.  Telegraph  Co. 
V.  Alabama^  132  U.  S.  472,  477.  The  case  of  JUcCall  v.  Cali- 
fornia, 136  U.  S.  104,  110,  is  in  direct  line  with  the  preceding 
decisions.  There  the  tax  was  for  the  privilege  of  maintaining 
an  agency  within  the  State  of  CaKfomia,  for  soliciting  business 
for  railroads,  and  the  business  actually  done  by  the  agent 
taxed,  was  that  of  soliciting  business  for  an  interstate  railroad. 
The  tax  was  declared  void,  as  being  a  tax  upon  a  means  or  occu- 
pation of  carrying  on  interstate  business  pure  and  simple. 
"Without  a  further  discussion  of  cases,  we  refer  to  those  of  JV'or- 
folk  (&G.  Rail/road  v.  Pennsylvania,  136  U.  S.  114,  where  it  was 
held  that  a  State  could  not  exact  a  license  for  the  privilege  of 
keeping  a  railroad  office  within  the  State,  when  the  business 
done  or  largely  done  by  the  railroad  was  interstate  commerce. 
The  tax  was  one  upon  a  means  or  instrumentality  of  such 
commerce.  Also  to  Crmtcher  v.  Kentucky,  141  U.  S.  47,  where 
it  was  held,  that  a  license  could  not  be  required  of  agents  of 
express  companies  before  they  were  authorized  to  carry  on 
business  within  the  State,  and  this  for  the  reason  that  it 
embraced  interstate  business  as  well  as  business  wholly  within 
the  State,  and  therefore  not  within  the  power  of  the  State. 

In  conclusion,  we  content  ourselves  with  a  particular  refer- 
ence to  Ldoup  V.  Mobile,  supra,  where  it  was  determined  that 
tbe  State  of  Alabama  could  not  compel  a  telegraph  company 
to  pay  a  license  fee  for  the  transaction  of  business  within  the 
State,  although  the  telegi^aph  company  did  a  general  business. 
The  determination  of  the  court  was  that  the  tax  affected  the 
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entire  business  of  the  company,  interstate  as  well  as  internal, 
and  for  that  reasmi  it  was  void. 

Mr.  Henry  Craft  filed  a  brief  for  plaintiffs  in  error. 

Mr.  S.  P.  Walker  for  defendant  in  error. 

It  appears  by  the  bill  that  all  the  principals  of  Ficklen  & 
Co.  are  residents  of  other-  States ;  and  that  nine-tenths  of  the 
business  of  Cooper  &  Co.  is  done  for  principals  of  other  States. 
Upon  this  state  of  facts  it  was  held  by  the  chancellor  that 
Ficklen  &  Co.  were  not  liable,  either  for  the  fixed  charge  of 
$50,  or  the  2^  per  cent  on  commission ;  and  that  Cooper  &  Co. 
were  liable  for  the  fixed  charge  of  $50  and  for  .one-tenth  of 
the  2i  per  cent  on  commissions.  This  ruling,  based  on  the 
doctrine  of  non-interference  with  interstate  commerce,  was 
reversed  by  the  Supreme  Court  of  the  State,  and  the  plaintiffs 
in  error  adjudged  liable  for  the  whole  tax,  as  fix^d  by  the 
statute. 

This  court  from  the  case  of  Brown  v.  Maryland^  12  Wheat. 
419,  to  the  very  recent  cases  of  Rohbins  v.  Shelby  County 
Taxing  District,  120  U.  S.  489 ;  Leloup  v.  Port  of  Mobile, 
127  U.  S.  640 ;  and  Crutcher  v.  Kentucky,  141  U.  S.  47,  has 
so  frequently  considered  the  question  involved  in  this  case, 
that  it  is  not  our  purpose  to  attempt  an  extended  review  or 
discussion  of  the  authorities.  We  shall  only,  therefore,  as 
briefly  as  possible,  undertake  to  show  that  the  tax  in  question 
is  not  a  regulation  of  interstate  commerce. 

I.  The  tax  in  question  is  (as  was  held  by  the  state  court) 
a  privilege  tax,  graduated  by  the  amount  of  commissions 
received.  If,  as  complainants  contend,  they  were  not  taxable, 
then  they  did  not  need  and  should  not  have  taken  out  the 
license.  Having  taken  it  out  they  must  pay  what  they  in 
effect  agreed  to  pay  for  it. 

It  appears  from  the  bill  that  complainants  are,  and  hold 
themselves  out  as,  general  merchandise  brokers.  For  1887 
they  took  out  license  as  such.  For  18S8  they  applied  for  the 
same  character  of  license. 

The  fact  that  their  principals  are  non-residents  of  the  State 
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is  a  fact  which,  though  true  on  the  day  the  bill  was  filed, 
might  not  be  true  the  next  day.  If,  therefore,  plaintiffs  are 
right  in  their  contention,  the  true  method  of  procedure  by 
them  would  have  been  simply  to  have  contented  themselves 
m\\i  private  agencies  of  given  non-resident  principals,  instead 
of  assuming  the  r61e  of  general  "  commission  merchants." 

The  case  is  not  within  the  principles  of  the  opinion  in  Rob- 
hins  V.  Shelby  County j  120  U.  S.  489.  (a)  Bobbins  was  the 
representative  of  one  non-resident  firm,  and  the  case  was 
treated  as  if  his  principals  had  come  into  the  State  to  make 
sales,  and  the  State  had  undertaken  to  seize  and  tax  them. 
(J)  The  tax  was  held  to  be  in  eflfect  not  a  tax  on  Bobbins, 
but  on  his  principals.    Here  the  reverse  is  clearly  true. 

So,  too,  it  is  distinguishable  from  Cook  v.  Pennsylva/niay 
97  U.  S.  566.  In  that  case,  the  State  of  Pennsylvania  exacted 
a  certain  percentage  of  the  proceeds  of  foreign  goods  sold  at 
auction,  for  the  privilege  of  thus  selling  them;  and  the  tax 
was  held  to  be  a  duty  on  imports,  and  unconstitutional,  under 
the  principles  of  the  leading  case  of  Brown  v.  Maryland^  12 
Wheat.  419.  In  this  case  the  State  of  Tennessee  requires  that 
every  person  pursuing  the  vocation  of  merchandise  broker, 
shall  pay  a  vocation  tax  of  two  and  one-half  per  cent  of  the 
commissions  earned.  Can  the  tax  be  disputed,  on  the  fact 
that  the  goods  sold  were,  at  the  time  of  the  sale,  in  another 
State,  and  that,  as  between  the  principals  —  buyer  and  seller 
—  the  transaction  was  one  of  interstate  commerce?  Is  the 
State's  exaction  so  directly  connected  with  the  commerce  as 
to  make  it  a  burden  upon  or  a  regulation  of  interstate  com- 
merce ?  We  submit  that  it  is  not  a  tax  upon  the  commerce 
between  the  States,  but  that  it  is  what  it  purports  to  be  —  a 
tax  upon  the  broker  himself,  graduated  by  the  amount  real- 
ized by  him  from  the  transaction,  and  that,  except  in  that  in- 
direct and  remote  way,  which  this  court  has  never  allowed  to 
affect  the  validity  of  state  taxation,  it  has  no  tendency  to 
prevent  or  burden  the  interstate  commerce  itself. 

The  ultimate  question  being  whether  or  not  the  power  of 
the  State  to  lay  a  vocation  tax  on  one  of  its  resident  citizens, 
graduated  according  to  the  profits  realized  by  him  from  the 
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pursuit  of  that  vocation,  can  be  denied  on  the  ground  that  the 
citizen  is  engaged,  wholly  or  partially,  in  negotiating  sales  be- 
tween resident  and  non-resident  merchants  of  goods  situated 
in  another  State,  we  will  examine  such  of  the  decisions  of  this 
court  as  seem  to  bear  most  pertinently  on  the  question,  with- 
out in  the  least  attempting  an  exhaustive  citation  or  analysis 
of  all  the  cases  arising  under  the  interstate  commerce  clause 
of  the  Constitution. 

This  court  has  often  ruled  that  the  State  has  power  to  tax 
all  property  having  a  situs  within  its  limits,  and  that  property 
employed  in  interstate  commerce  is  not  on  that  account  with- 
drawn from  the  power  to  tax.  There  must  not,  however,  be 
any  discrimination  against  such  property  because  it  is  so  used, 
nor  against  property  brought  from  other  States  or  countries 
because  of  that  fact.  Gloucester  Ferry  Co.  v.  Pennsylvania^ 
114  U.  S.  196,  206 ;  PuUman's  Palace  Car  Co.  v.  Pennsylva- 
nia^ 141  U.  S.  18  ;  Marye  v.  Baltimore  &  Ohio  Railroad^  127 
U.  S.  117;    Woodruff  v.  Parhain,  8  Wall.  123. 

In  the  latter  case  the  court  said :  "  The  merchant  of  Chicago 
who  buys  his  goods  in  New  York  and  sells  at  wholesale  in  the 
original  packages,  may  have  his  millions  employed  in  trade  for 
half  a  lifetime  and  escape  all  state,  county  and  city  taxes ;  for 
all  that  he  is  worth  is  invested  in  goods  which  he  claims  to  be 
protected  as  imports  from  New  York.    Neither  the  State  nor 
the  city  which  protects  his  life  and  property  can  make  him 
contribute  a  dollar  to  support  its  government,  improve  its 
thoroughfares  or  educate  its  children.    The  merchant  in  a 
town  in  Massachusetts  who  deals  only  in  wholesale,  if  he  pur- 
chase his  goods  in  New  York,  is  exempt  from  taxation.    If  his 
neighbor  purchase  in  Boston  he  must  pay  all  the  taxes  which 
Massachusetts  levies  with  equal  justice  on  the  property  of  all 
ifa  /»Jfizens.    These  cases  are  mentioned  as  illustrations.     But 
)vious  that  if  articles  brought  from  one  State  into  an- 
ire  exempt  from  taxation,  even  under  the  limited  circum- 
3  laid  down  in  Brown  v.  Ma/ryland^  the  grossest  injustice 
)revail,  and  equality  of  public  burdens  in  all  our  large 
s  impossible." 
ceding  that  this  case  is  not  in  harmony  with  later  utter- 
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anoes  of  the  court  upon  the  exact  point  decided,  the  language 
above  quoted  is  fully  supported  by  such  cases,  so  far  as  concerns 
the  general  proposition  that  the  States  have  full  power  of  tax- 
ation over  all  property  within  their  limits,  subject  only  to  the 
qualifications  already  shown.  The  subjects  of  commerce  are 
not  exempt  from  state  taxation,  provided  they  be  not  taxed 
08  mch  —  taxed  in  such  manner  as  that  the  burden  is  unequal 
because  of  the  use  to  which  they  are  put. 

II.  Advancing  from  the  question  of  the  power  to  tax  prop- 
erty to  that  of  taxing  vocations,  business,  franchises,  we  first 
notice  the  case  of  Wiggins  Ferry  Co.  v.  East  St  Louis^  107 
U.  S.  365,  374.  In  that  case  the  municipality  imposed  an  an- 
nual license  fee  of  $100  on  the  ferry  company,  whose  boats  plied 
between  East  St.  Louis  and  St.  Louis.  The  company  was  char- 
tered by  the  State  of  Illinois  and  domiciled  in  East  St.  Louis, 
the  case  differing  in  that  respect  from  the  case  of  Gloucester 
Ferry  Co.  v.  Pennsylvania^  114  U.  S.  196.  The  court  said : 
"The  exaction  of  a  license  fee  is  an  ordinary  exercise  of  the 
police  power  by  municipal  corporations:  "When,  therefore,  a 
State  expressly  grants  to  an  incorporated  city,  as  in  this  case, 
the  power  to  license,  tax  and  regulate  ferries,  the  latter  may 
impose  a  license  tax  on  the  keepers  of  ferries,  although  their 
boats  ply  between  landings  lying  in  two  different  States,  and 
the  act  by  which  this  exaction  is  authorized  will  not  be  held 
to  be  a  regulation  of  commerce." 

The  cases  of  AsJier  v.  Texas^  128  U.  S.  129,  and  Stoutenberg 
V.  Hennickj  129  U.  S.  141,  were  identical,  in  all  essential  par- 
ticulars, with  that  of  Bobbins  v.  Shelby  County. 

In  the  case  of  McCaU  v.  California^  136  U.  S.  104,  113, 
the  tax  was  "for  every  railroad  agency,  $25  per  quarter.'* 
McCall  became  personally  involved  merely  by  reason  of  his 
^^presentation  of  the  railroad  company,  and  the  effort  to 
enforce  the  tax  against  him  personally  by  fine  and  imprison- 
ment. The  court,  in  the  opinion  in  that  case,  commented 
upon  the  case  of  Smith  v.  Alabama^  124  U.  S.  465,  where  the 
statute  in  question  was  one  imposing  a  license  tax  on  locomo- 
tive engineers,  and  said :  "  We  held,  however,  that  the  statute 
ui  question  was  not  in  its  nature  a  regulation  of  commerce ; 

£^  VOL.  CXLV — 2 


Digitized  by 


Google 


18  OCTOBER  TERM,  1891. 

Argnment  for  Defendant  in  Error. 

that  SO  far  as  it  affected  commercial  transactions  among  the 
States  its  effect  was  so  iiidirecty  incidental  and  remote  as  not 
to  burden  or  impede  such  commerce,  and  that  it  was  not  there- 
fore in  conflict  with  the  Constitution  of  the  United  States  or 
any  law  of  Congress."  The  California  tax  on  the  railroad 
agency,  an  agency  that  was  instituted  "  to  increase,  and  [that] 
doubtless  did  increase,  its  interstate  passenger  traffic,"  was 
held  invalid,  for  the  reason  that  "  according  to  the  principles 
established  by  the  decisions  of  this  court  [it  was]  a  tax  upon  a 
means  or  an  occupation  of  carrying  on  interstate  commerce, 
pure  and  simple." 

Perhaps  the  doctrine  of  the  State's  power  to  tax  and  its 
proper  limits  are  found  best  stated  in  Philadelphia  Steamship 
Co.  V.  Pennsylvania,  122  U.  S.  326,  341,  342.  This  court 
there  said :  "  The  tax  in  the  present  case  is  laid  upon  the  gross 
receipts  for  transportation  a^  such.  Those  receipts  are  fol- 
lowed and  caused  to  be  accounted  for  by  the  company,  dollar 
for  dollar.  It  is  those  specific  receipts,  or  the  amount  thereof, 
(which  is  the  same  thing,)  for  which  the  company  is  called 
upon  to  pay  the  tax.  They  are  taxed,  not  only  because  they 
are  money,  or  its  value,  but  hecause  they  were  received  for 
transportation.  No  doubt  a  ship-owner,  like  any  other  citi- 
zen, may  be  personally  taxed  for  the  amount  of  his  property 
or  estate,  without  regard  to  the  source  from  which  it  was 
derived,  whether  from  commerce,  or  banking,  or  any  other 
employment.  But  that  is  an  entirely  different  thing  from 
laying  a  special  tax  upon  his  receipts  in  a  particular  employ- 
ment. If  such  a  tax  is  laid,  and  the  receipts  taxed  are  those 
derived  from  transporting  goods  and  passengers  in  the  way 
of  interstate  or  foreign  commerce,  no  matter  when  the  tax  is 
exacted,  whether  at  the  time  of  realizing  the  receipts,  or  at 
the  end  of  every  six  months  or  a  year,  it  is  an  exaction  aimed 
at  the  commerce  itself,  and  is  a  burden  upon  it  and  seriously 
affects  it.  A  review  of  the  question  convinces  us  that  the  first 
ground  on  which  the  decision  in  Stat^  Tax  on  Railway  Gross 
Receipts  was  placed  is  not  tenable ;  that  it  is  not  supported  by 
anything  decided  in  Brown  v.  Maryland;  but,  on  the  con- 
trary, that  the  reasoning  in  that  case  is  decidedly  against  it. 
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"The  second  ground  on  which  the  decision  referred  to  was 
based  was  that  the  tax  was  upon  the  franchise  of  the  corpora- 
tion granted  to  it  by  the  State.  We  do  not  think  that  this 
can  be  affirmed  in  the  present  case.  It  certainly  could  not 
have  been  intended  as  a  tax  on  the  corporate  franchise,  be- 
cause by  the  terms  of  the  act  it  was  laid  equally  on  the  cor- 
porations of  other  States  doing  business  in  Pennsylvania.  If 
intended  as  a  tax  on  the  franchise  of  doing  business,  which  in 
this  case  is  the  business  of  transportation  in  carrying  on  inter- 
state or  foreign  commerce,  it  would  clearly  be  unconstitutional. 
.  .  .  Interstate  commerce,  when  carried  on  by  corporations, 
is  entitled  to  the  same  protection  against  state  exactions  which 
is  given  to  such  commerce  when  carried  on  by  individuals." 

In  accord  with  the  distinctions  here  laid  down,  this  court, 
in  the  case  of  Maine  v.  Orand  Trunk  Railway^  142  U.  S.  217, 
sustained  a  statute  of  the  State  of  Maine  as  being  a  valid  tax 
upon  the  corporate  franchise  —  the  law  imposing  a  tax  on  the 
franchise  according  to  the  amount  of  the  gross  receipts  in  the 
State,  such  amount  to  be  ascertained  by  dividing  the  total 
gross  receipts  by  the  total  number  of  miles  operated,  and 
multiplying  that  amount  by  the  number  of  miles  operated  in 
the  Stat«. 

Tested  by  these  decisions,  is  the  state  tax  here  in  question 
void  ?  It  is  not  a  tax  on  a  non-resident  merchant,  through  the 
resident  broker.  It  is  not  a  tax  on  the  goods,  or  on  the 
proceeds  of  the  goods  sold.  It  is  an  occupation  or  privilege 
tax,  exacted  of  a  resident  citizen  pursuing  the  vocation  of  a 
general  merchandise  broker,  graduated  in  amount  by  the 
value  of  the  business  transacted ;  or  it  may  be  considered  in 
the  light  simply  of  an  income  tax  on  the  resident  citizen.  The 
plaintiff  is  not  specially  the  representative  or  accredited  agent 
of  any  one  non-resident  merchant  or  manufacturer.  He  has  a 
regular  office,  holds  himself  out  as  a  general  broker,  and,  in  his 
line  of  business,  is  ready  to  serve  all  comers. 

Mb.  Chief  Justice  Fuller,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

In  Bobbins  v.  Shelby  County  Taxing  District,  120  U.  S.  489, 
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it  was  held  that  section  16  of  c.  96  of  the  laws  of  Tennessee  of 
1881,  enacting  that:  "All  drummers  and  all  persons  not 
having  a  regular  licensed  house  of  business  in  the  Taxing  Dis- 
trict of  '  Shelby  County '  offering  for  sale,  or  selling  goods, 
wares,  or  merchandise  therein  by  sample,  shall  be  requii^ed  to 
pay  to  the  county  trustee  the  sum  of  $10  per  week,  or  $25  per 
month  for  such  privilege,"  so  far  as  it  applied  to  persons  solic- 
iting the  sale  of  goods  on  behalf  of  individuals  or  firms  doing 
business  in  another  State,  was  a  regulation  of  commerce 
among  the  States  and  violated  the  provision  of  the  Constitu- 
tion of  the  United  States  which  grants  to  Congress  the  power 
to  make  such  regulations.  The  question  involved  was  stated 
by  Mr.  Justice  Bradley,  who  delivered  the  opinion  of  the  court, 
to  be :  "  Whether  it  is  competent  for  a  State  to  levy  a  tax  or 
impose  any  other  restriction  upon  the  citizens  or  inhabitants 
of  other  States,  for  selling  or  seeking  to  sell  their  goods  in 
said  State  before  they  are  introduced  therein,"  (p.  494 ;)  and  it 
was  decided  that  it  was  not.  At  the  same  time  it  was  con- 
ceded that  commerce  among  the  States  might  be  legitimately 
incidentally  affected  by  state  laws,  when  they,  among  other 
things,  provided  for  "  the  imposition  of  taxes  upon  persons 
residing  within  the  State  or  belonging  to  its  population,  and 
upon  avocations  and  employments  pursued  therein,  not  directly 
connected  with  foreign  or  interstate  commerce,  or  with  some 
other  employment  or  business  exercised  under  authority  of  the 
Constitution  and  laws  of  the  United  States."  And  it  was 
further  stated :  "  To  say  that  the  tax,  if  invalid  as  against 
drummers  from  other  States,  operates  as  a  discrimination 
against  the  drummers  of  Tennessee,  against  whom  it  is  con- 
ceded to  be  valid,  is  no  argument,  because  the  State  is  not 
bound  to  tax  its  own  drummers ;  and  if  it  does  so  whilst  having 
no  power  to  tax  those  of  other  States,  it  acts  of  its  own  free 
wiU,  and  is  itself  the  author  of  such  discrimination.  As  before 
said,  the  State  may  tax  its  own  internal  commerce ;  but  that 
does  not  give  it  any  right  to  tax  interstate  commerce,"  (p.  499). 
In  the  case  at  bar  the  complainants  were  established  and  did 
business  in  the  Taxing  District  as  general  merchandise  brokers, 
and  were  taxed  as  such  under  section  nine  of  chapter  ninety- 
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six  of  the  Tennessee  laws  of  1881,  which  embraced  a  different 
subject  matter  from  section  sixteen  of  that  chapter.  For  the 
year  1887  they  paid  the  $50  tax  charged,  gave  bond  to  report 
their  gross  commissions  at  the  end  of  the  year,  and  thereupon 
received,  and  throughout  the  entire  year  held,  a  general  and 
imrestricted  license  to  do  business  as  such  brokers.  They  were 
thereby  authorized  to  do  any  and  all  kinds  of  commission  busi- 
ness and  became  liable  to  pay  the  privilege  tax  in  question, 
which  was  fixed  in  part  and  in  part  graduated  according  to 
the  amount  of  capital  invested  in  the  business,  or  if  no  capital 
were  invested,  by  the  amount  of  commissions  received.  Al- 
though their  principals  happened  during  1887,  as  to  the  one 
party,  to  be  wholly  non-resident,  and  as  to  the  other,  largely 
such,  this  fact  might  have  been  otherwise  then  and  afterwards, 
as  their  business  was  not  confined  to  transactions  for  non- 
residents. 

In  the  case  of  Eobbins  the  tax  was  held,  in  effect,  not  to  be 
a  tax  on  Bobbins,  but  on  his  principals;  while  here  the  tax  was 
clearly  levied  upon  coniplainants  in  respect  of  the  general  com- 
mission business  they  conducted,  and  their  property  engaged 
therein,  or  their  profits  realized  therefrom. 

No  doubt  can  be  entertained  of  the  right  of  a  state  legis- 
lature to  tax  trades,  professions  and  occupations,  in  the  absence 
of  inhibition  in  the  state  constitution  in  that  regard;  and  where 
a  resident  citizen  engages  in  general  business  subject  to  a  par- 
ticular tax  the  fact  that  the  business  done  chances  to  consist, 
for  the  time  being,  wholly  or  partially  in  negotiating  sales  be- 
tween resident  and  non-resident  mercha.nts,  of  goods  situated 
in  another  State,  does  not  necessarily  involve  the  taxation  of 
interstate  commerce,  forbidden  by  the  Constitution. 

The  language  of  the  court  in  Lyng  v.  State  of  Michigan^  135 
U.  S.  161,  166,  was :  "  We  have  repeatedly  held  that  no  State 
has  the  right  to  lay  a  tax  on  interstate  commerce  in  any  form, 
whether  by  way  of  duties  laid  on  the  transportation  of  the 
subjects  of  that  commerce,  or  on  the  receipts  derived  from 
that  transportation,  or  on  the  occupation  or  business  of  carry- 
ing it  on,  for  the  reason  that  such  taxation  is  a  burden  on  that 
commerce,  and  amounts  to  a  regulation  of  it,  which  belongs 
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solely  to  Congress."  But  here  the  tax  was  not  laid  on  the 
occupation  or  business  of  carrying  on  interstate  commerce,  or 
exacted  as  a  condition  of  doing  any  particular  commission 
business ;  and  complainants  voluntarily  subjected  themselves 
thereto  in  order  to  do  a  general  business. 

In  McCaU  v.  California,  136  U.  S.  104,  it  was  held  that: 
"  An  agency  of  a  line  of  railroad  between  Chicago  and  New 
York,  established  in  San  Francisco  for  the  purpose  of  inducing 
passengers  going  from  San  Francisco  to  New  York  to  take 
that  line  at  Chicago,  but  not  engaged  in  selling  tickets  for  the 
route,  or  receiving  or  paying  out  money  on  account  of  it,  is  an 
agency  engaged  in  interstate  commerce ;  and  a  license  tax  im- 
posed upon  the  agent  for  the  privilege  of  doing  business  in  San 
Francisco  is  a  tax  upon  interstate  commerce,  and  is  uncon- 
stitutional." This  was  because  the  Business  of  the  agency  was 
carried  on  with  the  purpose  to  assist  in  increasing  the  amount 
of  passenger  traffic  over  the  road,  and  was  therefore  a  part  of 
the  commerce  of  the  road,  and  hence  of  interstate  commerce. 

In  Philadelphia  and Smithern  Steamship  Co.Y.Penn»yh)am.ia, 
122  IT.  S.  326,  345,  Mr.  Justice  Bradley,  speaking  for  the  court, 
said :  "  The  corporate  franchises,  the  property,  the  business, 
the  income  of  corporations  created  by  a  State  may  undoubtedly 
be  taxed  by  the  State ;  but  in  imposing  such  taxes  care  should 
be  taken  not  to  interfere  with  or  hamper,  directly  or  by  in- 
direction, interstate  or  foreign  commerce,  or  any  other  matter 
exclusively  within  the  jurisdiction  of  the  Federal  government." 
And  this  of  course  is  equally  true  of  the  property,  the  business 
and  the  income  of  individual?  citizens  of  a  State.  It  is  well 
settled  that  a  State  has  power  to  tax  all  property  having  a 
sitvs  within  its  limits,  whether  employed  in  interstate  com- 
merce or  not.  It  is  not  taxed  because  it  is  so  employed,  but 
because  it  is  within  the  territory  and  jurisdiction  of  the  State. 
Pullman^ 8  Pala^  Car  Co,  v.  Pennsylvariia,  141  U.  S.  18; 
Oloucester  Ferry  Co,  v.  Pennsylvania,  114  IT.  S.  196. 

And  it  has  often  been  laid  down  that  the  property  of  corpo- 
rations holding  their  franchises  from  the  government  of  the 
United  States  is  not  exempt  from  taxation  by  the  States  of  its 
situs.     Railroad  Company  v.  Peniston,  18  Wall.  5 ;  Thomson 
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V.  Pacific  Ra/Uroad^  9  Wall.  579 ;  Western  Union  Td.  Co.  v. 
MmachusetU,  125  U.  S.  530. 

So  in  Wiggins  Ferry  Co.  v.  East  St.  Zouisy  107  U.  S.  365, 
374,  where  an  annual  license  fee  was  imposed  on  the  ferry 
company  by  the  city  of  East  St.  Louis,  the  company  having 
been  chartered  by  the  State  of  Illinois  and  being  domiciled  in 
East  St.  Louis,  its  boats  plying  between  that  place  and  St. 
Louis,  Missouri,  the  court  said :  "  The  exaction  of  a  license  fee 
is  an  ordinary  exercise  of  the  police  power  by  municipal  cor- 
porations. When,  therefore,  a  State  expressly  grants  to  an 
incorporated  city,  as  in  this  case,  the  power  *  to  license,  tax  and 
regulate  ferries,'  the  latter  may  impose  a  license  tax  on  the 
keepers  of  ferries,  although  their  boats  ply  between  landings 
lying  in  two  different  States,  and  the  act  by  which  this  exac- 
tion is  authorized  will  not  be  held  to  be  a  regulation  of  com- 
merce." 

Again,  in  Maine  v.  Grand  Trunk  Railway  Co.^  142  U.  S. 
217,  we  decided  that  a  state  statute  which  required  every  cor- 
poration, person  or  association  operating  a  railroad  within  the 
State  to  pay  an  annual  tax  for  the  privilege  of  exercising  its 
franchise  therein,  to  be  determined  by  the  amount  of  its  gross 
transportation  receipts,  and  further  provided  that  when  ap- 
pKed  to  a  railroad  lying  partly  within  and  partly  without  a 
State,  or  to  one  operated  as  a  part  of  a  line  or  system  extend- 
ing beyond  the  State,  the  tax  should  be  equal  to  the  proportion 
of  the  gross  receipts  in  the  State,  to  be  ascertained  in  the  man- 
ner provided  by  the  statute,  did  ^  not  conflict  with  the  Consti- 
tution of  the  United  States.  It-Jeas  held  that  the  reference  by 
the  statute  to  the  transportation  receipts  and  to  a  certain  per- 
centage of  the  same,  in  determining  the  amount  of  the  excise 
tax,  was  simply  to  ascertain  the  value  of  the  business  done  by 
the  corporation,  and  thus  obtain  a  guide  to  a  reasonable  con- 
clusion as  to  the  amount  of  the  excise  tax  which  should  be 
levied.  In  this  respect  the  tax  was  unlike  that  levied  in  Phil- 
<^phia  Steamship  Company  v.  Pennsylvania^  supra^  where 
the  specific  gross  receipts  for  transportation  were  taxed  as 
such,  taxed  "  not  only  because  they  are  money,  or  its  value, 
hut  because  they  were  received  for  transportation." 
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Since  a  railroad  company  engaged  in  interstate  commerce  is 
liable  to  pay  an  excise  tax  according  to  the  value  of  the  busi- 
ness done  in  the  State,  ascertained  as  above  stated,  it  is  diffi- 
cult to  see  why  a  citizen  doing  a  general  business  at  the  place 
of  his  domicil  should  escape  payment  of  his  share  of  the  burdens 
of  municipal  government  because  the  amount  of  his  tax  is 
arrived  at  by  reference  to  his  profits.  This  tax  is  not  on  the 
goods,  or  on  the  proceeds  of  the  goods,  nor  is  it  a  tax  on  non- 
resident merchants ;  and  if  it  can  be  said  to  affect  interstate 
commerce  in  any  way  it  is  incidentally,  and  so  remotely  as 
not  to  amount  to  a  regulation  of  such  commerce. 

We  presume  it  would  not  be  doubted  that,  if  the  complain- 
ants had  been  taxed  on  capital  invested  in  the  business,  such 
taxation  would  not  have  been  obnoxious  to  constitutional 
objection ;  but  because  they  had  no  capital  invested,  the  tax 
was  ascertained  by  reference  to  the  amount  of  their  commis- 
sions, which  when  received  were  no  less  their  property  than 
their  capital  would  have  been.  We  agree  with  the  Supreme 
Court  of  the  State  that  the  complainants  having  taken  out 
licenses  under  the  law  in  question  to  do  a  general  commission 
business,  and  having  given  bond  to  report  their  commissions 
during  the  year,  and  to  pay  the  required  percentage  thereon, 
could  not,  when  they  applied  for  similar  licenses  for  the  ensil- 
ing year,  resort  to  the  courts  because  the  municipal  authorities 
refused  to  issue  such  licenses  without  the  payment  of  the  stip- 
idated  tax.  What  position  they  would  have  occupied  if  they 
had  not  undertaken  to  do  a  general  commission  business,  and 
had  taken  out  no  licenses  therefor,  but  had  simply  transacted 
business  for  non-resident  principals,  is  an  entirely  different 
question,  which  does  not  arise  upon  this  record. 

The  judgment  of  the  Supreme  Court  is 

Affirmed. 

Mk.  Justice  Harlan  dissenting. 

It  seems  to  me  that  the  opinion  and  judgment  in  this  case 
are  not  in  harmony  with  numerous  decisions  of  this  court.  I 
do  not  assume  that  the  court  intends  to  modify  or  overrule  any 
of  those  cases,  because  no  such  purpose  is  expressed.     And 
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yet  I  feel  sure  that  the  present  decision  will  be  cited  as  hav- 
ing that  effect. 

In  Rohbins  v.  Shelby  County  Taxing  District^  120  U.  S. 
489,. 496,  497,  it  was  held  that  Tennessee  could  not  require, 
even  from  its  own  people,  a  drummer's  license  for  soliciting 
the  sale  of  goods  there  on  behalf  of  individuals  or  firms  doing 
business  in  another  State.  This  rule,  the  court  said,  "  will 
only  prevent  the  levy  of  a  tax,  or  the  requirement  of  a  license,  for 
m^dng  negotiations  for  the  conduct  of  interstate  commerce, 
and  it  may  well  be  asked  where  the  State  gets  authority  for 
imposing  burdens  on  that  branch  of  business  any  more  than 
for  imposing  a  tax  on  the  business  of  importing  from  foreign 
countries,  or  even  on  that  of  postmaster  or  United  States 
marshal.  The  mere  calling  the  business  of  a  drummer  a  priv- 
Qege  cannot  make  it  so.  Can  the  state  legislature  make  it  a 
Tennessee  privilege  to  carry  on  the  business  of  importing  goods 
from  foreign  countries?  If  not,  has  it  any  better  right  to 
make  it  a  state  privilege  to  carry  on  interstate  commerce? 
It  seems  to  be  forgotten,  in  argument,  that  the  people  of  this 
opuntry  are  citizens  of  the  United  States,  as  well  as  of  the  in- 
dividual States,  and  that  they  have  some  rights  under  the 
Constitution  and  laws  of  the  former  independent  of  the  latter, 
and  free  from  any  interference  or  restraint  from  them."  Again : 
"It  is  strongly  urged,  as  if  it  were  a  material  point  in  the 
case,  that  no  discrimination  is  made  between  domestic  and 
foreign  drummers  —  those  of  Tennessee  and  those  of  other 
States;  that  all  are  taxed  alike.  But  that  does  not  meet 
the  difficulty.  Interstate  commerce  cannot  be  taxed  at  all, 
even  though  the  same  amount  of  tax  should  be  laid  on  domes- 
tic commerce,  or  that  which  is  carried  on  solely  within  the 
State.  This  was  decided  in  the  case  of  The  State  Freight  Tax^ 
15  Wall.  232.  The  negotiation  of  sales  of  goods  which  are  in 
another  State,  for  the  purpose  of  introducing  them  into  the 
State  in  which  the  negotiation  is  made,  is  interstate  com- 
merce. A  New  Orleans  merchant  cannot  be  taxed  there  for 
ordering  goods  from  London  or  New  York,  because,  in  the 
one  case,  it  is  an  act  of  foreign,  and,  in  the  other,  of  inter- 
state, commerce,  both  of  which  are  subject  to  regulation  by 
Congress  alone." 
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In  Philadelphia  cfe  Southern  Steamship  Co,  v.  Pennsyl- 
vaaiiay  122  U.  S.  326,  a  tax,  imposed  in  Pennsylvania,  upon 
the  gross  receipts  of  a  steamship  company,  incorporated  under 
the  laws  of  that  State,  such  gross  receipts  being  derived  from 
the  transportation  of  persons  and  property  by  sea,  between 
diflferent  States,  and  to  and  from  foreign  countries,  was  held 
to  be  a  regulation  of  interstate  and  foreign  commerce,  and, 
therefore,  unconstitutional. 

In  Leloup  v.  Port  of  MoViLe^  127  U.  S.  640,  648,  an  ordi- 
nance of  that  port  requiring  a  license  tax  from  telegraph  com- 
panies was  held  to  be  invalid  in  its  application  to  a  company 
having  a  place  of  business  in  Mobile,  and  being  engaged  there 
in  the  occupation  of  transmitting  messages  from  and  to 
points  in  Alabama  to  and  from  points  in  other  States.  This 
court,  overruling  Oahome  v.  Mobile^  16  Wall.  479,  said  that 
'*  no  State  has  the  right  to  lay  a  tax  on  interstate  commerce  in 
any  form,  whether  by  way  of  duties  laid  on  the  transportation 
of  the  subjects  of  that  commerce,  or  on  the  receipts  derived 
from  that  transportation,  or  on  the  occupation  or  business  of 
carrying  it  on,  and  the  reason  is  that  such  taxation  is  a  burden 
on  that  commerce,  and  amounts  to  a  regulation  of  it,  which 
belongs  solely  to  Congress." 

In  Asher  v.  Texas^  128  U.  S.  129,  a  state  law  exacting  a 
license  tax  to  enable  a  person,  within  the  State,  to  solicit  or- 
ders and  make  sales  there  for  a  person  residing  in  another 
State,  was  held  to  be  repugnant  to  the  commerce  clause  of  the 
Constitution. 

In  Stouteriburgh  v.  Hennick^  129  U.  S.  141,  147,  the  ques- 
tion was  whether  an  act  passed,  in  1871,  by  the  legislative  as- 
sembly of  the  District  of  Columbia,  requiring  commercial 
agents  engaged  in  offering  merchandise  by  sample  to  take 
out  and  pay  for  a  license,  was  invalid  when  apphed  to  persons 
soliciting  in  the  District  the  sale  of  goods  on  behalf  of  indi- 
viduals or  firms  doing  business  outside  of  the  District.  Re- 
ferring to  the  particular  clause  of  the  act  upon  which  it  was 
attempted  to  sustain  the  case,  this  court  said :  "  This  provision 
was  manifestly  regarded  as  a  regulation  of  a  purely  municipal 
character,  as  is  perfectly  obvious,  upon  the  principle  of  nosciMir 
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a  sociisy  if  Jbhe  claase  be  taken  as  it  should  be,  in  connection 
with  the  other  clauses  and  parts  of  that  act.  But  it  is  indis- 
tinguishable from  that  held  void  in  Bobbins  v.  Shelby  County 
Taxing  District^  and  Asher  v.  Texas^  128  U.  S.  129,  as  being  a 
r^ulation  of  interstate  commerce,  &o  far  as  applicable  to  persons 
soliciting,  as  Hennick  was,  the  sale  of  goods  on  behalf  of  in- 
dividuals or  firms  doing  business  outside  of  the  District." 

In  McCaU  v.  Califaniia^  136  U.  S.  104,  it  was  held  that  a 
license  tax  imposed  by  an  ordinance  enacted  by  the  board  of 
supervisors  of  the  city  and  county  of  San  Francisco  upon  an 
agent  engaged  at  that  city  in  the  business  of  soliciting  travel 
for  a  line  of  railroad  between  Chicago  and  New  York  was 
invalid  under  the  commerce  clause  of  the  Constitution. 

In  Norfolk  <&c.  Hailroad  Co.  v.  Pennsylvania^  136  U.  S.  114, 
a  tax  imposed  by  Pennsylvania  upon  a  railroad  company  incor- 
porated in  another  State,  and  whose  line  extended  from  Phila- 
delphia into  other  States,  for  the  privilege  of  keeping  an  office 
in  Pennsylvania,  to  be  used  l?y  its  officers,  stockholders,  agents 
and  employes,  was  a  tax  upon  commerce  among  the  States, 
and  therefore  void. 

In  Crutcher  v.  Kentucky^  141  U.  S.  47,  the  court  adjudged 
to  be  void  an  act  of  the  legislature  of  Kentucky,  so  far  as  it 
forbade  foreign  express  companies  from  carrying  on  business 
between  points  in  that  State  and  points  in  other  States,  with- 
out first  obtaining  a  license  from  the  State. 

The  principles  announced  in  these  cases,  if  fairly  applied  to 
the  present  case,  ought,  in  my  judgment,  to  have  led  to  a  con- 
clusion different  from  that  reached  by  the  court.  Ficklen  took 
out  a  Ucense  as  merchandise  broker  and  gave  bond  to  make  a 
return  of  the  gross  commissions  earned  by  him.  His  commis- 
sions in  1887  were  wholly  derived  from  interstate  business, 
that  is,  from  mere  orders  taken  in  Tennessee  for  goods  in  other 
States,  to  be  shipped  into  that  State  when  the  orders  were 
forwarded  and  filled.  He  was  denied  a  license  for  1888  unless 
he  first  paid  two  and  a  half  per  cent  on  his  gross  commissions. 
And  the  court  holds  that  it  was  consistent  with  the  Consti- 
tution of  the  United  States  for  the  local  authorities  of  the 
Taxing  District  of  Shelby  County  to  make  it  a  condition 


Digitized  by 


Google 


28  OCTOBER  TERM,  1891. 

Dissenting  Opinion:  Harlan,  J. 

precedent  of  Ficklen's  right  to  a  license  for  1§88  that  he 
should  pay  the  required  per  cent  of  the  gross  commissions 
earned  by  him  in  1887  in  interstate  business.  This  is  a  jrery 
clever  device  to  enable  the  Taxing  District  qf  Shelby  County 
to  sustain  its  government  by  taxation  upon  interstate  com- 
merce. If  the  ordinance  in  question  had,  in  express  terms, 
made  the  granting  of  a  license  as  merchandise  broker  depend 
upon  the  payment  by  the  applicant  of  a  given  per  cent  upon 
his  earnings  in  the  previous  year  in  interstate  business,  the 
court,  I  apprehend,  would  not  have  hesitated  to  pronounce  it 
unconstitutional.  But  it  seems  that  if  the  local  authorities 
are  discreet  enough  not  to  indicate  in  the  ordinances  under 
which  they  act  their  purpose  to  tax  interstate  business,  they 
may  successfully  evade  a  constitutional  provision  designed 
to  relieve  commerce  amon^  the  States  from  direct  local  bur- 
dens. The  bond  which  Ficklen  gave  should  not,  in  my  opin- 
ion, be  construed  as  embracing  his  commissions  earned  in 
business,  upon  which  no  tax  can  ^  constitutionally  imposed  by 
a  State. 

The  result  of  the  present  decision  is  that  while,  under  Rob- 
bins  V.  Shelby  County  Taxing  District^  a  license  tax  may  not 
be  imposed  in  Tennessee  upon  drummers  for  soliciting  there 
the  sale  of  goods  to  be  brought  from  other  States ;  while,  under 
Leloup  V.  Mobile^  a  local  license  tax  cannot  be  imposed  in 
respect  to  telegrams  between  points  in  different  States ;  and 
while,  under  Stoutenburgh  v.  Hennick^  commercial  agents  can- 
not be  taxed  in  the  District  of  Columbia  for  soliciting  there 
the  sale  of  goods  to  be  brought  into  the  District  from  one  of 
the  States, — the  Taxing  District  of  Shelby  County  may  require, 
as  a  condition  of  granting  a  license  as  merchandise  broker, 
that  the  applicant  shall  pay  a  license  fee  and,  in  addition,  2J 
per  cent  upon  the  gross  commissions  received,  not  only  in  the 
business  transacted  by  him  that  is  wholly  domestic,  but  in  that 
which  is  wholly  interstate. 

For  these  reasons  I  am  constrained  to  dissent  from  the  opin- 
ion and  judgment  of  the  court  in  this  case. 
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SESSIONS  V.  ROMADKA. 
ROMADKA  V.   SESSIONS. 

APPEALS  FBOM    THE    CIBCUIT    OOUBT    OF    THE   UNITED    STATES    FOB 
THE   EASTERN   DISTRICT   OF  WISCONSIN. 

No*.  202,  263.    Argued  March  30,  31, 1892.  —  De<}ided  April  25, 1802. 

An  assignee  in  bankruptcy  is  not  bound  to  accept  the  title  to  a  patent  for 
an  Invention,  vested  in  the  banlLrupt  at  the  time  of  the  bankruptcy,  if, 
in  his  opinion,  it  is  worthless,  or  may  prove  to  be  burdensome  and  un- 
profitable; and  his  neglect  for  a  year,  during  which  he  winds  up  the 
estate,  to  assume  the  ownership  of  such  property,  and  his  statement  to 
a  person  desiring  to  purchase  it  tha];  he  has  no  power  to  do  anything 
with  it  and  that  the  bankrupt  is  the  only  one  who  can  give  title,  are 
convincing  proof  of  an  election  not  to  accept  it. 

It  does  not  lie  in  the  mouth  of  an  alleged  infringer  of  a  patent  to  set  up 
the  right  of  an  assignee  in  bankruptcy  to  the  patent  as  against  a  title 
acquired  from  the  bankrupt  with  the  consent  of  the  assignee. 

Section  4917  of  the  Revised  Statutes,  which  provides  for  disclaimers 
''  whenever,  through  inadvertence,  accident,  or  mistake,  and  without  any 
fraudulent  or  deceptive  intention,  a  patentee  has  claimed  more  than  that 
of  which  he  was  the  original  or  first  inventor  or  discoverer,"  and  allows 
the  patentee  to  "•  make  disclaimer  of  such  parts  of  the  thing  patented  as 
he  shall  not  choose  to  claim  or  hold  by  virtue  of  the  patent  or  assign- 
ment, stating  therein  the  extent  of  his  interest  in  such  patent,"  is  broad 
enough  to  cover  disclaimers  made  to  avoid  the  efftict  of  having  included 
in  a  patent  more  devices  than  can  properly  be  made  the  subject  of  a 
single  patent. 

The  power  of  a  patentee  to  disclaim  is  a  beneficial  power,  and  ought  not  to 
be  denied  except  when  resorted  to  for  a  fraudulent  and  deceptive  pur- 
pose. 

Tlie  effect  of  delay  by  a  patentee  to  make  a  disclaimer  under  Rev.  Stat.  § 
4917  until  after  the  commencement  of  an  action  for  the  infringement  of 
his  patent  goes  only  to  the  recovery  of  costs. 

Where  the  Revised  Statutes  adopt  language  of  a  previous  statute  which 
had  been  construed  by  this  court,  Congress  must  be  considered  as  adopt- 
hig  that  construction. 

The  invention  patented  by  letters  patent  No.  128,926,  Issued  July  9,  1872,  to 
Charles  A.  Taylor  for  an  improvement  in  trunks  was  novel  and  patenta- 
ble ;  and  the  letters  patent  are  infringed  by  the  fasteners  constructed  in 
accordance  with  the  descriptions  in  letters  patent  No.  146,817  dated  De- 
cember 23,  1873,  and  the  improvements  thereon  described  in  letters 
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patent  No.  163,828,  dated  April  10,   1875,  both  issued  to  Anthony  V. 
Romadka. 

The  pioneer  in  an  art,  who  discovers  a  principle  which  goes  into  almost 
universal  use,  is  entitled  to  a  liberal  construction  of  his  claim. 

When  a  patented  invention  is  Infringed  by  Its  use  upon  another  article  of 
which  it  forms  an  inconsiderable  part,  taking  the  place  of  something 
previously  serving  the  same  uses,  and  there  is  no  established  royalty  by 
which  to  measure  the  damages,  they  may  be  ascertained  by  finding  the 
difference  between  the  cost  of  the  patented  article  and  the  cost  of  the 
article  which  It  displaces ;  but  this  rule  may  be  modified,  if  law  and  jus- 
tice seem  to  require  It. 

When  it  is  doubtful  from  the  evidence  whether  the  word  **  patented  "  could 
be  affixed  to  a  manufactured  article,  or  whether  a  label  should  be  attached 
with  a  notice  of  the  patent,  under  the  provisions  of  Rev.  Stat.  §  4900,  the 
judgment  of  the  patentees  Is  entitled  to  weight  in  determining  the  ques- 
tion. 

A  defendant  In  a  suit  for  the  infringement  of  letters  patent,  who  relies  upon 
a  want  of  knowledge  on  his  part  of  the  actual  existence  of  the  patent, 
should  aver  the  same  In  his  answer. 

When  an  assignee  In  bankruptcy  refuses  to  accept  a  transfer  of  a  right  of 
action  existing  in  the  bankrupt  at  the  time  of  the  bankruptcy,  and 
abandons  it  to  the  bankrupt  before  the  expiration  of  the  time  within 
which  an  assignee  In  bankruptcy  could  bring  suit  upon  it,  the  right  of 
action  of  the  bankrupt  and  of  a  purchaser  from  him  are  governed  by  the 
general  statute  of  limitations,  and  not  by  the  rule  prescrll}ed  for  an 
assignee  In  bankruptcy. 

The  court  stated  the  case  as  follows : 

This  was  a  bill  in  equity  by  the  appellant  Sessions  for  the 
infringement  of  letters  patent  Ko.  128,925,  issued  July  9,  1872, 
to  Charles  A.  Taylor,  for  an  improvement  in  trunks. 

The  patent  included  several  devices  used  in  the  manufacture 
of  trunks.  First,  a  yielding  roller  to  be  applied  to  the  outside 
of  the  trunk;  second,  in  spring  catches  to  hold  the  trunk  shut ; 
third,  in  a  brace  of  peculiar  construction  applied  to  the  out- 
side of  the  trunk  for  the  purpose  of  holding  up  the  lid;  and, 
fourth,  in  a  spring  arm  for  supporting  the  tray  when  turned 
up.  In  the  specification  the  patentee  made  the  following 
statement  with  regard  to  the  spring  catch,  which  was  the  only 
feature  of  the  invention  claimed  to  have  been  infringed  in 
this  suit: 

"  Instead  of  providing  the  top  of  the  trunk  with  the  usual 
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stibps  for  fastening  it  down,  I  attax^h  to  its  front  two  spring 
catches,  I,  and  to  the  top  two  tangs  or  plates,  J,  which  lock 
into  and  are  held  by  the  catches.  Each  catch  consists  of  a 
metal  socket,  ^,  provided  with  a  hinged  latch  or  hook,/*,  and 
with  a  flat  spring,  ^,  which  bears  against  the  lower  end  of  the 
latch,  and  keeps  its  upper  end  pressed  inward  against  the 
socket  The  upper  end  of  the  latch  or  hook  is  provided  with 
a  prong,  i,  which  extends  through  into  the  socket  as  shown  in 
Fig.  4,  the  upper  side  of  the  prong  being  bevelled  off,  as  shown. 
The  tangs  on  the  top  or  lid  are  provided  with  bevelled  ends 
and  with  holes,  or  openings,  as  shown.  When  the  top  is 
pressed  down,  the  tangs  slide  down  into  the  sockets  and  the 
prongs,  i,  of  the  latches  lock  through  them,  in  the  manner 
shown  in  Fig.  4,  so  as  to  hold  the  top  or  lid  down  securely. 
In  order  to  unlock  latches  it  is  only  necessary  to  turn  back 
the  upper  ends  of  the  hooks  or  latches  so  as  to  draw  the  prongs 
out  of  the  tangs.  After  the  latches  are  turned  back  a  certain 
distance  the  springs  hold  them  in  position,  as  shown  in  Fig.  1 
and  in  dotted  lines  in  Fig.  4,  so  that  it  is  only  necessary  to 
attend  to  one  of  them  at  a  time."     , 

The  only  claim  which  was  alleged  to  have  been  infringed 
was  the  third,  which  reads  as  follows : 

"3.  The  spring  catches,  I,  constructed  and  applied  to  the 
front  of  the  body,  as  described,  in  combination  with  the 
tongues  or  hasps,  J,  on  the  top,  when  arranged  to  operate  as 
set  forth." 

The  answer  denied  the  validity  of  the  patent  and  infringe- 
ment of  the  same.  After  the  testimony  had  been  taken,  the 
plaintiff  entered  with  the  Commissioner  of  Patents  a  disclaimer 
of  all  the  claims  of  the  patent  except  the  one  in  suit,  and  upon 
the  hearing  upon  pleadings  and  proofs  the  court  adjudged  the 
patent  to  be  valid,  and  that  the  defendants  had  infringed,  and 
Inferred  the  case  to  a  master  to  ascertain  and  report  to  the 
court  the  number  of  trunk  fasteners  made,  used  and  sold  by 
defendants,  and  the  profits  which  they  had  received  and  which 
^  accrued  to  them  since  December  12,  1874,  from  their 
infringement,  together  with  all  damages  in  excess  of  such 
profits  sustained  by  plaintiff  and  his  assignor  since  that  date. 
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Subsequent  to  the  entry  of  the  interlocutory  decree,  which  was 
opened  for  that  purpose,  and  pending  proceedings  before  the 
master,  the  defendants  by  leave  of  the  court  amended  their 
answer  by  alleging  that  the  title  to  the  patent  was  in  the 
assignee  in  bankruptcy  of  one  Poinier,  who  assigned  the 
patent  to  the  plaintiff  subsequent  to  his  adjudication  in  bank- 
ruptcy. The  bill  was  also  amended  by  averring  that  the 
assignee  never  accepted  title  to  the  patent,  but  neglected  and 
refused  to  assert  any  claim  thereto,  and  that  he  is  now 
estopped  from  claiming  any  title  or  exercising  any  dominion 
over  such  patent,  or  the  invention  thereby  secured ;  and  is  also 
barred  by  the  provisions  of  the  bankruptcy  act  requiring  suit 
to  be  brought  within  two  years  after  the  accruing  of  any 
cause  of  action.  In  his  report,  made  under  the  order  of  the 
court,  the  master  found  that  the  testimony  left  no  doubt  that 
"at  the  date  of  the  granting  of  the  patent  to  Taylor  the 
only  known  device  for  accomplishing  the  results  produced  by 
the  trunk  fastener  was  the  ordinary  trunk  strap  used  in  con- 
junction with  the  simple  dowel  pin.  It  seems,  therefore,  that 
the  profits  for  which  the  defendants  must  account  to  complain- 
ant under  the  decree  of  this  case  are  to  be  found  by  arriving 
at  the  cost  of  making  and  applying  the  strap  and  dowels  and 
deducting  therefrom  the  cost  of  making  and  applying  the  in- 
fringing trunk  fastener  manufactured  and  sold  by  the  defend- 
ants." 

Figuring  upon  this  basis,  the  master  found  that  the  sum  of 
$11,455.03  had  been  saved  by  the  defendants  by  the  manufact- 
ure and  use  of  2500  gross  of  fasteners  admitted  to  have  been 
made  and  used  by  them,  over  what  it  would  have  cost  them 
to  have  made  and  applied  the  straps  and  dowels  necessary  and 
proper  to  have  been  used  for  the  same  purpose  in  lieu  of  such 
infringing  fasteners.  No  computation  was  made  of  damages 
for  the  reason  that  the  testimony  showed  that  the  profits 
allowed  by  him  largely  exceeded  any  actual  damage  sustained 
by  the  plaintiff.  Exceptions  were  filed  by  both  parties  to  this 
report,  and  a  final  decree  was  entered  sustaining  the  excep- 
tions filed  by  the  defendants  to  the  master's  report,  vacating 
and  setting  aside  such  report,  and  decreeing  nominal  damages 
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for  the  infringement.    21  Fed.  Rep.  124.    Both  parties  ap- 
pealed from  this  decree  to  this  court. 

Mr.  C.  E.  Mitchell  for  Sessions. 

Mr,  F.  C.  WvnMer  (with  whom  was  Mr.  J.  O.  Flanders  on 
the  brief)  for  Romadka. 

I.  Under  the  sweeping  language  of  the  Bankrupt  Act,  all 
the  bankrupt's  property,  of  every  species,  whether  scheduled 
or  not,  passed  to  the  assignee.  Comegys  v.  Vasse^  1  Pet.  193 ; 
MUmr  V.  Metz,  16  Pet.  221 ;  Clarh  v.  Clark,  17  How.  315 ; 
Phdps  V.  McDonald,  99  U.  S.  298.  The  transfer  being  by 
operation  of  law  and  by  public  record  is  ipso  facto  effective 
against  any  subsequent  purchaser,  though  not  recorded.  Prime 
V.  Brandon  Mf^g  Co.,  16  Blatchford,  453.  The  assignee  can 
neither  be  required  nor  permitted  by  a  speculative  discretion 
to  settle  questions  of  ownership  between  himself  and  the  bank- 
rupt. Berry  Y.  OiUis,  17  N.  H.  9;  S.  C.  43  Am.  Dec.  584; 
nUlary  v.  Morris,  5  Carr.  &  Payne,  6 ;  Streeter  v.  Summer, 
31  N.  H.  542 ;  Mount  v.  Manhattmi  Co.,  41  K  J.  Eq.  211. 

There  can  be  no  doubt  that  this  patent  right  (and  all  rights 
under  it)  vested  completely  and  absolutely  in  the  assignee  in 
bankruptcy.  Morse  v.  Godfrey,  3  Story,  364;  Phillips  v. 
JIdmbold,  26  N.  J.  Eq.  202 ;  Wickersham  v.  Nicholson,  14 
8.  &  R.  118 ;  8.  C.  16  Am.  Dec.  478 ;  Mays  v.  ManufacUirers^ 
Nat.  Ba/nk,  64  Penn.  St.  74 ;  Bank  v.  Sherman,  101  U.  S.  403. 
This  suit,  therefore,  stands  as  if  Henry  W.  Poinier,  notwith- 
standing his  bankruptcy,  brought  suit  on  the  patent,  seeking 
to  recover  qn  what  he  had  assigned  to  his  creditors. 

It  is  claimed,  however,  that  an  assignee  has  the  discretion  to 
reject  onerous  or  %mprqfitahle  assets  and  that  in  such  case  they 
revert  to  the  bankrupt ;  and  a  line  of  cases,  resting  upon  a 
line  of  English  cases,  is  relied  upon  as  supporting  this  conten- 
tion. We  submit  that  this  principle  is  subject  to  the  following 
limitations. 

First  It  is  of  course  true  that  the  assignee  may  fail  to 
reduce  specific  property  to  his  possession,  and  in  that  case  the 
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party  having  possession  will  have  his  possessory  title,  which 
will  be  protected  against  the  assaults  of  any  mere  trespasser. 
This  is  necessarily  confined  to  corporeal  property.  It  can 
have  no  application  to  a  patent  right.  That  passes  at  once  by 
the  assignment  and  requires,  and  can  have,  no  act  of  reducing 
it  to  possession.  There  can  be  no  adverse  possession.  Infring- 
ers may  perhaps,  to  the  extent  of  their  infringement,  hold  a 
quad  adverse  possession.  This  may,  unless  timely  action  is 
brought,  protect  them  in  the  enjoyment  of  the  fruits  of  their 
acts.  But  there  is  and  can  be  no  adverse  possession  of  the 
right.     It  is  not  a  "  thing  in  possession." 

Secondly.  There  are  some  things  which,  when  assigned, 
impose  upon  the  assignee  who  accepts  the  assignments  the 
obligations  of  a  covenantor,  obligations  which  are  enforceable, 
not  against  the  property  only  by  way  of  lien,  but  against  the 
assignee  personally,  as  against  a  promisor.  The  common 
instance  of  this  is  a  lease.  The  assignee  of  a  lease,  by  reason 
of  privity  of  estate,  becomes  personally  bound  by  its  cove- 
nants. Hence  it  is  held  that  an  assignment  in  bankruptcy 
does  not  operate  to  vest  this  kind  of  property  in  the  assignee, 
but  that  it  vests  only  upon  his  express  acceptance. 

Subject  to  these  two  modifications,  all  property  of  the  bank- 
rupt, not  exempted  by  statute,  vests  absolutely  in  the  assignee. 
It  is  not  sound  that  the  assignee  may  say  to  the  bankrupt.  This 
thing,  I  think,  is  not  worth  much  and  I  will  let  you  keep  it. 
The  law  vests  it  in  the  assignee  without  regard  to  value.  The 
only  case  in  which  such  a  transaction  can  have  any  effect  is 
where  possessory  rights  accrue  as  a  consequence.  The  sup- 
posed exception  as  to  "unprofitable"  property  rests  wholly 
upon  English  authority.  It  does  not,  therefore,  exi3t  except  so 
far  as  it  is  recognized  by  English  adjudications.  A  mere  dh- 
turn  or  use  of  a  word  where  the  actual  question  is  not  involved 
cannot  extend  it. 

No  claim  is  made  that  the  patent  was  ever  reassigned  to 
Poinier.  He  did  not  schedule  it.  The  assignee  never  knew 
of  its  existence.  The  principle  of  our  bankrupt  law  was: 
(1)  To  divest  the  bankrupt  of  all  his  property  not  exempt,  and 
make  it  over  absolutely  to  his  creditors  for  the  payment  of  his 
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debts ;  (2)  To  leave  to  the  bankrupt  all  he  might  thereafter 
earn,  and  give  him  release  from  his  old  debts  upon  compliance 
with  proper  conditions. 

The  property  transferred  to  the  assignee  he  does  not  get 
back  unless  his  debts  are  paid  in  full.  An  assignee  may  be 
discharged,  or  an  assignee  may  die,  but  the  trust  remains 
while  there  is  property  unadministered  and  debts  remain  un- 
paid. "No  principle,"  says  Judge  Story,  "is  more  firmly 
established  than  that  a  trust  will  never  fail  for  want  of  a 
trustee." 

Hence  we  find  that  when  long  after  estates  in  bankruptcy 
have  apparently  been  closed  assets  are  found  to  exist,  the 
court  will  appoint  a  new  trustee  to  take  charge  of  and  admin- 
ister them.     Clark  v.  Clark,  17  How.  315. 

II.  The  patent  is  void  on  its  face,  for  that  it  covers  several 
distinct  inventions,  and  this  defect  cannot  be  cured  by  dis- 
claimer. 

The  Taylor  patent  of  1872  covers  four  entirely  distinct  in- 
ventions, in  no  way  connected  in  design  and  consideration. 
The  patent  is  therefore  void.  Evans  v.  Eaton,  3  Wheat.  506 ; 
Barrett  v.  RaU,  1  Mason,  447 ;  Moody  v.  Fiske,  2  Mason,  112 ; 
Wyeth  V.  Stonej  1  Story,  273.  The  decision  of  the  department, 
as  well  as  of  the  courts,  has  been  uniform  that  such  diverse 
inventions  cannot  be  united  in  one  patent. 

This  patent  was  held  void  by  the  court  below  for  this 
reason.  Sessions  v.  Romadka,  21  Fed.  Rep.  124;  but  the 
court  held  that  the  defect  was  within  the  remedial  reach  of  a 
disclaimer.  Thereupon,  on  the  30th  of  July,  1884,  John  H. 
Sessions,  the  complainant,  filed  a  disclaimer  of  the  first,  second 
and  fourth  claims.  All  infringement  had  ceased  a  year  before 
this  disclaimer  was  filed. 

It  is  true  that  if  this  patent  could  be  saved  by  a  disclaimer 
it  saved  the  suit.  But  did  it  save  damages  which  accrued  be- 
fore it  was  filed  ?  Perhaps  it  did  so  far  as  they  accrued  to  the 
party  who  files  the  disclaimer.  But  could  it  possibly  save 
damages  which  accrued  to  the  former  owner,  Poinier?  He 
has  not  disclaimed.  While  he  held  the  patent  it  was  void. 
What  claim  for  damages  could  he  transfer  to  plaintiff  in  1878  ? 
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If  be  transferred  none,  how  can  any  subsequent  act  of  Ses- 
sions create  them  ? 

III.  The  allowance  of  nominal  damages  only  was  correct. 
The  burden  of  proof  to  show  the  defendants'  profits  is  wholly 
on  the  complainant.  Oarretson  v.  Clark^  15  Blatchford,  70 ; 
S.  C.  on  appeal,  111  U.  S.  120 ;  Dobson  v.  Hartford  Carpet  Co,^ 
114  U.  S.  444 ;  Goulds  Man'g  Co.  v.  Cowing,  12  Blatchford, 
243;  S.  C  14  Blatchford,  315;  IngersoU  v.  Musgrove,  14 
Blatchford,  541.  Unless  he  furnishes  the  requisite  evidence 
on  every  essential  point,  he  can  have  nominal  damages  only. 
Rude  V.  Westeottj  130  U.  S.  152.  The  mode  adopted  by  the 
master  furnished  a  false  test. 

And  further,  so  far  as  the  damages  before  the  assignment 
by  Poinier  are  concerned,  the  right  to  recover  them  never 
passed  out  of  him. 

IV.  Section  4900  of  the  Revised  Statutes  provides  that  "  it 
shall  be  the  duty  of  all  patentees,  and  their  assigns  .  .  . 
vending  any  patented  article  ...  to  give  sufficient  notice 
to  the  public  that  the  same  is  patented,  either  by  fixing 
thereon  the  word  ^patented,'  together  with  the  day  and 
year  the  patent  was  granted,  or  when  from  the  character  of 
the  article  this  cannot  be  done,  by  fixing  to  it  or  to  the  pack- 
age wherein  one  or  more  of  them  is  enclosed,  a  label  contain- 
ing the  like  notice,  and  in  any  suit  for  infringement  by  the 
party  failing  so  to  mark,  no  damages  shall  be  recovered  by 
the  plaintiff,  except  on  proof  that  the  defendant  was  duly 
notified  of  the  infringement  and  continued  after  such  notice 
to  make,  use  or  vend  the  article  so  patented." 

The  complainant  in  this  case  was  a  large  manufacturer  and 
vendor  of  the  patented  article  in  question.  Two  specimens 
offered  in  evidence  were  sworn  to  by  him  as  embodying  the 
patent  and  to  be  of  his  manufacture.  It  was  obvious  to  the 
court  from  their  inspection  that  it  could  not  be  truthfully 
said  of  them  that  "from  the  character  of  the  article"  the 
affixing  of  the  word  "  patented  "  with  the  date  of  the  patent 
"  could  not  be  done."  The  complainant  claimed  in  general 
terms  that  he  had  notified  defendants  by  letter,  but  made  no 
sufficient  proof  to  that  effect. 
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The  statute  is  that  no  damages  shall  be  recovered  by  the 
plaintiflf  "except  on j^roo^ that  the  defendant  was  duly  noti- 
fied of  the  infringement  and  continued  after  such  notice  to 
make,  use  or  vend  the  article  so  patented." 

Here  is  a  notice  to  be  given  which  is  expected  to  be  acted 
upon,  and  the  non-action  will  involve  substantial  pecuniary 
consequences.  We  submit  that  such  a  notice  must  be  given 
in  writing;  also,  that  a  complainant  who  would  rely  upon 
it,  in  place  of  complying  with  the  statute  duty  of  marking 
his  goods,  should  allege  it  and  make  satisfactory  proof. 

It  is  no  answer  to  say  that  the  defendants  "doubtless"  knew 
of  the  Taylor  patent.  That  is  not  "  being  notified  of  the 
infringement."  The  rights  enjoyed  by  complainant  are  gi'eat. 
They  levy  tribute  on  the  whole  country.  They  are  a  privilege. 
But  they  are  purely  statutory.  Compliance  with  the  statute 
is  the  condition  precedent  to  their  enjoyment.  As  the  bene- 
fits conferred  are  great,  it  is  but  due  that  compliance  with 
that  condition  should  be  insisted  on.  At  best  complainant 
wonld  be  entitled  to  damages  only  after  notice  given. 

V.  This  was  a  mere  claim  for  a  tort  to  third  persons.  It 
passed  to  the  assignee  by  the  assignment.  The  assignee  had 
to  assert  it  by  suit  within  two  years  after  his  appointment. 
When  it  passed  back  to  the  bankrupt  by  reason  of  the  refusal 
of  the  assignee  to  take  it,  assuming  such  to  be  the  case,  it 
passed  subject  to  the  statute  of  limitations  governing  the 
assignee,  and  had  to  be  asserted  within  the  two  years,  which 
was  not  done. 

Mb.  Justice  Beown,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

1.  Defendants  attack  the  title  of  the  plaintiff  to  this  pat- 
ent upon  the  ground  that  Poinier,  who  bought  the  patent  of 
Taylor  in  1872,  and  subsequently,  in  1878,  sold  it  to  Sessions, 
had,  prior  to  such  sale,  and  in  September,  1876,  been  duly 
adjudicated  a  bankrupt  in  the  District  Court  of  the  United 
States  for  the  District  of  New  Jersey,  and  an  assignee  ap- 
pointed, in  whom,  it  is  claimed,  the  legal  title  ta  the  patent 
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vested.  It  seems,  however,  that  Poinier  did  not  include  this 
patent  in  his  schedule  of  assets,  upon  the  ground,  as  he  said, 
of  its  being  unproductive  property  and  of  no  value.  Indeed, 
all  that  he  seems  to  have  done  with  the  patent  was  to  make  a 
lot  of  trunk  fasteners  in  1872,  which  proved  to  be  failures,  and 
which  appear  to  have  been  the  cause  of  his  insolvency.  He 
made  no  others  for  the  three  years  before  he  went  into  bank- 
ruptcy. On  May  15,  1877,  he  received  his  discharge,  and  on 
November  27  of  the  same  year  his  assignee  was  discharged. 
On  June  12,  1878,  thirteen  months  after  Poinier  had  received 
his  discharge,  and  six  months  after  his  assignee  had  been 
discharged.  Sessions  bought  a  shop  right  of  Poinier,  for  which 
he  paid  him  $500,  and  in  the  same  year  purchased  the  patent 
itself,  for  which  he  paid  him  $1000  additional.  Mr.  Shepard, 
who  acted  as  the  agent  of  the  plaintiff  in  making  this  pur- 
chase, testifies  that  he  went  to  Newark  on  the  morning  of 
June  6,  1878,  and  inquired  for  Henry  W.  Poinier.  "I  was 
informed  that  one  Mr.  Miller  was  his  assignee,  and  that  I 
could  learn  of  his  affairs  by  seeing  him.  I  then  went  to  the 
office  of  Mr.  Miller  and  found  him  there,  introduced  myself, 
and  told  him  that  I  had  come  to  see  him  about  a  patent  for  a 
trunk  fastener  which  was  owned  by  Henry  W,  Poinier,  and 
under  which  said  Poinier  had  been  making  trunk  fasteners ; 
and  I  asked  Mr.  Miller  if  he  would  sell  me  said  patent,  or  give 
me  a  shop  right  thereunder,  as  the  assignee  of  Mr.  Poinier. 
Mr.  Miller  replied  that  he  could  not  do  so ;  that  the  estate  was 
all  settled  up ;  he  had  made  his  return  to  the  court,  and  had 
been  discharged  as  assignee,  and  he  had  no  power  to  do  anything 
in  the  matter.  I  asked  him  what  I  could  do,  and  he  said  the 
only  thing  was  to  go  to  Mr.  Poinier ;  that  Poinier  was  the 
only  one  who  could  give  me  any  title.  ...  I  learned  that 
Mr.  Poinier  was  in  Rochester."  While  the  assignee  does  not 
recollect  the  conversation,  there  is  nothing  to  disprove  Mr. 
Sessions's  version  of  it ;  nor  is  it  strange  that  Miller  did  not 
recollect  it,  as  he  acted  as  assignee  in  some  six  or  seven  hundred 
cases,  and  could  hardly  be  expected  to  remember  all  the  trans- 
actions connected  with  them.  It  is  undisputed  thkt  Shepard 
went  to  Nertvark  to  find  Poinier,  and  subsequently  went  to 
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Bocheeter  and  found  him  there.  The  first  assignment  from 
Poioier  was  executed  August  16,  1878,  and  conveyed  only  the 
title  to  the  patent  itself;  but  a  second  assignment,  bearing 
date  September  24,  included  also  all  rights  of  action  for 
infringement  from  the  date  that  Poinier  himself  acquired  the 
title  to  it. 

While,  under  the  provisions  of  the  bankrupt  law,  the  title 
to  this  patent  undoubtedly  passed  to  the  assignee  in  bank- 
ruptcy of  Poinier,  it  passed  subject  to  an  election  on  his  part 
not  to  accept  it,  if,  in  his  opinion,  it  was  worthless,  or  would 
prove  to  be  burdensome  and  unprofitable.  And  he  was 
entitled  to  a  reasonable  time  to  elect  whether  he  would  accept 
it  or  not.  American  File  Co.  v.  Garrett^  110  U.  S.  288,  295  ; 
Sparhawh  v.  Yerkes^  142  U.  S.  1 ;  Amory  v.  Lawrence^  3 
Cliff.  523,  535. 

In  this  case  the  assignee  had  taken  a  year  to  wind  up  the 
estate,  and  had  given  no  sign  of  his  wish  to  assume  this  prop- 
erty, if  indeed  he  knew  of  its  existence.  On  being  asked  with 
reference  to  it  by  the  proposed  purchaser,  he  replied  that  the 
estate  was  all  settled  up,  that  he  had  no  power  to  do  anything 
in  the  matter,  and  that  Poinier  was  the  only  one  who  co\\ld 
give  a  title.  A  plainer  election  not  to  accept  can  hardly  be 
imagined.  Granting  that  up  to  that  time  he  had  known 
nothing  about  the  patent,  it  was  his  duty  to  inquire  into  the 
matter  if  he  had  any  thought  of  accepting  it,  and  not  to  mis- 
lead the  plaintiffs  agent  by  referring  him  to  the  bankrupt  as 
the  proper  person  to  apply  to.  Under  the  circumstances, 
plaintiff  could  do  nothing  but  purchase  of  Poinier.  Bearing 
in  mind  that  no  claim  to  this  property  is  now  made  by  the 
assi^ee,  but  that  his  alleged  title  to  it  is  set  up  by  a  third 
person,  who  confessedly  has  no  interest  in  it  himself,  it  is 
entirely  clear  that  the  defendants  ought  not  to  prevail  as 
against  a  purchaser  who  bought  it  of  the  bankrupt  after  the 
assignee  had  disclaimed  any  interest  in  it. 

Had  the  existence  of  this  patent  been  concealed  by  the 
bankrupt,  or  the  assignee  had  discovered  it  subsequently  — 
after  his  discharge  —  and  desired  to  take  possession  of  it  for 
the  benefit  of  the  estate,  it  is  possible  the  bankruptcy  court 
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might  reopen  the  case  and  vacate  the  discharge  for  that  pur- 
pose. Clark  V.  Cla/rh^  17  How.  315.  But  it  does  not  lie  in 
the  mouth  of  an  alleged  infringer  to  set  up  the  right  of  the 
assignee  as  against  a  title  from  the  bankrupt  acquired  with 
the  consent  of  such  assignee. 

It  is  quite  evident  from  the  facts  stated  that  this  patent, 
which  seems  to  have  been  the  cause  of  Poinier's  insolvency, 
was  thought  to  be  of  little  or  no  value,  that  the  assignee  so 
regarded  it,  and  that  its  real  value  was  only  discovered  when 
the  plaintiff  had  brought  to  bear  upon  the  manufacture  of  the 
device  his  own  skill  and  enterprise. 

2.  Defendants  are  charged  with  infringing  the  third  claim 
of  the  Taylor  patent,  which  was  for  a  spring  fastener,  modifi- 
cations of  which  are  now  in  almost  universal  use,  as  a  substi- 
tute for  the  old-fashioned  strap  and  buckle.  Upon  the  hearing 
in  the  court  below,  it  was  claimed  the  patent  was  invalid  by 
reason  of  the  joinder  of  distinct  inventions  in  the  same  patent 
—  inventions,  which,  though  applicable  to  the  same  article,  viz. : 
a  trunk,  do  not  co-operate  in  the  use  of  such  article.  The 
court  below  was  evidently  inclined  to  this  opinion,  but  per- 
mitted the  plaintiff  to  enter  a  disclaimer  of  all  the  claims  but 
the  one  in  suit.  Whether  these  different  devices  were  properly 
embodied  in  the  same  patent  or  not,  we  think  this  was  a  proper 
case  for  a  disclaimer  under  section  4917.  While  the  language 
of  this  section  provides  for  disclaimers  "  whenever,  through 
inadvertence,  accident  or  mistake,  and  without  any  fraudulent 
or  deceptive  intention,  a  patentee  has  claimed  more  than  that 
of  which  he  was  the  original  or  first  inventor  or  discoverer," 
it  allows  the  patentee  to  "  make  disclaimer  of  such  parts  of  the 
thing  patented  as  he  shall  not  choose  to  claim  or  hold  by 
virtue  of  the  patent  or  assignment,  stating  therein  the  extent 
of  his  interest  in  such  patent."  We  think  this  section  broad 
enough  to  cover  disclaimers  made  to  avoid  the  effect  of  having 
included  in  the  patent  more  devices  than  could  properly  be 
made  the  subject  of  a  single  patent.  The  power  to  disclaim  is 
a  beneficial  one,  and  ought  not  to  be  denied  except  where  it  is 
resorted  to  for  a  fraudulent  and  deceptive  purpose.  In  T^iick 
v.  Bramhill^  6  Blatchford,  95,  a  disclaimer  was  allowed  by 
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Mr.  Justice  Blatchford  where  two  or  more  inventions  were 
covered  by  a  single  claim.  In  HaUes  v.  Albany  Stove  Co.j  123 
U.  S.  582, 587,  it  was  said  by  Mr.  Justice  Bradley  to  be  "  usually 
and  properly  employed  for  the  surrender  of  a  separate  claim 
in  a  patent,  or  some  other  distinct  and  separable  matter,  which 
can  be  exscinded  without  mutilating  or  changing  what  is  left 
standing." 

The  only  difficulty  connected  with  the  question  of  the  dis- 
claimer in  this  case  arises  from  the  final  sentence  of  section 
4917,  that  "  no  such  disclaimer  shall  aflfect  any  action  pending 
at  the  time  of  its  being  filed,  except  so  far  as  may  relate  to 
the  question  of  unreasonable  neglect  or  delay  in  filing  it." 
There  is  an  unfortunate  choice  of  language  here  which  has 
rendered  this  sentence  very  ambiguous  and  difficult  of  con- 
struction. It  was  held  by  Mr.  Justice  Story  in  Beed  v.  Cutter, 
1  Story,  590,  600,  that,  if  the  disclaimer  were  filed  during  the 
pendency  of  the  suit,  the  plaintiff  would  not  be  entitled  to  the 
benefit  thereof  in  that  suit  —  a  ruling  which  had  also  been 
made  in  Wyeth  v.  Stone,  1  Story,  273,  294.  It  was  held  in 
Tuck  V.  BramhiU,  6  Blatchford,  95,  that  the  provision  meant 
that  a  suit  pending  when  a  disclaimer  is  filed  is  not  to  be 
affected  by  such  filing  so  as  to  prevent  the  plaintiff  from 
recovering  in  it,  unless  it  appears  that  the  plaintiff  unreason- 
ably neglected  or  delayed  to  file  the  disclaimer.  And  such 
was  also  the  ruling  of  Mr.  Justice  Nelson  in  Ouyon  v.  Serrell, 
1  Blatchford,  244 ;  and  in  Hall  v.  Wiles,  2  Blatchford,  194, 
198.  "We  think  that  section  4917  ought  to  be  read  in  connec- 
tion with  section  4922,  providing  that  the'  patentee  may  main- 
tain a  suit  at  law  or  in  equity  for  the  infringement  of  any  part 
of  the  thing  patented,  notwithstanding  the  specifications  may 
embrace  more  than  that  of  which  the  patentee  was  the  first 
inventor  or  discoverer ;  but  in  every  such  case  in  which  a  judg- 
ment or  decree  shall  be  rendered  for  the  plaintiff  no  costs 
shall  be  recovered,  unless  the  proper  disclaimer  has  been  en- 
tered at  the  Patent  Office  before  the  commencement  of  the 
suit.  This  was  practically  the  construction  given  to  corre- 
sponding sections  of  the  act  of  1837  by  this  court  in  Smith  v. 
NicJwU,  21  Wall.  112 ;  and  of  the  Revised  Statutes  in  Dunbar 
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V.  Myers^  94  U.  S.  187,  193.  Under  section  4922  the  eflfect  of 
delaying  a  disclaimer  until  after  the  commencement  of  the 
suit  goes  only  to  the  recovery  of  costs.  We  adhere  to  that  con- 
struction. Congress,  having  in  the  Revised  Statutes  adopted 
the  language  used  in  the  act  of  1837,  must  be  considered  to 
have  adopted  also  the  construction  given  by  this  court  to  this 
sentence,  and  made  it  a  part  of  the  enactment. 

3.  The  essential  feature  of  the  Taylor  patent  consists  of  a 
plate  attached  to  the  body  of  the  trunk,  which  contains  a 
socket  and  hinged  catch,  and  a  double  acting  spring  whose 
function  is  to  hold  the  catch  either  open  or  shut,  and  a  tang 
fastened  to  the  lid,  which,  as  the  lid  is  closed,  drops  into  the 
socket  holding  the  catch,  which,  when  closed,  holds  the  lid 
firmly  in  place.  It  also  acts  as  a  dowel  to  keep  the  cover  from 
racking. 

Of  the  alleged  anticipating  devices  the  patent  to  Gaylord 
of  1861  is  a  trunk  lock,  not,  as  in  this  case,  a  fastener,  designed 
to  supplement  the. lock,  and  differing  from  the  old-fashioned 
and  well-known  trunk  lock  principally  in  discarding  the  hinged 
hasp  and  using  a  rigid  tang  attached  to  the  cover,  which  sinks 
into  the  socket  in  the  body  of  the  trunk  prepared  to  receive 
it,  and  is  there  self-locked,  but  is  unlocked  only  with  an  ordi- 
nary key.  It  was  not  designed  at  all  to  supersede  the  buckle 
and  strap,  but  was  only  a  substitute  for,  and  an  improvement 
upon,  the  ordinary  lock.  In  short,  it  is  a  modification  of  the 
spring  lock  previously  used  upon  trunks. 

The  Roulstone  patent  of  1866  is  for  an  improvement  in 
travelling  bags,  and  shows  a  spring-locking  device  for  securing 
the  two  parts  of  the  bag  firmly  together.  It  has  no  features 
in  common  with  the  trunk  fastener  of  Taylor,  and  is  not 
adapted  to  hold  the  lid  of  a  trunk  firmly  to  the  body.  It  has 
no  means  for  holding  the  catch  out  of  engagement  when  de- 
sired, and  is  wholly  unlike  the  modern  trunk  fastener. 

The  patent  to  Sempleof  1868  covers  an  angle  plate  upon  the 
trunk  cover  provided  at  the  end  side  with  a  dowel  in  combi- 
nation with  a  small  plate  upon  the  box,  provided  with  a  loop 
into  which  the  dowel  enters,  and  at  the  front  side  with  a  hasp 
and  staple  to  be  used  with  a  padlock.    The  object  was  to 
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fasten  and  hold  together  the  box  and  the  cover  of  the  trunk, 
but  the  means  provided  for  accomplishing  this  are  so  different 
from  those  employed  by  Taylor  that  they  can  hardly  be  com- 
pared.   Besides  the  device  is  evidently  of  no  utility. 

The  patent  to  Cutter  of  1868  was  also  for  an  improvement  in 
trunk  locks,  especially  adapted  for  security  against  an  unau- 
thorized opening  of  the  trunk,  and  operated  only  by  an  inde- 
pendent and  detachable  key.  It  appears  to  be  self-locking 
and  does  not  differ  materially  from  the  ordinary  spring  lock. 
It  is  not  a  trunk  fastener,  as  distinguished  from  a  lock,  and  is 
not  designed  to  be  used  as  a  substitute  for  the  strap  and 
buckle. 

The  patent  to  Locke  of  1871  consists  of  straps  made  of  hoop 
iron,  steel  or  brass,  or  other  metals  which  yield  readily,  their 
upper  ends  resting  loosely  in  caps  or  escutcheons,  so  as  to  have 
a  slight  degree  of  lateral  play,  the  lower  ends  being  formed 
dovetailed  and  adapted  to  engage  with  catches  attached  to  the 
body  of  the  trunk.  Thje  lower  end  of  the  strap  rides  over 
the  lugs  of  the  catches  until  the  cover  is  fully  closed,  when  the 
inclines  of  the  strap  and  the  lugs  coincide,  and  the  straps  then 
drop  into  place  and  remain  locked.  This  device  is  undoubtedly 
a  fastener,  as  distinguished  from  a  lock,  but  it  lacks  the  rigid 
tang,  the  hinged  catch,  the  spring — in  short,  all  the  essential 
features  of  the  Taylor  invention. 

The  Hillebrand  patent  is  also  for  a  trunk  lock,  and,  like  the 
others,  is  operated  by  an  independent  key,  and  also  lacks  the 
features  of  the  Taylor  patent. 

The  Ransom  patent  is  for  a  trunk  fastener,  consisting  of  two 
parts,  one  of  which  is  attached  to  the  body  of  the  trunk  and 
the  other  to  the  lid.  It  does  not,  however,  contain  the  socket 
open  at  the  top  and  designed  to  receive  a  rigid  tang,  nor  does 
it  contain  the  other  mechanism  of  the  Taylor  patent.  "While 
intended  to  accomplish  the  same  purpose,  the  means  used  are 
80  different  that  it  is  far  from  being  an  anticipation. 

There  are  none  of  these  patents  which  contain  the  peculiar 
combination  of  the  Taylor  device,  none  which,  had  Taylor 
known  of  them,  would  have  suggested  his  own  invention. 
Vhile  his  device  is  somewhat  crude,  as  compared  with  the  im- 
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proved  styles  of  trunk  fasteners  now  in  use,  it  contains  the 
underlying  principle  of  all  of  them.  In  short,  we  find  no  dif- 
ficulty in  holding  that  there  is  patentable  novelty  in  the  Tay- 
lor fastener,  and  that  it  is  not  anticipated  by  any  of  the 
devices  put  in  evidence.  If  there  were  any  doubt  of  this,  in 
view  of  the  fact  that  Taylor  seems  to  have  been  the  first  to 
invent  a  practical  trunk  fastener  to  take  the  place  of  the  old- 
fashioned  strap  and  buckle,  and  that,  improved  upon,  as  it  un- 
doubtedly has  been,  it  has  completely  taken  the  place  of  the 
earlier  devices,  we  should  be  inclined  to  resolve  this  doubt  in 
favor  of  the  patentee. 

4.  The  question  of  infringement  is  not  so  easy,  as  the 
Bomadka  patent,^  under  which  the  defendants  manufacture, 
approximates  more  closely  to  the  ordinary  form  of  the  spring 
lock  than  does  the  Taylor  patent.  The  difference  between  the 
two  patents,  however,  is  more  in  their  outward  appearance  than 
in  their  substantial  features.  Both  resemble  the  spring  lock  in 
having  a  rigid  tang  with  a  notch  in  it  to  receive  a  catch 
actuated  by  a  spring,  and  in  being  self-locking  if  the  catch  be 
closed  when  the  tang  enters  the  socket ;  both  differ  from  it  in 
the  fact  that  the  device  may  be  unlocked  without  the  aid  of  a 
key  by  a  simple  motion  of  the  finger,  and  hence  is  not  designed 
to  protect  against  unauthorized  opening.  The  essential  feat- 
ures of  each  are  the  same.  Both  have  a  rigid  tang  attached 
to  the  cover  of  the  trunk  —  in  the  Taylor  patent  with  a  hole 
in  it,  and  in  the  Romadka  patent  with  a  notch  to  receive 
the  catch;  both  have  a  socket  attached  to  the  body  at  the 
trunk  containing  a  hinged  catch  actuated  by  a  spring  which 
fits  into  the  hole  or  notch  in  the  tang.  In  the  Taylor  patent 
the  catch  is  held  open  and  shut  by  a  flat  spring,  and  operates 
at  right  angles  to  the  plane  of  the  trunk ;  in  the  Romadka  de- 
vice the  catch  is  held  by  a  wire  spring,  and  is  moved  sideways 
or  parallel  with  the  plane  of  the  trunk  by  a  slight  projection 
at  the   side   of   the  socket.     Both  are  identical  in  principle, 

iNo.  163,028,  issued  April  10,  1875,  to  Anthony  V.  Romadka,  stated  by 
him  to  have  **for  its  object  a  certain  improvement  upon  the  fastener 
patented  to  me,  December  23,  1873,"  by  letters  patent  No.  146,817,  of  that 
date.     [Reporter.] 
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operation  and  design,  though  the  trunk  fasteners  now  in  ordi- 
nary use  resemble  the  Taylor  more  than  the  Romadka  patent. 
In  view  of  the  fact  that  Taylor  was  a  pioneer  in  the  art  of 
making  a  practical  metallic  trunk  fastener,  and  invented  a 
principle  which  has  gone  into  almost  universal  use  in  this 
country,  we  think  he  is  entitled  to  a  liberal  construction  of  his 
claim,  and  that  the  Bomadka  device,  containing  as  it  does  all 
the  elements  of  bis  combination,  should  be  held  an  infringe- 
ment, though  there  are  superficial  dissimilarities  in  their  con- 
stroction. 

5.  It  only  remains  to  consider  the  question  of  damages. 
Before  the  invention  of  these  fasteners,  straps  and  buckles 
were  universally  used  to  hold  the  lid  of  the  trunk  fast  to  the 
body,  in  aid  of  the  lock,  and  dowels  appear  to  have  been  in 
common  use  to  prevent  a  lateral  movement  of  the  lid.  Trunks 
with  straps  to  support  the  lock  were  considered  imperfect  and 
unserviceable,  and  the  dowels  had  become  a  recognized  neces- 
sity, except  where  strength  and  durability  were  of  no  conse- 
quence. In  this  connection  the  master  allowed  the  difference 
between  the  cost  of  trunk  fasteners  and  the  straps,  buckles 
and  dowels  previously  in  use  for  the  same  purpose,  and  the 
court  overruled  the  measure  of  damages  thus  adopted,  and  en- 
tered a  decree  for  nominal  damages  only. 

It  seems  the  defendants  did  not  manufacture  these  fasteners 
for  sale,  but  did  manufacture  them  for  use  on  the  trunks  made 
and  sold  by  them.  Obviously  their  profits  upon  the  entire 
trunk  would  not  be  a  proper  measure  of  damages,  since  the 
fasteners  were  only  an  inconsiderable  part  of  the  trunk,  and 
profits,  upon  the  entire  article  are  only  allowable  where  such 
article  is  wholly  the  invention  of  the  patentee,  or  where  its 
entire  value  is  properly  and  legally  attributable  to  the  pat- 
ented feature.  Seymov/r  v.  McCormwh^  16  How.  480.;  Mowry 
V.  Whitmy,  14  WaU.  620;  LitUefield  v.  Ferry,  21  Wall.  205; 
Garreteon  v.  Clark,  111  U.  S.  120.  This  court  has,  however, 
repeatedly  held  that,  in  estimating  damages  in  the  absence  of 
a  royalty,  it  is  proper  to  consider  the  savings  of  the  defendant 
iu  the  use  of  the  patented  device  over  what  was  known  and  in 
general  use  for  the  same  purpose  anterior  to  the  date  of  the 
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patent.  Thus,  in  Motory  v.  Whitney^  14  Wall.  620,  649,  it  was 
said  by  Mr.  Justice  Strong,  that  "  it  is  the  additional  advan- 
tage the  defendant  derived  from  the  process  —  advantage  be- 
yond what  he  had  without  it  —  for  which  he  must  account." 
In  that  case  the  master  reported  the  difference  between  the 
cost  of  certain  car  wheels  and  the  price  for  which  they  were 
sold  as  the  profits  realized  by  the  defendant,  thus  charging 
him  the  profit  obtained  from  the  entire  wheel,  instead  of  that 
resulting  from  the  use  of  the  patentee's  invention  in  a  part  of 
the  manufacture.  It  was  held  not  to  be  a  legitimate  construc- 
tion of  the  findings  that  the  benefit  which  the  defendant  de- 
rived from  the  use  of  the  complainant's  invention  was  equal  to 
the  aggregate  of  profits  he  obtained  from  the  manufacture  and 
sale  of  the  wheels  as  entireties,  after  they  had  been  completed  ; 
but  that  the  question  to  be  determined  was  —  what  advantage 
did  the  defendant  derive  from  using  the  complainant's  inven- 
tion over  what  he  had  in  using  other  processes  then  open  to 
the  public  and  adequate  to  enable  him  to  obtain  an  equally 
beneficial  result  ?  The  same  principle  was  applied  in  the  case 
of  the  Cawood  Patent^  94  U.  S.  695,  710,  in  which  the  defend- 
ant made  use  of  an  infringing  swage  block  for  the  purpose 
of  reforming  the  ends  of  railroad  rails  which  had  become  ex- 
foliated by  wear,  and  it  was  held  that  the  gain  in  mending 
these  rails  by  the  use  of  the  plaintiffs  device,  compared  with 
the  cost  of  mending  on  the  common  anvil,  and  the  saving  in 
fuel  and  labor,  were  the  proper  measure  of  damages.  "  They 
had  the  choice  of  repairing  them  on  the  common  anvil  or  on 
the  complainant's  machine.  By  selecting  the  latter,  they  saved 
a  large  part  of  what  they  must  have  expended  in  the  use  of 
the  former.  To  that  extent  they  had  a  positive  advantage, 
growing  out  of  their  invasion  of  complainant's  patent."  The 
subject  is  also  fully  considered  in  the  case  of  TUghnanx, 
Proctor^  125  U.  S.  136,  in  which  it  was  held  that  the  plaintiff 
may,  instead  of  damages,  recover  the  amount  of  gains  and 
profits  the  defendants  have  made  by  the  use  of  his  invention, 
over  what  they  would  have  had  in  using  other  means  then 
open  to  the  public  and  adequate  to  enable  them  to  obtain  an 
equally  beneficial  result.    The  patent  in  this  case  was  for  a 
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process  of  manufacturing  fat  acids  and  glycerine  from  fatty 
bodies  by  the  action  of  water  at  a  high  temperature  and  press- 
ure. In  his  report  of  damages  the  master  found  that  the 
complainant  derived  no  profit  from  the  invention  otherwise 
than  by  granting  licenses  to  others  to  use  the  same,  but  that 
the  defendant  had  derived  large  profits  and  savings  by  the  use 
of  the  plaintiffs  patented  process,  which  plaintiff  sought  to 
recover  in  the  suit.  It  was  held  by  this  court  that,  when  a  bill 
in  equity  is  filed  by  the  owner  against  the  infringers  of  a  pat- 
ent, the  plaintiff  is  entitled  to  recover  the  amount  of  gains 
and  profits  the  defendant  has  made  by  the  use  of  his  invention, 
not  those  he  might  reasonably  have  made,  but  those  which  he 
did  make,  or,  in  other  words,  the  fruits  of  the  advantage 
which  he  derived  from  the  use  of  that  invention  over  what  he 
would  have  had  in  using  other  means  then  open  to  the  public 
and  adequate  to  enable  him  to  obtain  an  equally  beneficial 
result. 

An  analogous  rule  was  applied  in  Williams  v.  Railroad 
Company^  18  Blatchford,  181,  185,  wherein  the  patent  was 
for  an  improvement  in  locomotive  lamps,  which  enabled  the 
burning  of  kerosene  instead  of  lard  oil  in  locomotivfe  head 
lights.  The  defendant  used  a  number  of  the  patented  lamps 
on  its  locomotives,  and  it  was  held  that  its  profits  were  the 
difference  between  the  cost  of  the  kerosene  which  it  burned 
and  the  lard  oil  which  it  would  have  had  to  burn  in  lieu 
thereof  but  for  the  use  of  the  plaintiffs  lamps.  .  "  The  stat- 
ute," said  Mr.  Justice  Blatchford,  (Rev.  Stat.  §  4921,)  "ex- 
pressly  gives  to  the  plaintiff,  on  a  recovery  in  a  suit  in  equity 
for  an  infringement,  *  the  profits '  to  be  accounted  for  by  the 
defendant.  .  .  .  The  defendant  made  its  election  when  it 
infringed  and  subjected  itself  to  a  suit  in  equity,  and  the  plain- 
tiff is  entitled  to  the  result  of  the  choice  he  made  of  suing  in 
equity  and  not  at  law.  The  plaintiff  made  his  inventions  for 
the  purpose  of  enabling  any  one  using  them  to  successfully 
bum  kerosene  oil  in  lamps  for  locomotive  head  lights,  and  to 
obtain  the  full  advantage  of  its  great  light-producing  capacity. 
The  defendant  used  them  for  that  purpose  and  with  that  re- 
rolt,  and  must  pay  the  profits  or  savings  made  thereby." 
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We  see  no  reason  why  this  measure  of  damages  should  not 
be  applied  to  this  case.  The  only  argument  to  the  contrary 
is  that  the  instances  in  which  this  court  has  applied  this  rule 
are  confined  to  those  wherein  the  defendant  has  made  use  of 
the  complainant's  invention  in  the  operation  and  conduct  of 
his  business,  and  that  it  ought  not  to  be  extended  to  cases 
in  which  the  defendant  manufactures  and  sells  the  devices. 
Without  questioning  at  this  time  the  soundness  of  this  conten- 
tion, we  think  this  case  falls  within  the  former  rather  than 
within  the  latter  category.  The  defendant  does  not  manu- 
facture and  sell  trunk  fasteners  as  such,  but  he  does  make  and 
use  them  in  the  business  of  manufacturing  trunks,  and  the 
difference  between  such  use  of  them  and  the  use  of  the  old- 
fashioned  strap  and  buckle  represents  his  profits.  If  the  de- 
fendant manufactured  and  sold  trtfnk  fasteners  to  be  attached 
to  trunks  by  his  vendees,  it  might  be  justly  claimed  that  he 
did  not  use  them ;  but  if  he  manufactures  them  solely  to  be 
attached  to  trunks  made  and  sold  by  himself,  it  is  none  the 
less  a  use  of  them  than  if  he  had  used  the  trunk  to  which  they 
were  attached  for  his  own  purposes.  If,  to  put  an  analogous 
case,  a  person  made  a  business  of  manufacturing  and  selling 
steam  engines  to  which  he  attached  a  patented  lubricator,  it 
could  hardly  be  claimed  that  he  was  a  manufacturer  and  seller 
of  lubricators,  but  he  would  clearly  be  liable  as  a  user  of 
them. 

In  such  case  it  makes  no  difference  whether  his  general 
business  has  been  conducted  at  a  profit  or  loss,  or  whether 
he  has  derived  an  additional  profit  from  the  sale  of  trunks 
equipped  with  this  device  over  those  not  so  equipped,  although 
the  presumption  would  be,  from  the  saving  made  by  him  in 
the  use  of  this  device,  that  an  additional  profit  upon  the  sale 
of  the  trunks  was  made,  unless  it  were  shown  that  the  use  of 
this  device  in  some  way  resulted  in  a  diminution  of  profits 
upon  the  entire  manufacture.  As  was  said  in  the  Ca/wood 
Patent^  94  U.  S.  695,  710:  "If  their  general  business  was  un- 
profitable, it  was  the  less  so  in  consequence  of  their  use  of  the 
plaintiff's  property.  They  gained,  therefore,  to  the  extent 
that  they  saved  themselves  from  loss.    In  settling  an  account 
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between  a  patentee  and  an  infringer  of  the  patent  the  question 
is,  not  what  profits  the  latter  has  made  in  his  business,  or  from 
his  manner  of  condacting  it,  but  what  advantage  has  he  de- 
rived from  his  use  of  the  patented  invention."  See  also 
Tilghman  v.  Proctor,  125  U.  S.  136. 

The  master  apparently  computed  the  profits  received  by  the 
defendants  from  the  infringement  upon  the  basis  of  the  inter- 
locutory decree  referring  the  case  to  him  to  ascertain  and 
report  the  number  of  fasteners  made  and  used  by  the  defend- 
ants, and  the  gains,  profits  and  advantages  they  received  from 
the  infringement,  etc. ;  and  as,  in  the  view  we  have  taken  of 
this  case,  there  was  nothing  inequitable  in  this  measure  of 
damages,  we  see  no  reason  for  disturbing  the  report  of  the 
master  in  that  particular. 

6.  Further  objection  is  made  to  a  recovery  of  profits  in  this 
case  upon  the  ground  of  a  non-compliance  with  the  requiro- 
ments  of  Kev.  Stat.  sec.  4900,  in  failing  "to  give  sufficient 
notice  to  the  public  that  the  same  "  (that  is,  the  article)  "  is 
patented,  either  by  affixing  thereon  the  word  *  patented,'  to- 
gether with  the  day  and  year  the  patent  was  granted,  or 
when,  from  the  character  of  the  article,  this  cannot  be  done, 
by  fixing  to  it,  or  to  the  package  wherein  one  or  more  of  them 
is  enclosed,  a  label  containing  the  like  notice;  and  in  any  suit 
for  infringement,  by  the  party  failing  so  to  mark,  no  damages 
shall  be  recovered  by  the  plaintiff,  except  on  proof  that  the 
defendant  was  duly  notified  of  the  infringement,  and  con- 
tinued, after  such  notice,  to  make,  use  or  vend  the  article  so 
patented.''  The  averment  of  the  bill  in  this  connection  is 
"that  great  nimibers  of  trunk  catches,  containing  and  embody- 
ing the  said  invention  .  .  .  have  been  manufactured  by 
your  orator  and  the  previous  owners  of  said  letters  patent, 
which  said  catches  were  marked  with  the  word  *  patent '  and 
with  the  year  and  day  of  the  month  of  the  date  of  said  letters 
patent;  that  the  public  generally  have  acknowledged  the 
validity  of  said  letters  patent  and  have  generally  acquiesced 
in  the  right  aforesaid  of  your  orator."  It  appears  that  the 
plaintiff  did  stamp  upon  the  larger  sizes  the  fact  and  the  date 
<rf  the  patent,  but  that  he  failed  to  affix  such  stamp  to  the 
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smaller  sizes,  on  account  of  the  difficulty  of  marking  them  in 
such  way  that  the  mark  would  be  legible  when  the  catches 
were  japanned  or  tinned.  It  is  not  altogether  clear  that  the 
stamp  could  not  have  been  made  upon  the  smaller  sizes,  but, 
in  a  doubtful  case,  something  must  be  left  to  the  judgment  of 
the  patentee,  who  appears  in  this  case  to  have  complied  with 
the  alternative  provision  of  the  act,  in  affixing  a  label  to  the 
packages  in  which  the  fasteners  were  shipped  and  sold.  He 
testified  in  this  connection  that,  with  the  two  small  sizes,  it 
was  impracticable  to  'cast  the  stamp  upon  the  castings ;  but 
that  he  always  marked  the  packages  ''  patented."  The  fact 
that  this  device  was  patented  could  hardly  have  escaped  the 
notice  of  Eomadka,  since  the  earliest  fasteners  made  under  the 
patent,  which  were  manufactured  and  sold  by  Poinier,  were 
duly  stamped,  and  Romadka  had  dealt  with  him,  bought  bags 
of  him,  and  said  to  Sessions  that*  he  could  have  bought  the 
patent  for  a  low  price.  Although  there  is  an  averment  in  the 
answer  that  the  defendants  have  no  knowledge  or  information 
save  from  said  bill  of  complaint,  whether  the  catches  were 
marked  with  the  word  "  patented,"  etc.,  and  therefore  deny 
the  same,  there  is  no  denial  of  their  knowledge  that  the 
Taylor  device  was  patented ;  and  in  view  of  the  fact  that  all 
letters  patent  are  recorded,  with  their  specifications,  in  the 
Patent  Office,  a  record  which  is  notice  to  all  the  world,  it  is 
not  an  unreasonable  requirement  that  the  defendant,  who 
relies  upon  a  want  of  knowledge  upon  his  part  of  the  actual 
existence  of  the  patent,  should  aver  the  same  in  his  answer, 
that  the  plaintiff  may  be  duly  advised  of  the  defence.  Rvbher 
Co.  V.  Goodyear,  9  Wall.  788,  801 ;  AUm  v.  Deacon,  10  Saw- 
yer, 210. 

7.  A  further  point  is  made  that  the  plaintiff  is  not  entitled 
to  recover  for  any  profits  accrued  prior  to  September  12,  1876, 
when  Poinier  was  adjudicated  a  bankrupt,  that  any  right  of 
action  which  he  then  possessed  passed  to  his  assignee  and,  so 
long  as  it  remained  in  his  hands,  became  subject  to  the  statu- 
tory limitation  of  two  years  within  which,  by  Rev.  Stat.  sec. 
5057,  the  assignee  is  bound  to  institute  suit.  It  is  insisted  that 
if  he  abandoned  the  claims  against  third  parties  for  infringe- 
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ment  he  abandoned  them  subject  to  the  limitation  of  two 
years  within  which  he  was  himself  obliged  to  bring  suit,  and 
that  Poinier  himself,  and  the  plaintiff,  his  assignee,  took  them 
subject  to  that  limitation.  In  this  connection  the  defendant 
relies  upon  the  case  of  Kenyon  v.  Wrideyy  147  Mass.  476.  In 
this  case  the  assignee  abandoned  to  the  bankrupt  the  right  to 
sue  upon  a  promissory  note  which  he  considered  worthless,  and 
the  plaintiff  brought  suit  upon  the  same  nine  years  after  the 
adjudication  and  assignment.  It  was  held  that  the  plaintiff 
had  no  right  to  recover ;  but  the  decision  was  placed  upon  the 
express  ground  that  the  assignee  did  not  elect  to  abandon  the 
claim,  and  did  not  consent  to  a  suit  upon  it  by  the  plaintiff, 
until  after  his  right  of  action  was  barred  by  the  statute :  and 
it  was  held  that,  as  the  right  of  suit  upon  the  note  was  barred 
while  in  the  hands  of  the  assignee,  it  was  not  revived  by  the 
election  of  the  assignee  to  abandon  it  to  the  plaintiff.  In  Gif- 
ford  V.  Hehns,  98  U.  S.  248,  and  in  Wisner  v.  Brovm,  122 
TJ.  S.  214,  it  was  held  by  this  court  that  purchasers  of  property 
from  an  assignee  in  bankruptcy  could  not  maintain  a  suit  in 
equity  against  third  persons  claiming  adverse  interests  in  such 
property,  if,  at  the  time  of  the  purchase  from  'the  assignee,  his 
right  of  action  was,  under  the  bankruptcy  act,  barred  by  the 
lapse  of  time. 

In  Greene  v.  Taylor^  132  U.  S.  415,  443,  the  court  went  a 
step  further,  and  held  that  if,  at  the  time  of  the  purchase  from 
the  assignee,  the  statute  had  begun  to  run  against  the  claim 
or  right  in  the  hands  of  such  assignee,  the  purchaser  took  the 
right  subject  to  the  statutory  limitation,  and  to  the  consequence 
that  when  sufficient  additional  time  should  have  run  against  it 
in  the  hands  of  the  purchaser  to  make  up  the  entire  two  years, 
the  claim  or  right  would  be  wholly  barred.  "No  initiation  of 
a  new  period  of  limitation,  under  any  statute,  begins  to  run  in 
favor  of  the  purchaser  at  the  time  of  his  purchase,  whether  the 
two  years  wholly  elapsed,  or  only  a  part  thereof  elapsed,  while 
the  claim  was  owned  by  the  assignee."  "We  are  of  opinion, 
however,  that  this  rule  does  not  apply  where  the  assignee, 
before  the  expiration  of  the  statutory  time,  elects  to  abandon 
the  property  to  the  bankrupt.    In  such  case  the  abandonment 
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relates  back  to  the  commencement  of  the  proceedings  in  bank- 
ruptcy, and  the  title  stands  as  if  no  assignment  had  been  made. 
Such  abandonment  is  not  so  much  a  transfer  of  an  existing 
interest  in  the  assignee  as  an  election  on  his  part  to  treat  the 
assignment  as  having  never  included  that  claim.  We  do  not 
find  it  necessary  to  express  an  opinion  whether  the  same  rule 
would  apply  if,  as  held  in  Kenyan  v.  Wrisley^  the  statutory 
limitation  were  a  bar  to  an  action  by  the  assignee  when  the 
abandonment  was  made. 

In  the  case  under  consideration,  Poinier  was  adjudicated  a 
bankrupt  September  12,  1876,  the  assignee  was  appointed 
October  17,  1876,  and  the  abandonment  took  place,  according 
to  the  testimony  of  Mr.  Shepard,  early  in  June,  1878,  less 
than  two  years  from  the  time  the  cause  of  action  accrued  to 
the  assignee.  As  Poinier  recovered  the  right  to  sue  infringers 
by  abandonment  from  the  assignee  before  that  right  had 
become  barred  by  the  statute  in  his  hands,  we  think  he  should 
be  considered  as  receiving  it  unaffected  by  the  statute,  and  that 
he  and  the  plaintiff,  his  assignee,  were  entitled  to  bring  this 
suit  as  if  the  assignment  had  not  been  made. 

May  16,  1892;  judgment  was  entered  that  the  decree  of  the 
court  below  be 

Reversed^  and  the  case  remanded  ^oith  directions  for  further 
proceedings  in  conformity  with  the  opinion  of  this  courts 
with  authority^  however^  to  the  Circuit  Cov/rt^  if  in  its 
opinion  law  and  justice  shaU  so  require^  to  modify  the 
total  amount  of  damages  a^  found  hy  the  m^aster. 


r  EAILWAY  AND  NAVIGATION  COMPANY 
2G0NIAN  EAILWAY  COMPANY  (Limited). 

THE   CIRCUIT  COUBT  OF  THE    UNITED    STATES    FOB    THE 
DI8TBI0T  OF  OREGON. 

No.  335.    Submitted  April  20, 1893.  —  Decided  April  25, 1892. 

\  Stated  in  the  motion,  the  court  grants  a  motion  to  submit  this 
m  reached  in  regular  call,  without  printing  the  record. 
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The  jadgment  below  is  reversed  upon  the  authority  of  The  Oregon  RaU- 
*     loay  and  Navigation  Company  v.  The  Oregonian  Railway  Company ^  Lim- 
ited, ISO  U.  S.  1. 

On  the  14th  day  of  December,  at  the  present  term,  the 
following  motion,  entitled  in  this  case,  and  the  accompanying 
statement  were  submitted  by  Mr.  Dolphy  of  counsel  for  the 
plaintiff  in  error,  together  with  the  further  statement  by  Mr. 
Edmunds  as  amictis  curiae^  Mr.  Edmunds  being  also  the 
attorney  of  record  of  the  defendant  in  error. 

"H^ow,  at  this  day,  comes  the  plaintiff  in  error  and  moves 
the  court  for  an  order  suspending  Eule  10  of  the  Bules  of 
this  Court  as  to  the  above  entitled  cause,  and  allowing  the 
plaintiff  in  error  to  submit  the  same  upon  printed  brief,  when 
reached  in  its  order,  without  printing  the  record. 

"  J.  N.  DOLPH, 

"^  Covmselfor  Plaintiff  in  Error. 

"  STATEMBNT. 

^4n  this  cause  four  separate  actions,  each  being  for  a  half 
yearly  instalment  of  rent,  were  consolidated  in  the  court 
below  and  tried  as  one.  The  actions  so  consolidated  were 
brought  by  the  Oregonian  Kailway  Company,  Limited, 
aUeged  to  be  a  corporation  formed  in  Great  Britain  imder 
the  Companies'  Act  of  1862,  against  the  Oregon  Railway 
and  Navigation  Coifipany,  a  corporation  formed  under  the 
general  laws  of  Oregon,  on  the  covenants  in  an  indenture  of 
lease,  alleged  to  have  been  executed  on  August  1,  1881,  by 
which  the  former  company  undertook  to  demise  to  the  latter 
its  railway  in  Oregon  for  the  term  of  ninety-six  years,  upon 
a  rental,  to  be  paid  in  advance,  in  semi-annual  instalments, 
of  $68,131,  on  May  15  and  November  11 ;  being  the  same 
instrument  which  was  held  by  this  court  to  be  void  in  Oregon 
Railway  and  Navigation  Compcmy  v.  Oregoniam,  Railway 
Company^  {Limited^)  130  U.  S.  1,  and  in  three  cases  with  the 
same  title,  being  Nos.  236,  237  and  238,  October  Term,  1889, 


Digitized  by 


Google 


64  OCTOBER  TERM,  1891. 

Statement  of  the  Case. 

submitted  and  decided  at  said  Term,  but  in  which  there  were 
no  printed  opinions. 

"  The  questions  involved  in  this  case  are  precisely  the  same 
questions  which  were  passed  upon  in  those  cases,  and  are : 

"  First.  Whether  under  the  constitution  a/nd  general  laws 
of  Oregon  a  corporation^  orga/nized  under  the  lams  of  that 
State^  could^  at  the  date  of  the  execution  of  the  indenture  of 
lease  in  question^  take  a  lease  of  the  railroad  of  another  cowr 
pany  arid  operate  the  same  for  nvnety^ine  years  ? 

'' Second.  Whether  the  laws  of  Oregon  at  said  date  con- 
ferred on  a  foreign  corporation  the  right  to  make  a  lea^e  of  a 
railroad  within  the  State  for  such  a  term  f 

"  Third.  Whether  under  the  facts  of  the  case  the  lessee  was 
estopped  from  setting  up  the  want  of  power  of  the  lessor  to 
make  such  a  lease^  or  of  itself  to  take  such  a  lease  f 

"  There  is  no  controversy  about  the  facts,  and  it  is  believed 
they  can  be  sufficiently  presented  by  a  brief. 

"  The  estimate  of  the  Clerk  of  this  court  for  printing  the 
record  is  about  $600. 

"  After  the  decision  of  the  first  case,  reported  in  130  U.  S.  1, 
it  was  proposed  by  some  of  the  attorneys  representing  the 
defendant  in  error  to  avoid  the  expense  of  printing  the 
record  by  disposing  of  the  remaining  cases  by  stipulation; 
but  the  Oregonian  Railway  Company,  limited,  went  into 
liquidation  in  Scotland,  and  the  assignee  or  liquidator  de- 
clined to  enter  into  any  arrangement  about  the  matter  for 
alleged  lack  of  authority. 

"  In  the  three  cases  submitted  at  the  October  Term,  1889, 
the  records  were  printed  at  a  cost  of  over  $1400. 

"Said  Oregonian  Railway  Company,  Limited,  has  sold 
its  railroad  in  Oregon  and  it  has  no  property  in  that  State 
out  of  which  a  judgment  for  costs  against  it  can  be  satisfied. 

"  The  attorneys  who  tried  the  case  in  the  court  below,  fear- 
ing they  are  liable  for  the  costs,  under  a  statute  of  the  State 
of  Oregon,  relating  to  the  bringing  actions  by  non-residents, 
are  anxious  to  avoid  the  apparently  unnecessary  expense  of 
printing  the  record  in  this  case. 

.      "  J.  N.  DOLPH. 
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"United  States  of  Amebica,  ) 

"District  of  Columbia.  )  ^* 

"I,  Joseph  N.  Dolph,  being  first  duly  sworn,  say  that  I  am 
attorney  for  plaintiff  in  error  in  the  above  entitled  action,  and 
that  the  foregoing  statement  is  true,  as  I  verily  believe. 

"J.N.  Dolph. 

"Subscribed  and  sworn  to  before  me,  this  second  day  of 
December  1891. 

"James  H.  MoE^enney, 

[Seal]  "  Clerk  Supreme  Courts  U.  S. 

"  I  think  it  right  to  state  as  amicus  eurice  that  I  was  coun- 
sel for  the  defendant  in  the  cause  in  which  the  rights  of  the 
parties  to  that  and  to  this  cause  were  involved,  and  that,  as  I 
understand  it,  precisely  the  same  questions  existed  and  were 
determined  in  that  cause  that  exist  in  this  cause,  and  I  think 
there  is  no  good  reason  for  printing  the  record. 

"George  F.  Edmukds. 

"Aiken,  S.  C.,  December  5, 189X." 

The  court  thereupon  made  the  following  order,  entitled  in 
the  cause,  on  the  21st  day  of  the  same  December. 

"  On  consideration  of  the  motion  for  leave  to  submit  this 
cause  when  the  same  is  reached  in  regular  call  of  the  docket 
on  a  printed  argument,  without  printing  the  record, 

"It  is  now  here  ordered  by  the  court  that  said  motion  be, 
and  the  same  is  hereby,  granted." 

The  cause  was  reached  in  regular  call  on  the  20th  of  April, 
1892. 

Mr,  J.  N.  Dolph  for  plaintiff  in  error  submitted  on  his 
brief. 

No  appearance  for  defendant  in  error. 

The  Chief  Justice:  The  judgment  is  reversed  and  the 
cause  remanded  upon  the  authority  of  The  Oregon  Railway 
and  Namgatio7i  Company  v.  The  Oregonia/n  Railway  Comr 
panyy  Limited^  130  U.  S.  1. 
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LEWIS  V.   BARXHART. 

ERROR  TO   THE   CIBCUIT    COURT    OF    THE     rXTTED   STATES   FOR   THE 
NORTHERN    DISTRICT   OF    ELLENOIS, 

Ko.  121L    Babmitted  November  3, 1801. — I>ecided  April  25, 1992.1 

In  1838  B.  L.,  a  resident  of  Ohio,  received  a  patent  from  the  United  States 
of  pabllc  lands  in  Ulinois.  In  1842  he  made  his  will  in  Ohio,  where  he 
continued  to  reside  until  his  death  in  1843.  After  disposing  of  other 
property  he  devised  his  Illinois  lands  and  bequeathed  the  remainder  of 
his  personal  estate  to  his  wife  J.  N.  L.  and  to  the  heirs  of  her  body,  to  be 
equally  divided  between  them,  share  and  share  alike,  and  he  appointed 
her  sole  executrix  of  the  wiU.  He  left  no  issue  surviving  liim,  (although 
he  had  had  children,)  but  he  left  brothers  and  the  issue  of  deceased 
brothers.  His  will  was  duly  proved  in  Ohio,  and  the  widow,  who  elected 
to  take  under  it,  qualified  as  executrix  in  1843.  In  1846  the  Illinois  lands 
were  sold  for  nonpayment  of  taxes  assessed  in  1845.  The  county  records 
show  no  judgment  for  the  tax  sale.  The  lands  were  purchased  at  the 
tax  sale  by  a  brother-in-law  of  the  widow,  who  assigned  the  certificate 
to  the  widow,  and  the  deed  was  made  to  her  directly.  She  then,  through 
her  attorney  in  fact,  made  sales  of  various  tracts  of  this  land,  at  various 
times,  until  all  were  disposed*of.  The  purchasers  duly  entered  into  pos- 
session, and  took  title,  and  they  and  those  claiming  under  them  continued 
in  possession  and  paid  all^taxes  on  the  lands  occupied  by  them  respectively 
for  periods  ranging  from  29  to  33  years.  In  1853  a  deed  of  a  part  of 
the  tract  from  the  widow  to  one  M.  was  put  on  record,  in  which  it  was 
recited  that  the  land  conveyed  by  that  deed  had  been  held  by  R.  L.  and 
had  been  devised  by  him.  The  county  records  also  contained  a  copy  of 
the  Book  of  Land  Entries,  furnished  by  the  auditor  to  the  county  clerk 
for  the  purpose  of  taxation :  but,  with  these  exceptions  those  records 
contained  nothing  pointing  to  the  patent  to  R.  L.,  or  to  his  will,  or  to 
the  Interest  devised  by  it  to  his  widow,  J.  N.  L.,  until  1866,  when  what 
purported  to  be  a  copy  of  the  will  was  filed  in  the  office  of  the  recorder 
of  the  county.  To  this  copy  were  attached  copies  of  the  affidavits  of  the 
subscribing  witnesses  to  the  will  in  proof  of  its  execution,  and  a  certifi- 
cate signed  by  the  Judge  and  by  the  clerk  of  the  probate  court  in  Ohio 
that  these  were  copies  of  the  will  and  affidavits  and  order  and  proceedings 
taken  from  the  originals  in  that  court;  but  there  was  no  copy  of  the 

1  With  this  case  were  submitted  at  the  same  time,  and  on  the  same  briefs, 
No.  1212,  Lewis  v.  Phillips;  No.  1213,  Lewis  v.  Johnson;  No.  1214,  Lewis 
V.  Dirks;  No.  1215,  Lewis  v.  Dye;  No.  1216,  Lewis  v.  Boner;  and  No. 
1217,  Lewis  v.  Boner,  all  brought  up  by  writs  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  Illinois.  The  opinion  of 
tlie  court  is  entitled  in  all  the  cases. 
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order  and  of  the  proceedings  admitting  the  will  to  probate.  The  widow 
died  in  1888,  not  haying  married  again,  and  leaving  no  issae.  Up  to  tliat 
time  no  one  of  the  several  purchasers,  nor  any  one  claiming  under  them 
had  actual  notice  that  B.  L.  had  been  seized  of  these  lands  through  a 
patent  from  the  United  States,  or  of  his  will,  or  of  its  provisions,  non 
any  constructive  notice  thereof  other  than  is  to  be  implied  from  the  pub- 
lic records  of  the  United  States  and  of  the  county.  On  the  death  of  the 
widow  the  direct  descendants  of  the  brothers  of  R.  L.,  being  his  only 
heirs  at  law,  brought  these  actions  of  ejectment  against  the  several  per- 
sons occupying  and  cMming  title  to  said  several  tracts  of  land,  to  recover 
possession  of  the  same,  maintaining  that  the  tenancy  of  the  widow  and 
of  all  claiming  under  her  was  a  life  estate  for  the  term'  of  her  life,  and 
that  the  statute  of  limitations  did  not  begin  to  run  against  the  remainder- 
men until  the>  expiration  of  the  life  estate.    Held, 

(1)  That  the  sherifiTs  deed  for  the  land  sold  for  taxes,  being  regular  on 
its  face,  and  purporting  to  convey  the  title  to  the  land  described 
in  it,  was  sufficient  color  of  title  to  meet  the  requirements  of  the 
statute  of  limitations  of  the  State  of  Illinois,  without  proof  of  a 
judgment  for  the  taxes ; 
2)  That  the  book  of  land-entries  in  the  county  clerk's  office  furnished 
by  the  auditor  to  the  county  clerk  for  the  purposes  of  taxation 
was  not  constructive  notice  of  the  issue  of  the  patent  for  the  pub- 
lic lands  to  R.  L. ; 
(B)  That  the  will  of  R.  L.  was  not  authenticated  and  certified  by  the 
officers  of  the  probate  court  in  Ohio  in  a  manner  to  entitle  it  to 
record  under  the  statutes  of  Illinois,  and  that  the  record  of  it 
there,  without  proper  proof  of  its  probate  in  Ohio,  was  not  con- 
structive notice  of  it  and  of  its  contents ; 
(*)  That  the  recital  in  the  deed  from  J.  N.  L.  to  M.  in  1853  was  at  most 
notice  of  the  facts  recited  in  it  to  the  grantee  and  those  claiming 
under  him ; 
W  That,  by  the  law  of  Illinois,  the  actual  possession  of  the  several  de- 
fendants, for  more  than  seven  successive  years  prior  to  the  com- 
mencement of  these  actions,  of  the  lands  in  controversy,  under 
claim  and  color  of  title  made  in  good  faith,  that  is,  under  deeds 
[Purporting  to  convey  the  title  to  them  in  fee,  and  the  payment  of 
all  taxes  legally  assessed  on  them,  without  notice,  actual  or  con- 
structive, during  that  period,  of  any  title  to  or  interest  in  the 
lands  upon  the  part  of  others  that  was  inconsistent  with  an  abso- 
lute fee  in  their  immediate  grantors,  and  In  those  under  whom 
such  grantors  claimed,  entitled  them  to  be  adjudged  the  legal 
owners  of  such  lands  according  to  their  respective  paper  titles, 
even  as  against  those,  if  any,  who  may  have  been  entitled  by  the 
will  of  R.  L.  to  take  the  fee  after  the  death  of  his  widow  without 
heirs  of  her  body. 
(6)  That,  in  view  of  the  foregoing,  it  was  unnecessary  to  pass  upon  the 
nature  of  the  estate  devised  to  J.  N.  L. 
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Ejectment.    The  court  stated  the  case  as  follows : 

These  actions  of  ejectment  were  brought  in  the  year  1889. 
The  lands  in  controversy  are  parts  of  a  larger  tract  of  sixteen 
hundred  acres  inWoodford  County,  Illinois,  entered  by  Eomeo 
Lewis,  in  the  year  1838  at  the  Land  OflBce  in  Springfield,  in 
that  State,  and  of  which  he  was  seized  in  fee,  by  a  patent 
from  the  United  States,  at  the  date  of  his  will,  January  8, 
1842,  as  well  as  when  he  died,  at  his  residence  in  Oxford,  But- 
ler County,  Ohio,  on  the  24th  day  of  June,  1843. 

The  parties,  in  writing,  waived  a  jury,  and  the  cases  were 
severally  tried  by  the  court,  which  made  a  special  finding  of 
facts  on  which  judgment  was  rendered  for  the  respective  de- 
fendants. Each  action  was  held  to  be  barred  by  the  statute 
of  limitations  of  Illinois  protecting  the  actual  possession,  con- 
tinued for  seven  successive  years,  of  land  or  tenements,  under 
claim  and  color  of  title  made  in  good  faith,  and  accompanied 
by  the  payment,  during  that  period,  of  all  taxes  legally  assessed 
on  them.  The  principal  contention  of  the  plaintiffs  in  error, 
who  were  the  plaintiflfs  below,  upon  this  point,  is,  that  limita- 
tion did  not  commence  to  run  against  them  until  shortly  be- 
fore these  actions  were  instituted,  and,  consequently,  the  stat-. 
ute  has  no  application. 

T -"^ll,  Lewis  V.  Barnhart^  the  facts  upon  which  the 

ivas  based  were,  substantially,  as  follows  : 
^ill,  which  was  admitted  to  probate  and  recorded  in 
of  his  residence  in  Ohio,  the  testator  directed  his 
lands  in  the  Territory  of  Florida,  and  in  the  States 
LS  and  Mississippi,  to  be  sold,  and  the  proceeds,  to- 
1  moneys  that  might  be  derived  from  other  sources, 
the  payment  of  his  just  debts.  After  making  cer- 
;ts  of  money  to  his  mother,  nieces,  and  others,  the 
is :  "  I  further  give  and  devise  to  my  dearly  beloved 
N.  Lewis,  and  to  the  heirs  of  her  body,  my  houses 
the  town  of  Oxford,  Butler  County,  Ohio,  and  all 
of  my  lands  in  the  States  of  Indiana  and  Illinois, 
rest,  residue,  and  remainder  of  my  personal  estate, 
chattels  of  every  kind  and  description  whatsoever 
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to  be  equally  divided  between  them,  to  share  and  share  alike. 
And  lastly,  I  hereby  appoint  my  said  beloved  wife,  Jane  N. 
Lewis,  sole  executrix  of  this  my  last  will  and  testament,  hereby 
revoking  all  my  former  wills  by  me  made.  And  I  do  hereby 
ratify  and  confirm  this  and  no  other  to  be  my  last  will  and 
testament." 

The  testator  left  no  issue  surviving  him.  Three  children 
died  prior  to  the  date  of  the  will.  The  fourth,  bom  April  15, 
1843,  lived  only  a  few  days.  He  had  no  sisters.  But  he  had 
four  brothers,  three  of  whom  died  before  he  did,  while  the 
fourth  survived  him.  His  wife  was  only  thirty-four  years  old 
at  the  date  of  the  will.  She  remained  a  widow,  and  died  in 
July^  1888,  aged  eighty  years,  leaving  no  issue. 

The  plaintiffs  are  the  direct  descendants  of  the  testator's 
brothers,  and  his  only  heirs  at  law. 

The  widow  qualified,  in  the  proper  court  of  Ohio,  as  execu- 
trix, and,  in  open  court,  September  25,  1843,  elected  to  take 
under  the  will. 

The  lands  in  controversy  were  assessed  for  taxation  in 
Woodford  County  for  the  years  1844  and  1846  in  the  name  of 
Borneo  Lewis  as  patentee  and  owner.  They  were  then  "wild 
lands,"  uncultivated,  of  little  value,  and  in  a  new  and  sparsely 
aettlod  country.  On  the  13th  of  October,  1846,  they  were  sold 
lor  the  taxes  of  1845,  Guernsey  Y.  Eoots,  the  hasband  of  a 
Bister  of  Jane  N.  Lewis,  becoming  the  purchaser.  He  knew, 
at  the  time,  of  the  existence  and  probate  of  the  will  of  Romeo 
I^wis,  as  well  as  of  the  appointment  of  Jane  N.  Lewis  as 
executrix,  and  of  her  election  to  take  under  the  will.  But  the 
relationship  of  Eoots  to  Mrs.  Lewis  was  not  known  to  the 
defendants  or  to  any  one  under  whom  they  claim. 

The  records  of  the  Circuit  Court  and  recorder's  office  in 
Woodford  County  as  they  existed  at  the  time  of  the  trial,  did 
not  show  any  judgment  entered  against  the  lands  for  the  taxes 
of  1845.  Nevertheless,  the  sheriff,  by  deed  of  May  16,  1849, 
conveyed  them  to  Jane  N.  Lewis,  as  assignee  of  Eoots's  cer- 
tificate of  purchase,  the  deed  reciting  that,  "at  the  September 
tenn,  1846,  of  the  Circuit  Court  of  Woodford  County,  a  judg- 
ment was  obtained  in  favor  of  the  State"  for  the  taxes,  inter- 
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est  and  costs  assessed  upon  the  lands  for  the  year  1845,  and 
that  the  sheriff,  on  the  13th  of  October,  1846,  by  virtue  of  a 
precipe  issued  September  20,  1846,  exposed  them  for  sale,  in 
conformity  with  the  requirements  of  the  statute,  "for  the 
satisfaction  of  the  judgment  so  rendered  as  aforesaid."  This 
deed  was  duly  acknowledged  and  recorded  on  the  day  it  bears 
date. 

By  power  of  attorney  given  May  7,  1856,  and  duly  recorded 
July  24,  1856,  Harry  Lewis,  of  Ohio,  the  surviving  brother  of 
the  testator,  was  constituted  by  Mrs.  Lewis  her  attorney  to 
sell  and  convey  in  fee  simple,  by  deed  of  general  warranty, 
these  and  other  lands  in  Woodford  County,  Illinois.  In  virtue 
of  this  power  of  attorney,  Lewis  executed  to  '  Absalum 
Doherty  a  bond,  dated  June  21,  1856,  for  a  conveyance  by 
deed  of  general  warranty,  the  consideration  recited  being 
$5600,  for  which  Doherty  gave  his  note.  This  bond  was  re- 
corded July  7,  1856.  In  that  year  Doherty  went  into  posses- 
sion and  improved  the  lands,  claiming  them  under  the  above 
contract  and  bond.  Within  two  years  after  taking  possession 
he  enclosed  them  with  fences,  built  two  houses  upon  them, 
and  put  a  large  part  of  them  in  cultivation. 

On  the  15th  day  of  August,  1866,  what  purports  to  be  a 
copy  of  the  will  of  Romeo  Lewis  was  recorded  in  one  of  the 
books  containing  the  record  of  deeds  in  the  recorder's  office 
of  Woodford  County. 

Mrs.  Lewis,  in  execution  of  the  contract  with  Doherty,  made 
to  him,  August  31, 1866,  a  warranty  deed.  He  resided  upon 
the  lands  continuously,  until  his  death  on  the  15th  of  Septem- 
ber, 1876.  He  left  a  widow  and  a  son  as  his  sole  heir,  who 
remained  in  possession  until  the  4th  day  of  February,  1881, 
when  they  united  in  a  conveyance  to  Lawrence  Gasner.  The 
latter  held  possession  under  that  conveyance  until  November 
1, 1881,  when  he  conveyed  by  warranty  deed  to  the  defendant 
Gish,  who  has  continued  in  possession  under  that  deed.  The 
defendant  Barnhart  is  only  a  tenant  of  Gish. 

In  1858  Doherty  paid  the  taxes  on  the  lands  for  the  year 
1857,  and  he  and  those  claiming  under  him  paid  all  the  taxes 
assessed  against  them  up  to  the  commencement  of  this  action. 
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It  was  stipulated  between  the  parties,  and  the  court  found, 
that  neither  the  defendant  Gish,  nor  his  grantor,  nor  any  one 
under  whom  he  claims,  (except  Jane  N.  Lewis,)  had,  prior  to 
September  1, 1889,  any  notice  that  Romeo  Lewis  was  seized  of 
these  lands,  at  the  time  of  his  death,  by  patent  from  the  United 
States,  other  than  such  as  may  have  been  conveyed,  construc- 
tively, at  the  date  of  the  above  bond  and  deeds,  by  the  Book  of 
Land  Entries  in  the  office  of  the  county  clerk  of  Woodford 
County,  Illinois,  furnished  by  the  auditor  to  the  county  clerk 
for  purposes  of  taxation ;  or  by  the  fact  that  the  lands  were 
ass^sed  for  taxation  in  1845  in  the  name  of  Romeo  Lewis, 
and  were  sold  for  the  nonpayment  of  taxes  in  1846 ;  or  by  the 
record  of  a  deed  from  Jane  N.  Lewis  to  John  G.  Mohr,  dated 
February  8, 1853,  and  recorded  in  that  county,  which  described 
the  land  thereby  conveyed  (what  particular  lands  the  record 
does  not  show)  as  '^  said  tract  of  land  having  been  held  by 
Romeo  Lewis,  the  deceased  husband  of  the  grantor,  and  to 
her  devised  in  the  last  will  and  testament  of  said  Romeo 
Lewis."  Nor  did  the  defendant,  or  any  of  the  persons  through 
whom  he  claims  title,  (except  Jane  N.  Lewis,)  have  any  knowl- 
edge whatever  of  the  existence  or  probate  of  the  will  of 
Romeo  Lewis  prior  to  the  time  when  what  purported  to  be  a 
copy  of  it  was  recorded,  as  above  stated,  in  Woodford  County, 
unless  notice  was  to  be  imputed  to  them  by  the  record  of 
the  above  deed  from  Jane  N.  Lewis  to  Mohr,  or  by  the  record 
and  probate  of  the  will  in  1843  in  Butler  County,  Ohio. 

It  was  further  stipulated  and  found  that  ^Hhe  defendants 
have  a*  complete  chain  of  title,  properly  recorded  at  the  date 
of  said  deeds  or  bonds  for  deeds,  to  the  lands  described  in  the 
declaration  in  this  case,  under  deeds  with  full  covenants  of 
warranty,  from  Jane  Lewis  to  themselves,  which  deeds  were 
also  properly  recorded  at  the  dates  of  the  execution  thereof, 
and  that  said  lands  have  been  actually  occupied  and  resided 
upon  by  the  defendants  and  their  grantors  from  the  date  of 
the  purchase  thereof,  as  shown  by  said  deeds  from  Jane  K 
I^wis,  and  that  they  have  sevemlly  paid  all  taxes  assessed 
on  said  lands  from  the  date  of  said  deeds  to  the  present 
time." 
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The  other  cases  named  in  the  beginning  of  this  opinion 
depend  upon  facts  similar  to  those  above  set  forth.  The  de- 
fendants, in  each  case,  hold  under  bonds  and  deeds,  or  under 
deeds  only,  from  Jane  N.  Lewis,  which  were  duly  recorded, 
and,  prior  to  the  commencement  of  these  actions,  they  had 
been  in  actual  possession,  paying  all  taxes  assessed  on  the  lands 
occupied  by  them,  respectively,  for  periods  ranging  from 
twenty-nine  to  thirty-three  years. 

Mr,  Sabin  D.  Puterhaughj  Mr,  Thomas  MiUikin,  Mr. 
Palmer  W,  Smith  and  3fr,  Leslie  D.  Puterbaugh^  for  plain- 
tiffs in  error,  submitted  on  their  brief.  Touching  the  Illinois 
statutes  of  limitations,  the  only  point  considered  in  the  opinion 
of  this  court,  they  said : 

The  defendants  in  error  claim  under  the  statute  of  limita- 
tions :  Firsts  —  Under  section  1,  adverse  title  and  possession, 
without  notice,  for  over  twenty  years ;  Seco7id,  —  Under  sec- 
tion 6,  claim  and  color  of  title,  made  in  good  faith,  actual  pos- 
session and  payment  of  taxes  for  the  period  of  seven  years. 

The  plaintiffs  in  error  claim  that  the  statute  of  limitations 
cannot  run  as  against  them  during  the  lifetime  of  Mrs.  Lewis, 
because  during  that  period  they  had  no  right  of  entry  or  action. 

No  disseisin  of  the  tenant  of  a  particular  estate  and  occupa- 
tion under  it,  however  long  continued,  will  affect  the  right  of 
the  reversioner.  And  the  doctrine  may  be  laid  down  as  uni- 
versal, that  no  possession  can  be  held  to  be  adverse  as  to  one 
who  has  no  right  of  entry  and  possession  during  its  continu- 
ance. Deryer  v.  Schaeffer^  55  N.  Y.  446.  The  latter  may 
enter  whenever  the  particular  estate  shall  determine  by  its 
limitation.  Miller  v.  Ewing^  6  Cush.  34 ;  Jackson  v.  Schoon- 
maker^  4  Johns.  390;  Salmoiis  v.  Davis^  29  Missouri,  176. 
The  statute  does  not  run  against  a  reversioner  till  the  death 
of  the  tenant  for  life,  when  the  latter  has  conveyed  the  estate 
in  fee,  Qernet  v.  Lyrm^  31  Penn.  St.  94  ;  Melvin  v.  Merrimack 
Locks  and  Canals,  16  Pick.  137 ;  S,  C,  17  Pick.  255 ;  Pay- 
inond  V.  Holden^  2  Cush.  269.  And  where  a  husband  and 
wife  were  disseized,  and  the  disseisor  held  adverse  possession 
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for  the  period  of  limitation,  which  possession  would  bar  the 
right  of  the  husband,  if  living,  at  his  death,  she,  or  her  repre- 
sentatives might  claim  the  land.  Gregg  v.  Te8sa7i,  1  Black, 
150. 

If  the  possession  was  taken  under  a  title  not  originally  hos- 
tile to  the  true  owner  it  will  be  intended  that  his  possession 
was  not  adverse.  Jackson  v.  Thomas ^  16  Johns.  293;  Smith 
V.  Burtis^  9  Johns.  174;  Jackson  v.  Johnson^  6  Co  wen,  74; 
S,  C.  15  Am.  Dec.  433.  And  the  purchaser  of  an  estate  for 
life  holds  in  subordination  to  the  reversioner ;  and  an  adverse 
possession  against  the  reversioner  cannot  be  predicated  on  it. 
Jackson  v.  Graham^  3  Caines,  188  ;  Jackson  v.  Town^  4  Co  wen, 
599 ;  S.  C.  15  Am.  Dec.  405 ;  Jackson  v.  Parker^  9  Cowen,  73. 
And  this  is  the  law  although  he  supposed  his  deed  gave  him 
the  fee.  Learned  v.  TaUmadye^  26  Barb.  443 ;  Barrett  v. 
Stradl^  73  Wisconsin,  385.  The  statute  of  limitations  does 
not  run  against  reversioners.    Angel  on  Limitations,  Sec.  370. 

The  possession  of  a  tenant  for  life  is  never  deemed  to  be 
adverse  to  his  reversioner.  Grout  v.  Tovmsend^  2  Hill,  554 ; 
Ausfm  V.  Stevens^  24  Maine,  520 ;  Vamey  v.  Stevens^  22 
Maine,  331.  Nor  if  he  be  disseized  are  the  rights  of  the  rever- 
sioner thereby  affected  ;  and  he  may  enter  or  sue  in  an  action 
to  recover  possession  within  twenty  years  after  the  death  of 
the  tenant  for  life,  without  regard  to  the  lapse  of  time  during 
which  the  disseisor  may  have  held  the  premises.  Jackson  v. 
Mancius^  2  Wend.  357 ;  McCorry  v.  King^  3  Humph.  (Tenn.) 
267 ;  S,  C.  39  Am.  Dec.  165 ;  Jackson  v.  Schoonrnaker,  4  Johns. 
390 ;  Foster  v.  Ma/rshaU^  2  Foster,  491 ;  Guion  v.  Anderson, 
8  Humph.  (Tenn.)  325.  And  if  one  who  enters  upon  land 
under  an  agreement  with  a  tenant  for  life  continues  to  hold 
possession  after  her  death  he  becomes  as  to  the  reversioner  a 
mere  trespasser.     Williams  v.  Gaston,  1  Strobhart,  130. 

It  has  been  further  held  that  if  the  tenant  for  life  do  any 
act  with  the  property  which  works  a  forfeiture  of  the  same  it 
only  affects  his  interest,  but  not  that  of  the  reversioner. 
Archer  v.  Jones,  26  Mississippi,  583,  589.  So  if  the  tenant 
does  an  act  by  which  he  incurs  a  forfeiture  of  the  estate  the 
wversioner  is  not  bound  to  treat  the  estate  as  merged  in  his 
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own  and  enter  immediately;  be  may  have  his  action  after 
the  death  of  the  tenant  for  life  without  being  affected  by 
the  previous  possession.  Kor  can  a  tenant  for  life  who  creates 
an  estate  by  grant  or  otherwise  defeat  his  grant  by  surrender 
to  his  landlord  or  reversioner.  Moore  v.  Luce^  29  Penn.  St 
263;  S.  a  72  Am.  Dec.  629. 

It  is  no  matter  how  many  estates  are  carved  out  of  the 
owner's  entire  estate,  a  reversion  will  be  left,  provided  these  do 
not  amount  in  quantity  to  his  original  estate.  Thus  the  owner 
of  a  fee  may  grant  twenty  or  more  successive  life  estates  and 
still  retain  his  fee  simple  of  the  land,  though  his  right  of  posses- 
sion will  be  suspended  till  these  life  estates  shall  have  been 
exhausted. 

It  was  upon  this  principle  that,  after  the  statute  de  donisj 
there  was  always  held  to  be  a  reversion  in  the  grantor  of  an 
estate  tail,  upon  the  idea  that  the  succession  of  life  estates 
which  the  successive  tenants  in  tail  were  to  enjoy,  might  at 
some  time  cease,  and  no  one  have  a  right  to  claim  the  estate 
under  the  original  limitation. 

It  is  settled  law  in  Illinois  that  the  statute  of  limitations 
may  run,  and  the  bar  become  complete  against  an  estate  for 
life  or  for  a  term  of  years ;  but  that  in  such  cases  when  the  ~t 
particular  estate  is  spent,  the  bar  falls  with  that  estate,  and 
the  right  of  entry  then  accrues  to  the  remainder-man  or 
reversioner,  and  then,  and  not  till  then,  the  statute  begins  to 
run  against  him,  and  he  must  have  the  same  period  within 
which  to  assert  his  title,  as  was  had  by  the  owner  of  the  partic- 
ular estate.  Higgins  v.  Crosby ^  40  Illinois,  260;  Steele  v.  OeJr 
leUy^  41  Illinois,  39;  Dtigan  v.  FoUetty  100  Illinois,  581 ;  Whit- 
ing V.  NichoU,  46  Illinois,  230;  S,  C.  92  Am.  Dec.  248 ;  Bohn 
V.  Harris,  130  Illinois,  525 ;  MetOer  v.  MiUer,  129  Illinois,  630. 

The  statute  would  work  great  injustice  if  it  were  held  to 
affect  the  rights  of  reversioners  or  remainder-men  during  the 
continuance  of  the  particular  estate  or  the  estate  for  life.  To 
so  hold  would  in  effect  deprive  the  reversioner  or  remainder- 
man of  his  rights  without  ever  having  a  day  in  court.  And 
if  the  statute  of  Illinois  relating  to  limitations  should  bear 
this  construction  it  would  be  transcending  the  power  of  the 
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legislature,  and  as  to  such  reversioner  or  remainder-man  would 
be  unconstitutional  and  void. 

The  plaintiffs  in  error  are  guilty  of  no  laches.  They  do  not 
claim  under  the  will  of  Romeo  Lewis,  but  by  descent  as  his 
heirs  at  law.  Until  Mrs.  Lewis's  death  in  1888  without  heirs 
of  her  body,  it  was  not  known  and  could  not  be  known  that 
the  plaintiffs  would  have  an  interest  in  the  property.  As 
they  do  not  claim  under  the  will  and  had  no  vested  interest 
until  the  death  of  Mrs.  Lewis  without  issue,  no  duty  devolved 
upon  them  to  record  the  will  in  Woodford  County  or  else- 
where, or  to  give  notice  to  the  defendants  of  their  contingent 
expectations  or  to  do  any  act  to  protect  the  land. 

Until  the  rights  of  the  plaintiJBfs  vested,  they  had  no  power 
to  appear  in  court  to  defend  or  protect  the  title,  to  make  an 
entry  or  assert  any  rights  with  respect  to  the  property,  or  to 
in  any  way  stop  the  running  of  the  statute  of  limitations. 
MetOer  v.  MUler,  129  Illinois,  630,  642. 

We  submit  that  up  to  the  time  of  Mrs.  Lewis's  death,  in  1888, 
the  estate  of  the  heirs  at  law  of  Eomeo  Lewis,  deceased,  was 
sunply  a  possibility  of  reversion.  See  the  distinction  drawn  in 
Eeath  V.  Bcmnore^  50  N.  T.  302 ;  NicoU  v.  Erie  BaUroad^ 
2  Keman,  121.  In  4th  Kent,  370,  it  is  said  that  the  ^ntor 
of  an  estate  upon  condition  has  only  a  possibility  of  reverter, 
and  no  reversion ;  and  in  the  note  to  page  11,  he  says :  There 
fc  only  the  possibility  of  a  reverter  left  in  the  grantor,  and  not 
an  actual  estate.  See  Ma/rim,  v.  Strachcm^  5  T.  K.  107  n.  For 
examples  illustrating  the  distinctions  between  a  naked  possi- 
bility and  a  possibility  coupled  with  interest,  see  Jackson  v. 
WaldT<m,  13  Wend.  178. 

Borneo  Lewis  devised  his  entire  estate  in  fee  tail  to  his  wife, 
and  until  her  death  the  heirs  of  the  testator  had  simply  a  pos- 
sibility of  reverter  but  no  vested  estate.  This  being  conceded, 
they  had  no  more  right  to  interpose  by  injunction  or  the 
appointment  of  a  receiver  than  a  son  has  with  reference  to  his 
father's  estate  during  the  life  of  the  father. 

We  further  submit  that  Mrs.  Lewis,  at  the  dates  of  the  bonds 
for  deeds  and  conveyances  from  her  under  which  the  defend- 
ants respectively  claim  title,  was  clothed  with  no  color  of 
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title  in  fee  by  her  tax  deed  of  1849.  Before  she  could  be 
held  and  adjudged  to  be  the  legal  owner  of  the  lands  under 
section  6  of  the  limitation  laws  it  must  appear  that  she  was  in 
the  actual  possession  under  claim  and  color  of  title,  made  in 
good  faith;  that  she  continued  in  such  possession  for  the 
period  of  seven  years,  and  during  said  time  paid  all  taxes  on 
such  lands.  She  had  a  bare  tax  deed,  without  any  judgment 
to  support  it.  Her  pretended  color  of  title  was  not  made  in 
good  faith,  but  was  fraudulently  procured  to  defeat  the  heirs 
of  her  deceased  husband,  who  in  the  future  might  possibly 
become  reversioners.  It  is  not  shown  or  admitted  that  she 
ever  paid  any  taxes  except  in  1846,  and  then  only  by  purchas- 
ing at  the  tax  sale.  The  lands  being  wild  and  uncultivated, 
she  was  never  in  the  actual  possession.  Every  element 
required  to  entitle  her  to  be  held  and  adjudged  to  be  the  legal 
owner  of  the  lands  is  wanting  in  order  to  clothe  her  with 
color  of  title  made  in  good  faith. 

The  records  of  Woodford  County  were  notice  to  the  defend- 
ants that  there  was  no  judgment  against  the  lands  for  taxes; 
and  they  were  bound  to  know  that  the  tax  deed  was  void  for 
want  of  a  judgment  to  support  it.  The  lands  being  vacant, 
wild  and  uncultivated,  with  no  person  in  the  actual  possession, 
the  statute  of  limitations  could  not  have  run  during  the 
period  of  seven  years  prior  to  the  purchases  from  Mrs.  Lewis, 
and  she  was  not  clothed  with  color  of  title  in  fee  by  the  tax 
deed  of  1849. 

The  color  of  title  under  which  the  defendants  claim  is  the 
conveyances  from  Mrs.  Lewis,  and  these  would  be  sufficient 
if  the  plaintiffs  had  been  in  a  position  where  they  could  have 
asserted  title ;  but  the  defendants  could  acquire  no  color  of 
title  or  other  rights  during  Mrs.  Lewis's  lifetime  to  the  preju- 
dice of  the  plaintiffs  as  reversioners  in  expectancy. 

The  plaintiffs  offered  the  will  in  evidence  for  the  sole  and 
limited  purpose  of  showing  that  Mrs.  Lewis  had  a  life  estate, 
and,  therefore,  could  take  nothing  by  her  tax  deed,  and  that 
limitation  did  not  run  against  them.  They  also  showed  that 
the  persons  who  under  the  will  were  to  take  the  remainder 
were  not  in  existence,  and  that,  therefore,  for  want  of  such 
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persons  the  estate  at  the  death  of  Mrs.  Lewis,  in  1888,  went 
to  the  plaintiffs  by  way  of  reversion. 

The  defendants,  by  acquiring  title  from  Mrs.  Lewis,  obtained 
no  greater  interest  than  she  possessed.  They  stand  in  her 
shoes ;  and  neither  they  nor  Mrs.  Lewis  could  commit  any  act, 
or  omit  to  perform  any  duty  which  would  defeat  the  estate  of 
remainder  or  reversion. 

The  defendants  introduced  the  tax  deed  of  Mrs.  Lewis  sim- 
ply as  a  claim  or  color  of  title,  in  order  to  furnish  a  basis  for 
occupancy,  payment  of  taxes  and  thereby  a  title  under  the 
statute  of  limitations.  This  being  the  case,  they  would  be  re- 
quired to  show  that  the  color  of  title  is  an  honest  one ;  and  in 
addition  thereto  that  it  was  in  fact  something  more  than  the 
life  estate  of  Mrs.  Lewis,  If  she  had  only  a  life  estate  how  could 
she  convey  to  the  defendants  a  greater  estate  ?  And  the  fact 
that  she  attempted  to  convey  a  greater  estate  by  giving  a  war- 
ranty deed  purporting  to  convey  the  fee  does  not  in  any 
manner  affect  the  remainder-men  or  reversioners.  This  is  ex- 
pressly held  in  Barrett  v.  St/radl^  73  Wisconsin,  385,  and  cited 
and  approved  in  MetUer  v.  Miller^  129  Illinois,  630. 

The  fact  that  the  defendants  and  those  under  whom  they 
claim  may  have  believed  that  they  were  acquiring  a  good  title 
is  wholly  immaterial.  The  plaintiffs  in  error,  whose  hands 
were  tied,  being  unable  to  assert  title  during  the  life  of  Mrs. 
Lewis,  are  not  responsible  for  or  to  be  prejudiced  by  the  mis- 
takes or  neglects  of  the  life  tenant  or  those  claiming  under  her. 
Daring  the  existence  of  the  life  estate  Mrs.  Lewis  and  her 
grantees  had  a  right  to  use  the  lands  as  they  saw  fit,  and  in 
doing  so  they  in  no  manner  interfered  with  or  affected  the 
rights  of  the  plaintiffs  in  error,  whose  contingent  interests 
could  not  become  vested  until  the  expiration  of  the  life  estate 
at  the  decease  of  Mrs.  Lewis  without  issue  of  her  body. 

The  possession  of  Mrs.  Lewis,  or  of  the  defendants  in  error, 
her  grantees,  was  never  during  her  life  hostile,  but  was  ex- 
actly in  accordance  with  the  testator's  will. 

The  defendants  in  error  knew  that  the  United  States  were 
the  source  of  the  title,  and  that  a  patent  had  issued  to  some 
one.    They  knew  there  was  an  outstanding  title  in  some  one, 
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and  it  was  their  duty  to  ascertain  the  name  of  the  patentee,  or 
the  holder  of  the  outstanding  title.  They  knew  that  the 
records  disclosed  these  facts.  They  knew  that  Jane  N.  Lewis 
did  not  derive  title  from  the  government,  and  they  were  put 
upon  inquiry  as  to  the  source  of  her  title.  It  would  be  absurd 
to  claim  that  they  did  not  know  that  Eomeo  Lewis  was  the 
patentee,  and  that  Mrs.  Lewis  claimed  under  him. 

Mr.  Robert  E.  WiUiama,  Mr.  W.  G.  RandaU,  Mr.  W.  S. 
Gibson  and  Mr.  C.  L.  Capen  for  defendants  in  error  sub- 
mitted on  their  brief. 

Mb.  Justice  Hablan,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

By  the  statutes  of  Illinois  in  force  when  the  will  of  Bomeo 
Lewis  was  made  and  took  effect,  it  was  provided  that  "in  cases 
where,  by  the  common  law,  any  person  or  persons  might 
hereafter  become  seized  in  fee  tail  of  any  lands,  tenements,  or 
hereditaments,  by  virtue  of  any  devise,  gift,  grant,  or  other 
conveyance,  hereafter  to  be  made,  or  by  any  other  means  what- 
soever, such  person  or  persons,  instead  of  being  or  becoming 
seized  thereof  in  fee  tail,  shall  be  deemed  and  adjudged  to  be 
and  become  seized  thereof,  for  his  or  her  natural  life  only,  and 
the  remainder  shall  pass  in  fee  simple  absolute,  to  the  person 
or  persons  to  whom  the  estate  tail  would,  on  the  death  of  the 
first  grantee,  devisee  or  donee  in  tail,  first  pass,  according  to 
the  course  of  the  common  law,  by  virtue  of  such  devise,  grant 
or  conveyance."  Act  of  January  31, 1827,  Eev.  Laws  HI.  1833, 
§  6,  pp.  127, 131 ;  Eev.  Stats.  1845,  c.  24,  §  6  ;  Eev.  Stats.  1874, 
c.  30,  §  6.  The  court  below  held  (43  Fed.  Rep.  854)  that  Mrs. 
Lewis,  under  the  will  of  her  husband,  would  have  taken,  at 
common  law,  only  an  estate  in  fee  tail,  that  is,  an  estate  "con- 
fined in  its  descent  to  the  posterity  of  some  individual  so  as  to 
cease  upon  failure  of  such  posterity"  —  citing  Burton  on  Real 
Property,  4.  After  observing,  in  the  words  of  the  same  author, 
that  upon  a  devise  to  a  person  and  his  issue  or  children  the 
construction  varies  according  to  the  circumstances,  and  that, 
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if  the  party  have  issue  or  children  at  the  time  when  the  devise 
is  made,  they  will  take  estates  for  their  lives  jointly  with  their 
parent,  bat  if  he  had  no  issue  at  that  time  he  takes  an  estate 
tail,  the  court  said  that  under  the  above  statute  Mrs.  Lewis 
took  only  an  estate'  for  her  natural  life,  and  at  her  death,  in 
default  of  heirs  of  her  body,  the  heirs  at  law  of  the  testator 
took  the  estate  in  fee.  But,  in  view  of  the  admitted  facts,  it 
was  held  that  the  defendants  were  protected  by  the  statute  of 
Illinois,  prescribing  the  periods  within  which  actions  for  the 
recovery  of  lands  may  be  brought. 

Much  of  the  elaborate  argument  submitted  by  counsel  is 
devoted  to  an  inquiry  as  to  the  nature  of  the  estate  that  Mrs. 
lewis  took  under  the  will  of  her  husband ;  the  plaintiffs  insist- 
ing that  the  court  below  correctly  interpreted  the  will  of  the 
testator  in  connection  with  the  statute.  The  defendants  insist 
that  the  devise  to  Mrs.  Lewis  and  to  the  heirs  of  her  body  was 
intended  to  be  a  devise  to  her  and  to  the  children  of  herself 
and  the  testator  as  a  class  of  persons  to  take  at  the  death  of 
the  testator,  and  that  she  as  the  only  survivor  at  his  death, 
of  that  class,  took  the  whole  estate  absolutely.  The  defend- 
ants further  insist  that,  even  if  the  estate  did  not  wholly  vest 
at  the  death  of  the  testator  in  Mrs.  Lewis  as  the  survivor  of 
the  class  of  persons  who  were  the  declared  objects  of  his 
bounty,  the  fee  did  not  remain  in  abeyance  until  her  death, 
but  vested  at  his  death  in  those  who  were  then  his  heirs  at 
law,  although  such  estate  was  liable  to  be  divested  on  the 
birth  of  an  heir  to  the  body  of  the  life  tenant. 

These  questions  have  been  discussed  by  counsel  with  marked 
ability.  But  it  will  not  be  necessary  to  pass  upon  them,  if,  as 
is  contended,  these  actions,  under  any  construction  of  the  will, 
are  barred  by  the  statute  of  limitations  of  iUinois.  To  this 
question  of  limitation  we  will,  therefore,  direct  our  attention. 

The  statute  just  referred  to,  as  it  appears  in  the  Revision  of 
1845,  title  Conveyances,  provides:  "§8.  Every  person  in  the 
actual  possession  of  lands  or  tenements,  under  claim  and  color 
of  title  made  in  good  faith,  and  who  shall,  for  seven  successive 
years,  continue  in  such  possession,  and  shall,  also,  during  said 
time,  pay  all  taxes  legally  assessed  on  such  lands  or  tenements, 
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shall  be  held  and  adjudged  to  be  the  legal  owner  of  said  lands 
or  tenements,  to  the  extent  and  according  to  the  purport  of 
his  or  her  paper  title.  All  persons  holding  under  such  posses- 
sion, by  purchase,  devise  or  descent  before  said  seven  years  shall 
have  expired,  and  who  shall  continue  such  possession,  and 
continue  to  pay  the  taxes  as  aforesaid,  so  as  to  complete  the 
possession  and  payment  of  taxes  for  the  term  aforesaid,  shall 
be  entitled  to  the  benefits  of  this  section."  "§  10.  The  two 
preceding  sections  shall  not  extend  ...  to  lands  or  tene- 
ments when  there  shall  be  an  adverse  title  to  such  lands  or  tene- 
ments, and  the  holder  of  such  adverse  title  is  under  the  age  of 
twenty-one  years,  insane,  imprisoned,  feme  covert^  out  of  the 
limits  of  the  United  States,  and  in  the  employment  of  the 
United  States  or  of  this  State:  Provided^  Such  person  shall 
commence  an  action  to  recover  such  lands  or  tenements  so  pos- 
sessed as  aforesaid,  within  three  years  after  the  several  disabil- 
ities herein  enumerated  shall  cease  to  exist,  and  shall  prosecute 
such  action  to  judgment,  .  .  ."  These  provisions  first 
appeared  in  the  act  of  March  2,  1839,  entitled  "An  act  to 
quiet  possessions  and  confirm  titles  to  land,"  and  are  preserved 
in  the  act  of  April  4,  1872,  title  Limitations.  Purple's  Real 
Estate  Stat.  111.  p.  426 ;  Rev.  Stats.  1845,  p.  104,  c.  24,  §  8 ; 
Rev.  Stats.  1872,  p.  674,  c.  83,  §  6;  2  Starr  &  Curtis,  p.  1539. 
Considering  the  different  objects  of  sections  eight  and  nine, 
the  Supreme  Court  of  Illinois  in  Dunlap  v.  Dcmgherty^  20 
Illinois,  397, 403,  said :  "  By  the  eighth  section  the  person  must 
be  in  possession  under  claim  and  color,  and  may  pay  taxes, 
under  such  claim  and  color  of  title  for  the  required  period  of 
time ;  while  by  the  ninth  section  he  is  not  required  to  have 
possession,  nor  permitted  to  hold  or  pay  taxes  under  a  person 
having  color,  but  must  himself  have  the  color  of  title  and  pay 
the  taxes.  This  section  does  not  permit  a  person  claiming 
under  color  to  rely  upon  the  statute.  But  the  eighth  section,  by 
its  phraseology,  does  permit  the  person  claiming  under  the  color 
of  title  to  hold  the  possession  and  to  pay  the  taxes  for  his 
claim  and  possession,  and  the  color  of  title  when  united  make 
the  claim  and  color  of  title  and  the  possession  required  by  the 
statute.     .    .    .    Justice  would  require  more  protection  should 
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be  given  to  the  actual  occupant,  who  expends  his  money  and 
labor  in  improving  the  soil,  and  pays  the  taxes  for  the  required 
period,  than  to  the  person  who  only  pays  the  taxes,  without 
occupation,  for  the  same  length  of  time."  See  also  Cofidd  v. 
Furry,  19  Illinois,  183;  Barst  v.  Marshal^  20  Illinois,  227; 
Nmland  v.  Marshy  19  Illinois,  376. 

Under  the  stipulations  of  the  parties,  and  the  findings  of 
fact,  there  can  be  no  doubt  as  to  the  nature  of  the  possession 
of  the  respective  defendants.  It  was  an  actual,  continuous 
possession  under  bonds  and  conveyances,  promptly  recorded, 
accompanied  by  the  payment  of  all  taxes  assessed  on  the  lands 
during  the  period  of  such  possession.  If,  within  the  meaning 
of  the  statute,  such  possession  was  "under  claim  and  color  of 
title  made  in  good  faith,"  then  the  cases  before  us  come  within 
the  very  words  of  the  statute,  and  the  defendants,  respectively, 
are  entitled  to  be  adjudged  legal  owners  of  the  lands  according 
to  the  purport  of  their  respective  paper  titles,  unless,  as  con- 
tended, limitation  did  not  run  against  the  plaintiffs  until  after 
the  death  of  Mrs.  Lewis. 

That  the  defendants  have  been  m  actual  possession  for  the 
required  time,  under  claim  and  color  of  title  made  in  good 
faith,  is  clearly  established.  It  is  true  that  Mrs.  Lewis,  under 
whom  the  several  defendants  claim,  held  under  a  tax  deed, 
and  that  such  a  deed,  when  relied  on  as  evidence  of  para- 
mount title,  must  be  supported  by  a  valid  judgment  for  the 
taxes,  and  a  proper  precept  authorizing  the  sale.  Ilolbrook  v. 
Dickinsofij  46  Illinois,  285 ;  Ga^e  v.  Lighthurn^  93  Illinois,  248, 
252;  Pa/rdridge  v.  ViUage  of  Hyde  Park,  131  Illinois,  637, 
541 ;  Gage  v.  Bani,  141  U.  S.  344,  361.  And  it  is  also  true 
that  the  records  before  us  do  not  show  any  judgment  for  taxes 
against  these  lands,  followed  by  a  precept  authorizing  their 
sale,  and  only  show  a  sheriff's  deed  to  Mrs.  Lewis,  reciting  a 
judgment  and  precept.  But  a  sheriff's  deed  for  land  sold  for 
taxes,  regular  on  its  face,  and  made  to  one  who  was  under  no 
obligation  to  pay  the  taxes,  will,  as  between  the  grantee  and 
the  taxpayer,  constitute,  without  proof  of  a  judgment  for  the 
taxes,  such  color  of  title  as  will  meet  the  requirements  of  the 
statute  of  limitations.    It  has  been  long  settled  in  Illinois  that 
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any  deed  or  instrument  in  writing,  no  matter  on  what  founded, 
if  regular  on  its  face,  and  purporting  to  convey  the  title  to  land 
of  which  a  description  is  given,  is  sufficient  color  under  the 
limitation  act  of  1839,  although  it  might  be  ineffectual  to 
establish  paramount  title,  apart  from  possession  and  payment 
of  taxes  for  seven  successive  years.    Holloway  v.  Cla/rk^  27 
Illinois,  483,  486 ;  Dickenson  v.  Breeden^  30  Illinois,  279,  326 
McCagg  v.  Reacock^  34  Illinois,  476,  478 ;  Stuhhlefield  v.  Bor 
dera,  92  Illinois,  279,  284 ;  Brooks  v.  Bruyn^  35  Illinois,  392 
Fagan  v.  Rosier^  68  Illinois,  84,  87 ;  Hardin  v.  Oowoerneur. 
69  Illinois,  140,  143 ;  Lake  Shore  (&c.  Railway  v.  Pittslnirgh 
Fort  Wayne^  <&c.  Railway,  71  Illinois,  38 ;  Coleman  v.  Billings^ 
89  Illinois,  183,  190;  Stump/ y.  Osterhage,  111  Illinois,  82,  88 
Baldwin  v.  Ratcliff,  125  Illinois,  376,  384. 

In  cases  1211,  1212,  1213,  1214  and  1217,  respectively,  the 
purchaser  from  Mrs.  Lewis  went  into  possession  under  a  bond 
for  a  deed.  These  bonds  did  not  purport  to  convey  the  title, 
but  were  executory  agreements  entitling  the  purchaser  to  a 
deed.  If  it  be  said  that  possession  under  a  bond  for  a  deed,  or 
under  a  contract  for  the  purchase  of  land,  neither  purporting 
to  convey  the  title,  is  not  possession  "  under  claim  and  color 
of  title,"  within  the  meaning  of  the  statute.  Rigor  v.  Frye,  62 
Illinois,  507,  509 ;  Hardin  v.  Crate,  78  Illinois,  533,  536,  537 ; 
Rohhins  v.  Moore,  129  Illinois,  30,  46 ;  a  sufficient  answer  is 
that  each  bond  was  followed  by  a  deed  from  Mrs.  Lewis,  pur- 
porting to  convey  the  fee,  and  that  from  at  least  the  execu- 
tion of  the  latter  deed  the  purchaser  was  in  possession  under 
such  claim  and. color  of  title  as  the  statute  required.  And 
even  if  we  assume  that  the  deed  did  not  have  relation  back  to 
the  date  and  recording  of  the  bond,  so  as  to  give  the  grantee 
the  benefit  of  his  actual  possession  under  the  bond  —  though 
the  contrary  view  is  asserted  on  the  authority  of  Snapj>  v. 
Peirce,  24  Illinois,  156,  159 ;  Russell  v.  Mandell,  73  Illinois, 
136,  138;  Schneider  v.  Botsch,  90  Illinois,  577,  580  — and  that 
possession  under  the  sheriff's  deed  by  Mrs.  Lewis  was  not  ad- 
verse to  those,  if  any,  in  remainder,  and  excluding  therefore 
the  entire  period  during  which  she  held  the  apparent  legal  title 
which  that  deed  conveyed,  there  was  yet  more  than  seven 
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years'  actual  possession  by  the  defendants,  accompanied  by  the 
payment  of  taxes  under  subsequent  deeds  duly  recorded  and 
purporting  in  each  instance  to  convey  the  fee. 

It  results  that  these  actions  are  barred  by  the  statute,  unless 
it  be  held  not  only  that  plaintiffs  were  reversioners,  but  that 
limitation  could  not  run  against  them  during  the  life  of  Mrs. 
Lewis.  The  general  rule  in  Illinois,  as  elsewhere,  undoubtedly 
is  that  limitation  does  not  run  against  a  reversioner  or  re- 
mainder-man, pending  the  prior  estate,  because  during  that 
time  he  has  no  right  of  entry.  Having  no  right  of  entry,  he  is 
not  deemed  guilty  of  laches  in  failing  to  assert  his  rights  dur- 
ing the  existence  of  the  life  estate.  Higgins  v.  Crosby^  40  Illi- 
nois, 260,  262 ;  Dugan  v.  Follett,  100  Illinois,  581,  589 ;  Orth- 
wein  V.  TTiomas,  127  Illinois,  554,  569;  Mettler  v.  MiUer^  129 
Illinois,  630,  640 ;  Eohn  v.  Harris^  130  Illinois,  525,  581. 

But  the  case  of  Dugan  v.  Follett^  just  cited,  shows  that 
in  its  application  this  general  rule  is  not  without  exceptions  in 
Illinois.  In  that  case  it  appears  that  .by  a  decree  rendered  in 
a  suit  in  equity  brought  in  one  of  the  courts  of  Illinois,  an 
administrator  was  directed  to  invest  certain  moneys  then  in 
his  hands  in  real  estate,  (no  particular  lands  being  specified,) 
and  to  convey  the  same  to  the  plaintiff,  Mrs.  Jennings,  for  her 
life,  with  remainder  in  fee  to  the  named  heirs  of  her  late  hus- 
band. The  investment  was  made,  and  a  deed  of  that  character 
was  executed,  November  20,  1850,  to  Mrs.  Jennings.  That 
deed  was  not  put  upon  record,  but  the  fact  of  its  execution  was 
reported  to  the  court  by  the  administrator,  and  his  report 
placed  among  the  files  of  the  suit  in  which  the  decree,  direct- 
ing the  investment,  was  made.  Mrs.  Jennings  did  not  die  until 
November  18, 1875.  During  her  lifetime  the  lands  passed  into 
the  possession  of  others  under  warranty  deeds,  conveying  the 
title  in  fee.  The  dispute  was  between  those  parties  and  the 
persons  in  remainder.  The  evidence  showed  that  those  who 
held  under  the  warranty  deeds,  and  their  immediate  grantors, 
were  in  actual  possession,  adversely  to  all  the  world,  without 
any  knowledge  that  the  plaintiffs  had  any  claim  as  remainder- 
men to  the  premises,  and  paid  all  taxes  assessed  on  the  lands, 
'*thu8,"  the  court  said,  "making  out  a  clear  case  of  possession, 
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payment  of  taxes  under  claim  and  color  of  title  made  in  good 
faith  for  more  than  the  statutory  period."  The  court  also 
said :  "  It  is  clear,  therefore,  unless  there  is  something  in  the 
facts  of  this  case  which  takes  it  out  of  the  operation  of  the 
statute,  the  right  to  maintain  the  present  proceedings  is  barred 
by  the  limitation  act  of  1839.  It  is  a  fundamental  principle 
in  the  law  of  limitations  that  the  statute  never  commences 
running  until  the  right  of  entry  accrues,  and  since  by  the  limi- 
tations of  the  deed  from  Hugh  Ehodes  to  Mrs.  Jennings,  under 
which  appellees  [the  remainder-men]  claim,  their  right  of  entry 
did  not  accrue  until  her  death,  which  occurred  less  than  seven 
years  before  the  commencement  of  the  present  proceedings,  it 
would  seem  to  follow  that  this  proceeding  is  not  barred  by  the 
limitation  act  of  1839,  and  such  undoubtedly  would  be  the  case 
if  that  deed  had  been  properly  recorded^  or  if  appellants  and 
those  under  whom  they  claim  had  purchased  with  notice  of 
appellee^  rights.  But  that  deed  was  never  recorded^  and,  as 
already  stated,  there  is  nothing  to  show  that  appellants,  or 
their  immediate  grantors,  had  notice  of  its  existence^ 

It  was  contended,  in  that  case,  that  the  administrator's 
report,  showing  the  conveyance  of  the  land  to  Mrs.  Jennings 
for  life,  with  remainder  to  the  named  children  of  her  deceased 
husband,  was  constructive  notice  of  the  rights  of  those  in  re- 
mainder. To  this  the  court  replied  that  if  the  object  of  the  suit 
had  been  "  to  compel  the  administrator  to  convey  these  par- 
ticular lands,  then  we  would  have  no  hesitancy  in  holding  the 
record  of  that  case  constructive  notice  of  the  rights  of  those 
claiming  under  the  decree  in  it,  whether  the  deed  was  placed 
upon  record  or  not.  But  such  was  not  the  object  of  that  suit. 
Neither  the  decree  nor  the  pleadings  in  that  case  contain  any 
description  of  these  lands,  or  even  make  the  slightest  reference 
to  them."  It  was  held  that  purchasers  were  not  bound  to  look 
beyond  the  judgment  or  decree  and  the  legal  effect  it  might 
have  on  the  title  which  was  the  subject  of  inquiry,  and  were 
not  chargeable  with  constructive  notice  of  every  fact  that 
might  appear  on  the  files  of  the  case  in  which  such  decree  was 
rendered.  In  reply  to  the  suggestion  that  the  tenant  for  life, 
Mrs.  Jennings,  was  bound  to  pay  all  taxes,  and  as  the  persons, 
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holding  under  the  warranty  deeds,  succeeded  to  that  estate, 
they  were  bound  to  pay  them,  and,  therefore,  could  not  avail 
themselves  of  the  limitation  act  of  1839,  the  court  said :  "  Con- 
ceding such  would  have  been  the  case  if  the  Jennings  deed  had 
hen  put  upon  record^  or  if  appellants  and  those  under  whom 
ifiey  daim,  had  purchased  with  notice  of  that  deed^  yet  appel- 
lants claim,  as  we  have  already  seen,  adversely  to  appellees, 
and  independently  of  any  rights  acquired  through  the  Jennings 
deed,  and  insist  that  inasmuch  as  that  deed  was  not  placed 
upon  record^  and  they  did  not  otherwise  have  notice  of  it^  they 
are  not  to  he  affected  hy  its  provisions  /  and  in  this  we  think 
they  a/re  right.  The  recording  and  limitation  laws  are  both  a 
part  of  the  law  of  the  State,  and  of  equal  force  and  validity, 
and  the  court  should  so  construe  and  apply  them  as  to  eflFect- 
nate  the  objects  and  purposes  of  the  legislature  in  adopting 
them.  The  30th  section  of  chapter  30  of  the  Revised  Statutes, 
entitled  'Conveyances,'  provides  that  all  deeds,  mortgages, 
etc.,  shall  take  effect  and  be  in  force  from  and  after  the  time 
of  filing  the  same  for  record  and  not  before,  as  to  all  creditors 
and  subsequent  purchasers  without  notice,  and  all  such  deeds 
shall  be  adjudged  void  as  to  all  such  subsequent  purchasers 
without  notice  until  filed  for  record.  To  hold  that  appellants 
under  the  facts  in  this  case  are  to  be  affected  in  any  manner 
by  the  Jennings  deed,  would  be  to  simply  disregard  this  plain 
provision  of  the  statute,  which  we  are  not  permitted  or  inclined 
to  do.  In  construing  and  giving  effect  to  the  limitation  laws, 
courts  must  do  so  in  such  manner  as  to  also  give  effect  to 
this  plain  provision  of  the  statute  making  all  deeds  void 
as  against  subsequent  purchasers  without  notice  until  filed 
for  record.  Kennedy  v.  Narthup^  15  Illinois,  148 ;  Ilolbrooh 
V.  Dickenson^  56  Illinois,  497."  That  the  title  asserted  by  the 
remainder-men  in  that  case  was  by  deed,  and  not  under  a 
wUl,  does  not  affect  the  principle  upon  which   the  decision 


So  far  as  we  are  aware,  the  rule  announced  in  Dxigan  v. 
Follett  has  not  been  disturbed  or  modified  by  any  subsequent 
case.  On  the  contrary,  it  was  recognized  in  Safford  v.  Stuhhsy 
117  Illinois,   389,   394.     The  subsequent  cases  of  Mettler  v. 
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Miller^  129  Illinois,  630,  642,  and  Rohn  v.  Harris,  130  Illi- 
nois, 525,  upon  which  the  plaintiffs  confidently  rely,  are  not 
at  all  in  conflict  with  Dugarw  v.  FolletL  In  the  first  of  those 
cases,  Mettler  v.  Miller,  the  court  affirmed  the  general  rule 
announced  in  the  previous  cases,  that  "  the  possession  of  land 
by  a  tenant  for  life  cannot  be  adverse  to  the  remainder-man 
or  reversioner;  and  if  he  conveys  to  a  third  person,  by  words 
purporting  to  pass  the  absolute  property,  the  possession  of  the 
purchaser  is  not  and  cannot  be,  during  the  continuance  of  the 
life  estate,  adverse  to  the  remainder-man  or  reversioner,  so  as 
to  set  the  statute  of  limitations  running  against  such  remain- 
der-man or  reversioner;  but  after  a  life  estate  falls  in,  the 
possession  will  be  adverse  as  to  a  remainder-man  or  rever- 
sioner." But  it  is  evident  from  the  whole  opinion  that  this 
rule  was  applied  strictly  against  the  parties  who  sought  to 
take  shelter  under  the  statute  of  limitations,  because  the  title 
traced  to  thcTn  and  under  which  they  entered,  and  as  it  appeared 
of  record,  showed  that  they  had  notice  of  the  rights  of  the 
remainder-men  when  they  took  possession.  That  the  court 
regarded  the  state  of  the  title,  as  shown  by  the  public  records, 
to  be  important  in  determining  whether  the  rights  of  the 
remainder-man  could  be  affected  by  the  actual  possession, 
during  the  life  estate,  of  one  claiming  under  a  deed  convey- 
ing the  fee,  is  clear  from  its  reference  to  the  case  of  Safford 
V.  Stuhhs.  It  said :  "  Nor  can  Safford  v.  Stuhbs  et  al.  avail 
appellee.  Neither  Berkey  nor  Reiner,  his  immediate  grantor, 
had  notice  that  the  interest  of  Weiser  in  the  premises  was 
merely  that  of  a  life  tenant,  and  the  records  did  not  show  it.^^ 
So,  in  Jiohn  v.  Harris,  above  cited,  where  the  parties  held  pos- 
session under  color  of  title,  and  paid  all  taxes  for  more  than 
seven  years,  the  defence,  based  upon  the  statute  of  limita- 
tions, was  overruled  upon  the  ground,  in  part,  that  the  various 
deeds  and  wills  under  which  the  parties  held  "  were  npon  the 
record,  so  that  each  2}urchase7*  had  notice  of  the  title  under 
which  he  occupied  the  property^  See,  also.  Dean  v.  Long, 
122  Illinois,  447,  460. 

At  the  trial  below  the  plaintiffs  introduced  in  evidence  "  a 
certified  copy  of  the  will  of  Romeo  Lewis  from  the  recorder's 
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oflSce  of  Woodford  County,  Illinois."  To  the  copy  of  the  will 
80  recorded  were  appended  the  affidavits  of  the  subscribing  wit- 
nesses, made  in  the  court  of  common  pleas  of  Butler  County, 
Ohio,  at  its  June  term,  1843,  proving  the  execution  of  the  will, 
a  certificate  by  the  judge  and  ex  officio  clerk  of  the  probate 
court  of  that  county,  under  date  of  August  2,  1866,  to  the 
effect  that  the  foregoing  was  "  a  true  and  correct  copy  of  the 
last  will  and  testament  of  Komeo  Lewis,  late  of  said  county, 
aforesaid,  and  of  the  affidavit  of  the  subscribing  witness  thereto, 
and  of  the  order  and  proceedings  of  said  court  adn^tting  the 
same  to  probate,  the  said  copies  of  said  will,  affidavit,  order 
and  proceedings  having  been  taken  from  the  originals  on  file 
and  record  in  said  court."  These  copies  were,  on  August  15, 
1866,  filed  for  record  and  recorded  in  one  of  the  deed  records 
in  the  office  of  the  circuit  court  clerk  and  ex  officio  recorder 
for  Woodford  County,  Illinois.  But  the  copies,  so  filed  and 
recorded,  did  not,  in  fact,  include  copies  of  the  order  and  pro- 
ceedings of  the  probate  court  in  Ohio  admitting  the  original 
will  to  probate.  The  defendants  objected  to  the  admission 
of  the  above  paper  as  evidence,  because  it  did  not  show  any 
order  of  the  Ohio  court  admitting  the  will  to  probate,  and 
was  not  properly  certified.  The  paper  was  admitted  in  evi- 
dence subject  to  objection. 

Was  the  record  thus  made  in  Illinois,  August  15,  1866,  in 
respect  to  the  will  of  Romeo  Lewis,  notice  from  that  date 
that  Jane  N.  Lewis  acquired,  under  the  will  of  Romeo  Lewis, 
a  life  estate  only  in  his  lands  in  that  State  ?  By  the  statutes 
of  Illinois  in  force  when  that  will  took  eflfect  it  was  provided 
that  "  every  will,  testament  or  codicil,  when  thus  proven  to^ 
the  satisfaction  of  the  court  of  probate,  shall  be  recorded  by 
the  judge  thereof  in  a  book  to  be  provided  by  him  for  that 
purpose,  and  shall  be  good  and  available  in  law  for  the  grant- 
ing, conveying  and  assuring  the  lands,  tenements  and  heredita- 
ments, annuities,  rents,  goods  and  chattels  therein,  and  thereby 
given,  granted  and  bequeathed."  The  same  statute  contained 
this  section :  "  Sec.  7.  All  wills,  testaments  and  codicils,  or 
authenticated  copies  thereof,  proven  according  to  the  laws  of 
any  of  the  United  States,  or  the  territories  thereof,  or  of  any 
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country  out  of  the  limits  of  the  United  States,  and  touching  or 
concerning  estates  within  this  State,  accompanied  with  a  cer- 
tificate of  the  proper  officer  or  officers  that  said  will,  testa- 
ment, codicil  or  copy  thereof  was  duly  executed  and  proven, 
agreeably  to  the  laws  and  usages  of  that  State  or  country  in 

,  which  the  same  was  executed,  shall  be  recorded  as  aforesaid, 
and  shall  be  good  and  available  in  law  in  like  manner  as  wills 
made  and  executed  in  this  State."  Eev.  Stat.  111.  1833,  pp, 
612,  614,  §§  2  and  7.  These  provisions  were  retained  in  the 
acts  of  March  3,  1845,  and  March  20,  1872.  Eev.  Stat.  1845, 
c.  99,  §  8,  p.  538 ;  Eev.  Stat.  1874,  c.  148,  §  9.  By  the  second 
section  of  the  act  of  February  14, 1857,  relating  to  conveyances, 
it  was  provided :  "  §  33.  All  original  wills,  or  copies  thereof, 
duly  certified  according  to  law,  or  exemplifications  from  the 
record  in  pursuance  of  the  law  of  Congress  in  relation  to 
records  in  foreign  states,  may  be  recorded  in  the  same  office 
where  deeds  and  other  instruments  concerning  real  estate  may 
be  required  to  be  recorded ;  and  the  same  shall  be  notice  from 
the  date  of  filing  the  same  for  record  as  in  other  cases."  Laws 
111.  1857,  p.  39 ;  Gross's  Stat.  111.  1868,  p.  108,  §  35.  This  sec- 
tion was  slightly  modified  by  the  Conveyance  Act  of  March 
29,  1872,  but  not  so  as  to  affect  the  question  before  us.  Rev. 
Stat.  1874,  p.  279,  c.  30,  §  33 ;  1  Starr  &  Curtis's  111.  Ann. 
Stat.  597. 

It  is  clear  from  these  statutes  that  the  will  of  Eomeo  Lewis, 
or  an  authenticated  copy  thereof,  proven  according  to  the  laws 
of  Ohio,  if  accompanied  with  a  certificate  of  the  proper  officers 
that  the  will  was  duly  executed  and  proven,  agreeably  to  the 

.laws  and  usages  of  that  State,  could,  at  any  time  after  it  took 
effect,  have  been  recorded  in  Illinois,  and  thereby  become  good 
and  available  in  that  State  in  like  manner  as  wills  there  made 
and  executed ;  and  that  from  at  least  the  passage  of  the  act  of 
1857  it  would  have  become,  after  the  filing  of  the  same  for 
record,  and  in  respect  to  the  real  estate  devised  by  it,  notice 
as  in  the  cases  of  deeds  conveying  real  estate.  But  it  is 
equally  clear  that  the  copy  of  the  testator's  will  filed  and 
recorded  in  1866,  in  the  office  of  the  recorder  of  Woodford 
County,  was  not  authenticated  or  certified  so  as  to  entitle  it  to 
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record  under  the  above  statutes  in  Illinois.  It  was  not  certi- 
fied to  have  been  executed  and  proven  according  to  the  laws 
and  usages  of  the  State  of  Ohio,  where  it  was  made.  Besides, 
while  the  certificate  of  the  judge  and  clerk  of  the  probate 
court,  in  Ohio,  refers  to  the  order  and  proceedings  of  that 
court  admitting  the  will  to  probate,  no  copies  of  such  order 
and  proceedings  were,  in  fact,  attached  to  the  certified  copy 
of  the  will  filed  for  record.  If  the  certified  copy  of  the  will 
filed  for  record  had  been  accompanied  by  a  duly  certified  copy 
of  the  proceedings  in  the  Ohio  probate  court,  relating  to  the  pro- 
bate of  the  will,  aod  if  that  would  hav^  been  a  compliance  with 
the  statute,  entitling  the  copy  of  the  will  to  be  recorded  in  Illi- 
Bois,  it  is  certain  that  without  certified  copies  of  such  proceed- 
ings, or  without  a  certificate  by  the  proper  officer,  showing  that 
the  will  had  been  executed  and  proven  agreeably  to  the  laws  of 
Ohio,  the  copy  of  the  will  filed  with  the  recorder  of  Woodford 
County  could  not  be  recorded  in  Illinois,  so  as  to  make  that 
record  notice  as  in  cases  of  deeds  or  other  written  instruments 
concerning  real  estate.  Baldwin  v.  liatcllff^  125  Illinois,  376, 
384.  It  results  that  the  recording  in  Illinois,  in  1866,  of  what 
purported  to  be  the  will  of  Romeo  Lewis  was  without  legal 
effect,  and  was  not,  in  law,  notice  that  the  lands  in  dispute 
were  part  of  those  referred  to  in  that  will. 

The  contention  of  the  plaintiffs  is  that  even  if  the  will  was 
not  properly  recorded  in  Illinois,  it  was,  nevertheless,  evidence 
as  to  the  title  to  the  lands.  Shephard  v.  Carriel^  19  Illinois, 
313;  Newman  v.  WillettSj  52  Illinois,  98;  Safford  v.  Stuhhs^ 
117  Illinois,  389.  But  this  view  does  not  meet  the  question 
before  us  as  to  whether  the  record  of  the  will  in  Woodford 
County,  from  and  after  it  was  made,  was  itself  notice  to  those 
who  purchased  from  Mrs.  Lewis.  A  duly  certified  copy  of  the 
will  may  be  competent  evidence  upon  the  issue  as  to  para- 
mount title,  but  it  could  not  operate  as  constructive  notice  of 
its  contents  from  the  date  of  the  insufficient  record  of  it  made 
in  1866  in  Woodford  County. 

It  is  said  that  the  Book  of  Land  Entries  kept  in  the  office  of 
the  county  clerk  of  Woodford  County,  and  furnished  by  the 
auditor  to  that  officer  for  the  purposes  of  taxation,  furnished 
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evidence  of  the  fact  that  Eomeo  Lewis  was  seized  of  these 
lands  by  patent  from  the  United  States,  and  that  they  were 
thus  put  upon  inquiry  as  to  the  nature  of  the  estate  which 
Mrs.  Lewis  took.  But  this  fact  would  only  have  proved  the 
ownership  of  the  lands,  at  one  time,  by  Romeo  Lewis,  not  that 
he  had  made  a  will,  which  was  recorded  in  Ohio,  and  which 
gave  his  wife  only  a  life  estate  in  his  Illinois  lands.  Besides, 
in  Betser  v.  RanMn^  77  Illinois,  289,  it  was  held  that  knowl- 
edge of  the  facts  appearing  in  the  Book  of  Land  Entries  must 
be  brought  home  to  purchasers.  "  They  are  facts,"  the  court 
said,  "which,  in  order  to  aflfect  a  purchaser,  he  must  have 
actual  notice  of ;  there  is  no  constructive  notice  of  such,  facts. 
At  that  time  reports  of  the  entries  of  public  lands  were  certi- 
fied by  the  auditor  to  the  several  county  clerks  in  the  State, 
and  the  list  of  entries  so  furnished  by  the  auditor  was  copied 
by  the  clerk  into  his  Book  of  '  Land  Entries  ; '  but  all  this  was 
for  the  purposes  of  taxation,  not  of  notice  of  the  entries.  Ko 
such  effect  of  notice  has  been  given  by  law  to  such  report  or 
Book  of  Land  Entries.  Such  entries,  books  and  papers,  in 
the  office  of  the  county  clerk  are  not  constructive  notice  of 
their  subject  matter  to  subsequent  purchasers."  See,  also, 
Bourlund  v.  Peoria  County^  16  Illinois,  538;  Anthony  v. 
^^eeler,  130  Illinois,  128,  136. 

Some  reliance  is  placed  upon  the  fact  that  the  recitals  in  a 
deed  for  certain  lands,  made  by  Mrs.  Lewis  to  one  Mohr  in 
1853,  indicated  that  they  were  devised  to  her  by  the  will  of 
her  husband.  It  is  scarcely  necessary  to  say  that  those 
recitals  were  not  notice  to  those  who  purchased  other  lands 
from  Mrs.  Lewis  of  the  existence  of  such  a  will  or  of  its  pro- 
visions, there  being  no  valid  record  of  it  in  Illinois. 

It  is  proper,  also,  to  say  that  no  claim  is  made  that  this  case 
is  affected,  in  anywise,  by  the  proviso  in  the  statute  of  limita- 
tions saving  the  rights  of  persons  laboring  under  certain 
named  disabilities  at  the  time  the  cause  of  action  accrued. 
"The  tax  sale,"  the  Supreme  Court  of  Illinois  has  said, 
"  although  it  may  have  been  defective,  and  the  title  acquired 
under  it,  when  relied  upon  alone  as  a  title,  might  not  have 
been  regarded  as  valid,  yet  the  deed  which  the  defendant 
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obtained,  which,  upon  its  face,  purported  to  convey  the  land, 
was  color  of  title.  A  title  of  this  character,  obtained  in  good 
faith,  followed  by  the  payment  of  all  taxes  legally  assessed  for 
seven  successive  years,  while  the  land  is  vacant,  and  possession 
then  taken,  has  been  uniformly  held  by  this  court  to  be  a  valid 
title  as  against  all  persons,  except  such  as  may  be  under  the 
disability  named  in  the  statute."  Whitney  v.  Stevens^  77  Illi- 
nois, 585,  587.  And  in  McDuffee  v.  Sinnott^  119  Illinois,  449, 
452,  it  was  held  that  when  the  bar  of  the  statute  becomes 
absolute,  "the  occupant  thereby  acquires  such  a  title  as  he 
may  successfully  assert  against  all  the  world,  including  the 
paramount  owner  himself,  except  such  as  are  laboring  under 
disabilities."  So  clearly  is  this  the  case,  the  learned  counsel 
for  the  plaintiffs  in  error  frankly  concedes,  as  he  must  have 
done,  that  these  actions  are  barred  by  the  statute,  if  limitation 
ran  against  them  during  the  life  of  Mrs.  Lewis,  before  or  after 
she  conveyed. 

We  are  of  opinion  that,  by  the  law  of  Illinois,  the  actual 
possession  of  the  several  defendants,  for  more  than  seven  suc- 
cessive years  prior  to  the  commencement  of  these  actions,  of 
the  lands  in  controversy,  under  claim  and  color  of  title  made 
in  good  faith,  that  is,  under  deeds  purporting  to  convey  the 
title  to  them  in  fee,  and  the  payment  of  all  taxes  legally  as- 
sessed on  them,  without  notice,  actual  or  constructive,  during 
that  period,  of  any  title  to  or  interest  in  the  lands  upon  the 
part  of  others  that  was  inconsistent  with  an  absolute  fee  in 
their  immediate  grantors,  and  in  those  under  whom  such 
grantors  claimed,  entitled  them  to  be  adjudged  the  legal 
owners  of  such  lands  according  to  their  respective  paper  titles, 
even  as  against  those,  if  any,  who  may  have  been  entitled  by 
the  will  of  Komeo  Lewis  to  take  the  fee  after  the  death  of 
Mrs.  Lewis  without  heirs  of  her  body.  If  that  will  only  gave 
a  life  estate  to  Mrs.  Lewis,  and  the  plaintiffs,  as  reversioners 
or  possible  reversioners,  had  no  right  of  entry  pending  the  life 
estate,  and,  therefore,  were  not  chargeable  with  laches ;  and 
if,  as  is  contended,  Mrs.  Lewis,  as  life  tenant,  was  under  a 
legal  obligation  to  pay  the  taxes  for  which  the  land  was  sold, 
and  could  not,  by  permitting  them  to  be  sold  for  taxes  and 
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becoming  the  purchaser,  acquire  the  fee  and  thereby  despoil 
those  in  remainder ;  it  was,  nevertheless,  in  the  power  of  the 
plaintiffs  and  those  under  whom  they  claim  —  long  before  the 
defendants  became  the  owners  of  the  lands  by  possession  and 
payment  of  taxes,  under  claim  and  color  of  title  made  in  good 
faith  — to  have  placed  the  will  of  Komeo  Lewis,  duly  proved, 
upon  record  in  Illinois,  and,  in  that  mode,  to  have  given  notice 
of  their  interest  in  the  lands. 

The  judgment  in  each  of  the  above  cases  is  affirmed. 


QUINCY,  MISSOURI  AND   PACIFIC  EAILROAD 
COMPANY  V.   HUMPHEEYS. 

APPEAL     FROM    THE    CIRCUIT    COURT    OF    THE     UNITED     STATES     FOR 
THE    EASTERN   DISTRICT   OF   MISSOURI. 

No.  223.    Argued  March  23, 1802.  —  Decided  April  25, 1892. 

A  receiver  appointed  by  order  of  a  court  of  cliancery  is  obliged  to  take 
possession  of  a  leaseliold  estate,  if  it  be  included  within  the  order  of 
the  court;  but  he  does  not  thereby  become  the  assignee  ot  the  term, 
or  liable  for  the  rent,  but  holds  the  property  as  the  hand  of  the  court, 
and  is  entitled  to  a  reasonable  time  to  ascertain  Its  value,  before  he  can 
be  held  to  have  accepted  It  as  lessee. 

The  Wabash  Company  controlled  3600  miles  of  road,  made  up  by  the  con- 
solidation and  leasing  of  many  different  railroads,  upon  nearly  every  one 
of  which  there  existed  one  or  more  mortgages.  Among  them  was  the 
Qulncy  road,  77  miles  in  length,  which  was  leased  by  the  Wabash  in 
August,  1879,  for  a  term  of  99  years,  with  privilege  of  renewal,  acquiring 
with  the  lease  a  majority  of  the  stock.  The  Qulncy  road  at  the  time  of 
the  lease  had  issued  mortgage  bonds  to  the  amount  of  $2,000,000,  on 
which  there  was  a  large  amount  of  Interest  In  arrear.  To  provide  for 
this  and  other  floating  debts,  and  to  extend  the  road,  a  new  issue  of 
mortgage  bonds  was  provided  for  as  part  of  the  arrangement,  which 
were  Issued,  and  the  road  was  completed,  and  entered  Into  and  formed 
part  of  the  Wabash  system.  In  May,  1884,  the  Wabash  company  filed  a 
bin  In  equity,  alleging  that  it  was  insolvent  and  could  not  procure  the 
means  to  pay  its  floating  debts  and  Interest  due,  and  praying  the  court 
to  take  possession  of  its  property  and  administer  It  as  a  whole.  Re- 
ceivers were  thereupon  appointed,  who  took  possession.     They  were 
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directed  to  pay  out  of  the  Income  which  should  come  into  their  hands 
rental  which  had  accrued  or  which  might  accrue  upon  all  the  company's 
leased  lines,  but  to  keep  accounts  showing  the  source  of  income  and 
revenue  with  reference  to  expenditure.  In  June,  1884,  the  trustees  under 
a  general  mortgage,  which  the  Wabash  company  had  made  of  its  whole 
system,  filed  a  cross  bill  praying  for  the  foreclosure  of  their  mortgage 
and  the  appointment  of  receivers;  but  the  court  declined  to  appoint 
receivers  other  than  those  already  appointed.  On  the  26th  of  January, 
1884,  the  receivers  informed  the  court  of  their  inability  to  pay  interest 
falling  due  on  certain  classes  of  bonds  and  interest  on  certain  stocks, 
and  made  a  statement  in  regard  to  several  of  the  consolidated  and  leased 
roads  from  which  it  appeared  that  the  earnings  of  the  Quincy  road  had 
at  no  time  since  its  acquisition  been  sufficient  to  pay  its  operating  ex- 
penses, the  cost  of  its  maintenance  and  the  interest  upon  its  mortgage 
bonds.  The  receivers  further  petitioned  the  court  for  its  advice,  and 
they  were  thereupon  ordered  to  keep  separate  accounts  of  the  earnings, 
iocom^s,  operating  expenses,  cost  of  maintenance,  taxes,  etc.,  of  each  of 
such  lines,  and  to  make  quarterly  reports  thereof.  These  reports,  when 
made,  showed,  as  to  the  Quincy  Company,  that  in  May,  1885,  there  was 
a  deficit  of  $20,251.09  in  nine  months*  working.  The  court  thereupon 
made  a  general  order,  as  to  all  the  properties,  which  provided  in  sub- 
stance that  where  there  was  no  income,  rental  claims  were  not  to  be  paid 
by  the  receivers.  On  the  15th  of  July,  1885,  the  trustees  of  the  Quincy 
mortgage  petitioned  the  court  to  direct  the  receivers  to  transfer  that 
road  and  its  rolling  stock  to  them,  and  an  order  was  made  to  that  effect. 
No  possession  was  taken  under  that  order,  but  the  leased  property  was 
retransferred  before  the  sale  under  the  foreclosure  of  the  general  mort- 
gage of  the  Wabash  Company.  The  proceedings  under  the  cross  bill 
resulted  in  a  decree  for  such  foreclosure  on  the  6th  of  January,  1886. 
No  surplus  was  realized  from  the  sale  under  that  decree.  The  receivers* 
accounts  on  surrendering  the  property  showed  the  net  earnings  to  be 
$3,304,633.61  less  than  the  amount  of  the  preferred  debts  with  whose 
payment  they  were  charged.  On  the  8th  of  December,  1885,  the  Interven- 
ing trustees  of  the  Quincy  mortgage  filed  a  petition  praying  the  court  to 
order  the  receivers  to  pay  arrears  of  interest,  taxes,  cost  of  repairs  and 
rental,  aggregating  $114,380,  and  to  decree  them  to  be  liens  superior  and 
paramount  to  all  mortgages  on  all  the  property  of  the  Wabash  Company. 
On  the  19th  of  March,  1888,  the  court  denied  this  prayer  and  dismissed 
this  petition  from  which  decree  the  Quincy  Company  and  the  trustees 
took  this  appeal    Held, 

(1)  That  the  occupation  of  the  Quincy  road  by  the  receivers  under  the 

order  of  court  created  no  relation  which  obliged  them  to  pay  rent 
therefor  under  the  lease ; 

(2)  That  no  equities  existed  which  called  upon  the  court  to  divert  the 

proceeds  of  the  sale  or  the  net  earnings  of  the  property  while  in 
the  receivers'  hands,  and  apply  them  to  the  payments  prayed  for 
by  the  intervenors ; 
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(3)  That  the  action  of  the  court  In  appointing  receivers  on  the  applica- 
tion of  the  mortgagor  could  not  l>e  successfully  challenged  in  this 
appeal. 

The  court  stated  the  case  as  follows  : 

The  Quincy,  Missouri  and  Pacific  Railroad  Company  of 
Missouri  owned  in  1879  about  seventy-seven  miles  of  road 
extending  westward  from  West  Quincy  towards  the  Missouri 
River;  had  issued  mortgage  bonds  to  the  amount  of  two 
million  dollars;  and  owed,  in  addition  to  the  principal  of  said 
bonds,  a  large  amount  of  overdue  interest  accrued  thereon. 
By  an  indeqture  made  August  21,  1879,  the  railroad  of  this 
company  was  leased  to  the  Wabash  Railway  Company  for  a 
period  of  ninety-nine  yeara,  with  the  option  to  the  lessee  to 
renew  the  same  perpetually.  By  the  terms  of  this  contract  a 
majority  of  the  common  stock  of  the  Quincy.  Company  was 
to  be  transferred  to  the  Wabash  Company,  so  as  to  give  the 
latter  control  of  the  former,  and  a  majority  of  directors  in  its 
board  was  to  be  elected  in  the  interest  of  the  Wabash  Com- 
pany. The  Wabash  Company  was  to  supply  $125,000  to  the 
Quincy  Company  to  enable  it  to  complete  the  construction, 
of  its  road  to  Milan,  to  a  connection  with  the  line  of  the  Bur- 
lington and  Southwestern  Railroad,  and  was  itself  authorized 
to  extend  the  road  from  Milan  to  its  contemplated  terminus 
at  Brownville,  on  the  Nebraska  state  line.  A  new  mortgage 
was  to  be  made,  covering  all  the  property  of  the  Quincy  Com- 
pany, and  securing  bonds  at  the  rate  of  $9000  per  mile,  which 
was  to  be  used  in  retiring  the  bonds  then  outstanding  and  pro- 
viding for  future  construction.  Preferred  stock  of  the  Quincy 
Company  was  also  to  be  issued  and  used  in  connection  with 
the  new  bonds  to  liquidate  its  outstanding  indebtedness,  then 
estimated  to  be  about  $600,000. 

The  Wabash  Company  agreed  to  set  aside  certain  percent- 
ages of  the  gross  earnings  derived  from  the  operation  of  the 
Quincy  Company's  road  and  to  apply  these  percentages,  first,, 
to  the  payment  of  interest  on  the  new  bonds,  and,  second,  of 
dividends  on  the  stock.  The  company  guaranteed  to  pay 
interest  on  the  bonds  in  the  event  that  the  said  percentage  of 
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gross  -earnings  should  be  insufficient  for  that  purpose ;  to  raain- 
tain  and  operate  the  railroad  of  the  Quincy  Company,  keep- 
ing the  same  in  good  condition  and  repair  for  the  full  term  of 
the  lease ;  and  to  pay  all  taxes. 

It  was  further  provided  that  if  the  principal  of  the  bonds 
secured  by  the  mortgage  should  become  due  in  consequence 
of  default  in  the  payment  of  interest,  the  Quincy  Company 
should  have  the  option  to  forfeit  the  lease  and  reenter  without 
process  of  law. 

Under  date  of  October  1,  1879,  a  mortgage  was  made  by 
the  Quincy  Company,  to  Humphreys  and  Browning  as  trus- 
tees, whereby  all  its  property,  including  leases  and  leasehold 
interests,  was  conveyed  to  the  trustees  to  secure  the  payment 
of  bonds  to  be  issued  at  the  rate  of  $9000  per  mile ;  and  the 
mortgage  provided  that  a  default  of  six  months  in  the  pay- 
ment of  interest  might  be  availed  of  by  the  bondholders  as  a 
cause  for  declaring  all  the  bonds  forthwith  due. 

XovemberHO,  1879,  the  Wabash  Company  was  consolidated 
with  other  railroad  companies,  the  consolidation  forming  the 
Wabash,  St.  Louis  and  Pacific  Railway  Company.  This  com- 
pany received  possession  of  the  railway  of  the  Quincy  Com- 
pany on  July  1,  1880,  and  by  the  first  of  July,  1881,  had 
extended  the  road  from  Milan  to  Trenton,  a  distance  of  about 
thirty-one  miles. 

On  the  27th  of  May,  1884,  the  Wabash,  St.  Louis  and 
Pacific  Railway  Company  filed  its  bill  in  equity  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Mis- 
souri, stating  that  it  was  insolvent ;  that  it  had  accumulated  a 
floating  debt  for  its  maintenance  of  $4,78-1,145 ;  that  it  was 
about  to  make  default  in  interest  payments ;  that  such  default 
would  be  ruinous  to  all  parties  interested  in  its  maintenance 
and  its  revenues ;  and  that  the  interest  of  all  the  creditors  and 
bondholders  would  be  thereby  imperilled. 

The  bill  made  various  persons  and  corporations  parties  de- 
fendant, having  interests  in  the  lines  of  the  Wabash  Company, 
as  lessors,  mortgagors  or  trustees  under  deeds  of  trust  cover- 
ing the  lines  or  portions  thereof,  including  the  Central  Trust 
Company  and  Cheney,  trustees  in  a  general  mortgage;   the 
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trustee  in  a  collateral  trust  mortgage ;  the  Quincy  Company, 
and  others;  and  prayed  the  court  to  appoint  successors  to 
trustees  deceased,  or  to  make  such  other  order  with  respect 
thereto  as  would  cause  the  respective  trusts  to  be  properly 
represented  in  the  matters  of  the  litigation ;  and  to  require  the 
defendants  to  set  up  their  several  interests,  so  that  the  same 
might  be  fully  represented. 

The  bill  alleged  that  by  their  terms  nearly  all,  if  not  quite 
all,  the  mortgages  and  trust  deeds,  whether  executed  by  com- 
plainant or  other  companies  on  any  portions  of  the  line  prior 
to  the  time  when  complainant  acquired  the  same,  not  only 
embraced  the  roads  and  tangible  property  of  the  companies 
executing  the  instruments,  but  also  the  revenues  and  incomes 
to  be  derived  from  the  use  of  the  parts  of  the  roads  so  mort- 
gaged; that  the  bondholders  had  always  insisted  upon  their 
right  to  look  to  the  revenues  of  the  sections  of  the  road  upon 
which  their  mortgages  rested  as  a  means  of  paying  and  dis- 
charging their  bonds ;  that  all,  or  nearly  all,  of  the  mortgages 
embraced  all  rolling  stock  to  be  thereafter  acquired  by  the 
companies  executing  the  mortgages,  but  as  the  lines  of  the 
original  companies  had  been  absorbed  into  complainant's  sys- 
tem, the  rolling  stock  on  the  entire  system  had  become  so 
intermingled  as  to  be  incapable  of  division  according  to  the 
ownership  of  the  several  lines  of  road  or  according  to  the 
several  mortgages  ;  and  that  any  attempt  to  control  or  dispose 
of  portions  of  such  rolling  stock  by  courts  not  having  jurisdic- 
tion of  the  whole  and  not  competent  to  deal  with  the  entire 
property  as  a  unit  would  produce  great  confusion  and  uncer- 
tainty and  result  in  great  loss  to  all  persons  interested  in  the 
rolling  stock  or  in  complainant's  property  or  securities. 

The  bill  further  averred  that  the  complainant's  directors  and 
officers  had  thoroughly  considered  and  already  resorted  to  all 
proper  means  for  obtaining  the  funds  by  which  to  pay  the 
floating  indebtedness  of  the  company  and  meet  the  accruing 
interest  falling  due  at  the  beginning  of  the  month  of  June 
then  next,  and  continuing  to  mature  by  instalments  at  very 
short  intervals,  but  had  wholly  failed  to  provide  the  means 
with  which  to  discharge  the  floating  indebtedness  and  meet 
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the  interest,  and  the  company  was  powerless  to  accomplish 
such  purpose,  and  was  practically  insolvent,  and  it  was  certain 
that  a  default  would  occur  in  June,  and  complainant  be  also 
without  means  of  meeting  the  floating  indebtedness. 

It  was  further  stated  that  complainant's  interest  in  the  road 
and  the  interests  of  all  its  creditors  and  bondholders  were 
greatly  imperilled  by  the  existing  prospect  of  the  disruption 
of  the  road  on  the  happening  of  the  default ;  and  that  if  the 
lines  of  railroad  were  broken  up  and  the  fragments  thereof 
placed  in  the  hands  of  various  receivers,  and  the  rolling  stock, 
materials  and  supplies  seized  and  scattered  abroad,  the  result 
would  produce  irreparable  injury  and  damage,  not  merely  to 
complainant  but  to  all  persons  having  any  interest  in  the  road 
and  the  securities  thereof.  Complainant,  therefore,  "to  pre- 
vent the  breaking  up  of  said  lines  of  road  and  the  scattering 
abroad  of  its  assets,"  and  "  in  order  to  the  preservation  of  the 
interests  of  large  numbers  of  persons,  stockholders  and  credi- 
tors unknown  to  orator,  and  in  order  to  the  protection  of  the 
interests  of  all  concerned,  and  to  prevent  a  great  multiplicity 
of  suits,"  prayed  the  court  to  appoint  one  or  more  receivers, 
"and  empower  and  direct  such  receiver  or  receivers  to  take 
possession  of  said  entire  property,  and  to  preserve,  operate  and 
manage  and  control  the  same,  collect  all  indebtedness  due  or 
to  become  due  to  orator,  and  otherwise  to  discharge  all  the 
duties  ordinarily  imposed  by  courts  of  equity  on  the  receivers 
of  railroad  property  by  such  courts  appointed  ;  that  on  a  final 
hearing  of  said  cause  your  honors  will,  under  this  bill,  or  under 
such  amendments  as  may  be  made  thereto,  or  such  supple- 
mental bills  as  shall  be  filed  herein,  or  such  cross-bills  as 
parties  in  interest  may  also  file,  decree  the  sale  of  said  entire 
property,  whether  such  decree  shall  judicially  foreclose  said 
general  mortgage  or  any  of  the  other  mortgages  aforesaid,  or 
whether  such  decree  shall  dispose  of  said  property  as  a  trust 
fund  on  general  equitable  principles ;  that  your  honors  will 
cause  all  the  liens  upon  said  property  or  any  part  thereof  and 
all  rights,  claims  and  equities  of  all  persons  interested  therein 
to  be  ascertained,  defined  and  determined,  and  that  the  pro- 
ceeds arising   from   the   sale  of  such   property  or  any  part 
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thereof  be  applied  under  the  orders  and  decrees  of  this  court, 
according  to  the  rights,  interests  and  equities  of  parties  or 
persons  interested  in  said  fund  ; "  that  all  persons  and  all  cor- 
porations having  possession  of  complainant's  property,  or  any 
part  of  it,  be  directed  to  surrender  the  same  to  such  receiver 
or  receivers  as  might  be  appointed,  or  to  hold  such  property 
or  portions  of  property  under  such  receiver  or  receivers,  if  the 
latter  shall  elect  to  pursue  such  course ;  and  that  such  order 
may  be  made  "  as  will  insure  the  protection  of  the  interests  of 
orator  and  its  creditors,  giving  an  opportunity  to  all  the  de- 
fendants not  served  with  notice  to  be  heard  hereafter;  and 
orator  avers  that  no  injury  can  arise  to  any  creditor  or  per- 
son in  interest  from  the  appointment  of  the  said  receivers 
with  or  without  notice,  as  such  receivers'  possession  will  inure 
to  the  benefit  of  all  the  persons  concerned." 

Upon  the  filing  of  the  bill  an  order  was  thereupon  made  on 
the  same  day  appointing  Solon  Humphreys  and  Thomas  E. 
Tutt  receivers  of  the  railroads  and  property  of  the  company  ; 
and  it  was  ordered  "  that  the  said  receivers,  out  of  the  income 
that  shall  come  into  their  hands  from  the  operation  of  said 
railroad  or  otherwise,  proceed  to  pay  all  balances  due  to  other 
railroads  or  transportation  companies,  or  balances  growing  out 
of  the  exchange  of  traffic  accruing  during  six  months  prior 
hereto ;  that  said  receivers  also  in  like  manner  pay  all  rental 
accrued  or  which  may  hereafter  accrue  upon  all  leased  lines 
of  said  complainant,  and  for  the  use  of  all  terminals  or  track 
facilities,  and  all  such  rentals  or  instalments  as  may  fall  due 
from  said  complainant  for  the  use  of  any  portion  of  road  or 
roads  or  terminal  facilities  of  any  other  company  or  com- 
panies, and  also  for  all  rentals  due  or  to  become  due  upon 
rolling  stock  heretofore  sold  to  complainant  and  partially  paid 
for ;  that  said  receivers  also  pay  in  like  manner  out  of  any 
incomes  or  other  available  revenues  which  may  come  into  their 
hands  all  just  claims  and  accounts  for  labor,  supplies,  profes- 
sional services,  salaries  of  officers  and  employes  that  had  been 
earned  or  have  matured  within  six  months  before  the  making 
of  this  order ;  .  .  .  that  such  receivers  keep  such  accounts 
as  may  be  necessary  to  show  the  source  from  which  all  such 
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income  and  revenues  shall  be  derived  with  reference  to  the 
interest  of  all  parties  herein  and  the  expenditures  by  them 
made." 

The  receivers  qualified  on  May  29, 1884,  and  took  possession 
of  all  lines  of  railroad  which  at  that  date  were  held  or  opera- 
ted by  the  Wabash  Company.  On  June  9,  1884,  the  trustees 
in  the  general  mortgage  appeared  and  filed  their  cross-bill,  in 
which  they  prayed  for  the  foreclosure  of  their  mortgage  and 
for  the  sale  of  the  property,  and  also  asked  for  the  appoint- 
ment of  receivers ;  but  the  court  refused  to  make  such  appoint- 
ment. These  trustees  afterwards  filed  an  amended  cross-bill, 
and  at  a  still  later  date  an  original  bill  in  one  of  the  state 
courts  of  Missouri,  which  was  removed  to  the  United  States 
court,  and  consolidated  with  the  original  suit.  These  bills  con- 
tained prayers  for  the  foreclosure  of  the  mortgage  and  the 
appointment  of  receivers. 

June  26,  1884,  the  receivers  petitioned  the  court  for  advice, 
stating  that,  from  the  incoming  rents  and  profits  of  the  prop- 
erty, they  were  unable  to  pay  on  the  first  day  of  June,  1884, 
the  interest  falling  due  on  certain  classes  or  bonds  and  divi- 
dends on  certain  specified  stock.  And  they  further  stated,  in 
respect  of  twenty-eight  other  classes  of  bonds  enumerated  in 
the  petition,  that  the  earnings  of  the  lines  upon  which  these 
bonds  were  secured  had  until  this  been  sufficient  to  meet  the 
operating  expenses,  cost  of  maintenance  and  interest  pay- 
ments, but  in  respect  to  ten  other  classes  of  bonds,  of  which 
the  bonds  of  the  Quincy  Company  constituted  one,  "  that  the 
earnings  of  none  of  the  lines  or  divisions  last  above  described 
have  at  any  time  since  their  acquisition  been  sufficient  to  pay 
their  operating  expenses,  the  cost  of  their  maintenance,  and 
interest  on  the  several  series  of  bonds  and  other  obligations 
above  described,  and  secured  upon  each  of  them  respectively 
by  mortgage  or  deeds  of  trust." 

The  petition  was  referred  to  a  master,  who  reported  thereon 
June  28, 1884,  and  recommended  the  entry  of  an  order  direct- 
ing the  receivers  "  from  the  incoming  rents,  and  profits  of  said 
property,  after  meeting  such  other  obligations  as  they  have 
been  directed  to  discharge  by  the  former  orders  of  this  court. 
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to  pay  from  whatever  balance  may  remain  in  their  hands  the 
interest,  as  the  same  shall  from  time  to  time  mature,  upon  the 
following  bonds  or  other  obligations  secured  by  mortgage  on 
the  several  lines  or  divisions  "  enumerated,  whose  earnings  had 
been  sufficient  to  pay  the  interest.  The  order  further  provided 
"  that  the  receivers  herein,  until  otherwise  directed,  keep  the 
accounts  of  all  the  earnings  and  incomes  from,  as  well  as  the 
accounts  of  all  the  operating  expenses,  cost  of  maintenance, 
and  taxes  upon,  the  following  lines  or  divisions  of  said  prop- 
erty separately,  to  wit,"  and  here  follow  the  lines  which  had 
not  earned  interest,  including  the  Quincy  Company;  "and 
that  said  receivers  make  quarterly  reports  thereof,  showing 
not  only  the  income  and  expenses  of  each  of  the  lines  afore- 
said, but  also  the  methods  by  which  the  incomes  and  expenses 
of  said  lines  were  respectively  ascertained ; "  and  this  report 
was  confirmed. 

On  September  20,  1884,  the  receivers  filed  a  petition  for 
instructions  as  to  interest  due  on  bonds  of  the  Havana  division ; 
and  on  October,  15,  1884,  the  court  stated,  upon  the  matter 
being  again  brought  up,  that  money  that  belonged  to  the 
underlying  mortgages  would  not  be  taken  to  pay  interest  on 
non-earning  branches. 

December  16, 1884,  the  Quincy  Company  filed  an  interven- 
ing petition  in  which  it  set  forth  that  interest  on  its  bonds  was 
in  default  and  "that  it  has  no  means,  property,  or  moneys 
aside  from  what  is  covered  by  said  mortgage,  and  that  it  is 
without  any  means  of  paying  said  overdue  and  defaulted 
interest ; "  that  it  believed  that,  if  default  in  the  payment  of 
interest  should  continue,  the  bondholders  would  require  the 
sale  of  the  mortgaged  property  under  the  terms  of  the  mort- 
gage; that  it  had  applied  to  the  president  of  the*  Wabash 
Company  and  others  of  its  officers  for  information,  but  had 
been  unable  to  obtain  any,  of  an  intention  on  the  part  of  the 
company,  or  any  one  for  it,  to  make  such  payment;  and  it 
prayed  that  the  company  or  defendants,  or  some  one  of  them, 
should  pay  the  interest  on  the  bonds  in  default  July  1,  1884, 
or  that  such  interest  be  paid  out  of  the  funds  of  the  Wabash 
Company  in  the  charge  or  under  the  control  of  the  court  or 
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tbe  receivers,  or  that  the  court  order  that  the  lease  between 
the  petitioner  and  the  Wabash  Company  be  transferred  to  the 
St.  Joseph  and  Quincy  Eailroad  Company,  which  latter  com- 
pany would  pay  the  interest  coupons  in  arrears,  and  would 
either  pay  or  give  security  to  pay  the  interest  coupons  about 
to  mature  January  1,  1885,  and  would  assume  any  and  all  lia- 
bilities resting  upon  the  Wabash  Company  or  to  which  it  was 
subject  by  reason  of  the  existence  of  or  under  said  lease.  This 
petition  was  answered  by  the  receivers  and  the  Central  Trust 
Company  and  Cheney,  trustee,  and  April  16,  1886,  it  was 
ordered  that  whenever  within  sixty  days  from  that  date  the 
St.  Joseph  and  Quincy  Eailroad  Company  should  pay  to  the 
trustees  on  the  first  mortgage  an  amount  equal  to  the  coupons 
on  the  first  mortgage  of  the  Quincy  Company  due  July  1, 

1884,  and  January  1, 1885,  in  payment  of  said  coupons,  and 
should  assume  by  proper  agreement  in  writing  the  liabilities 
and  obligations  to  be  performed  by  the  lessee  under  said 
lease,  then  said  lease  should  become  assigned  and  vested  in 
the  St.  Joseph  Company,  freed  from  any  liens  or  rights  of  the 
Wabash  Company  or  the  trustees  under  the  general  mort- 
igage. 

On  January  8,  1886,  the  receivers  reported  the  incomes  and 
earnings  from,  as  well  as  the  operating  expenses,  cost  of 
maintenance  and  taxes  of,  the  Quincy  Company,  from  May  2D 
to  September  30,  1884,  showing  a  deficit  of  $1416.78;  and  on 
the  second  of  March,  1885,  made  a  similar  report  showing  a 
deficit  of  $9021.82  from  October  1  to  December  31,  1884;  and 
on  May  15,  1886,  a  report  showing  a  total  deficit  up  to  Febru- 
ary 28,  1885,  for  nine  months,  of  $20,251.09.     On  March  20, 

1885,  the  receivers  filed  a  petition  setting  forth  in  detail  the 
earnings  and  operating  expenses  of  all  the  branch  and  leased 
lines  of  the  Wabash  Company  from  May  29  to  November  30, 
1884,  and  prayed  orders  with  respect  to  the  future  operation 
of  the  lines,  and  concerning  the  payment  of  the  respective  ren- 
tals which  the  Wabash  Company  had  agreed  to  pay.  Upon 
this  petition  the  court  made  an  order,  April  16,  1885,  which 
was  entitled:  "In  the  matter  of  the  application  of  the  receiv- 
ers for  the  cancellation  of  certain  leases."     By  this  order  the 
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court  directed :  (1)  "  That  subdivisional  accounts  must  be  paid 
separately."  (2)  "Where  any  subdivision  earns  a  surplus  over 
expenses,  the  rental  or  subdivisional  interest  will  be  paid  to 
the  extent  of  the  surplus  and  only  to  the  extent  of  the  sur- 
plus.'- (3)  "Where  a  subdivision  earns  no  surplus,  simply  pays 
operating  expenses,  no  rent  or  subdivisional  interest  will  be 
paid.  If  the  lessor  or  the  subdivisional  mortgagee  desires 
possession  or  foreclosure,  he  may  proceed  at  once  to  assert  his 
rights.  While  the  court  will  continue  to  operate  such  subdi- 
vision until  some  application  be  made,  yet  the  right  of  a  les- 
sor or  mortgagee  whose  rent  or  interest  is  unpaid  to  insist 
upon  possession  or  foreclosure  will  be  promptly  recognized." 
(4)  "  Where  a  subdivision  not  only  earns  no  surplus,  but  fails 
to  pay  operating  expenses,  as  in  the  St.  Joseph  and  St.  Louis 
branch,  the  operation  of  the  subdivision  will  be  continued,  but 
the  extent  of  that  operation  will  be  reduced  with  an  unsparing 
though  a  discriminating  hand;  that  is,  if  a  subdivision  does  not 
earn  operating  expenses,  and  receivers  are  running  two  trains 
a  day,  then  lop  one  of  them  oflf;  if  they  are  running  one  train 
a  day  and  still  it  does  not  pay,  then  run  one  train  in  two  days. 
While  the  court  will  endeavor  to  keep  that  subdivision  in  oper- 
ation, it  will  make  the  burden  of  it  to  the  consolidated  corpora- 
tion, and  to  all  the  other  interests  put  into  that  consolidated 
corporation,  a  minimum." 

These  directions  were  given  in  an  opinion  which  was  ordered 
to  stand  as  the  order  of  the  court  in  respect  to  the  mattere 
therein  referred  to.  23  Fed.  Rep.  8G3.  July  15, 1885,  Gilman 
and  Bull,  trustees  under  the  mortgage  of  the  Quincy  Com- 
pany, petitioned  for  the  possession  of  its  property.  The  peti- 
tion was  granted  by  the  court  and  the  receivers  were  ordered 
to  surrender  and  transfer  said  property  to  the  trustees  on  or 
before  August  1,  1885,  which  was  done. 

On  July  1,  1884,  an  instalment  of  interest  on  the  bonds  of 
the  Quincy  Company,  for  $36,120,  became  due  and  was  not 
paid.  On  January  1,  1885,  another  like  instalment  became 
due  and  was  not  paid.  On  July  1,  1885,  another  like  instal- 
ment became  due  and  was  not  paid.  The  rent  due  for  the 
month  of  July  amounted  to  $6020,  and  was  not  paid.     The 
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foregoing  instalments  aggregated  $114,380.  The  taxes  on 
the  railroad  of  the  Quincy  Company  for  the  year  1884 
amounted  to  $16,000,  and  Avere  not  paid  by  the  Wabash  Com- 
pany or  the  receivers,  but  by  the  trustees  for  the  Quincy  Com- 
pany, who  also  made  repairs  upon  said  railroad  at  an  expense 
of  $15,000. 

December  8,  1885,  the  trustees  Gilman  and  Bull  filed  a  peti- 
tion, in  which  application  the  Quincy  Company  united  June 
12, 1886,  by  a  separate  petition.  These  petitions  prayed  that 
the  court  would  order  the  receivers  to  pay  to  the  Quincy  Com- 
pany or  the  trustees,  for  the  bondholders,  the  sum  of  $114,380 
for  interest,  $16,000  for  taxes  and  $15,000  for  necessary  re- 
pairs, "  being  the  rental  due  on  account  of  the  said  lease  of 
the  property"  of  the  company;  and  that  the  court  would 
decree  that  said  sums  "  are  liens  superior  and  paramount  to  all 
mortgages  on  all  the  property  of  the  said  Wabash,  St.  Louis 
&  Pacific  Kailway  Company."  The  prayer  of  the  trustee's 
petition  was  confined  to  the  sum  of  $114,380. 

January  6,  1886,  a  decree  was  entered  foreclosing  the  mort- 
gages, upon  the  property  of  the  Wabash  Company,  known  as 
the  general  mortgage  and  the  collateral  trust  mortgage.  The 
court  found  due  upon  the  general  mortgage  the  principal  sum 
of  $17,000,000,  and  for  interest  $2,132,753.40,  up  to  December 
1, 1885;  and  upon  the  collateral  trust  mortgage  the  principal 
sum  of  $10,000,000  and  $1,109,268.80  interest.  In  default  of 
payment  of  these  sums  the  court  directed  the  sale  of  the  mort- 
gaged property,  excluding,  however,  the  property  of  the 
Quincy  Company.  The  court  decreed  that  the  sale  and  con- 
veyance of  the  mortgaged  property  should  not  have  the  effect  of 
discharging  any  part  of  said  property  from  tlie  payment  of 
claims  that  had  been  or  might  be  charged  against  the  same  or  the 
receivers  by  the  court  making  the  decree  or  any  other  Circuit 
Court  exercising  ancillary  jurisdiction,  or  by  any  other  court 
to  which  any  of  the  parties  to  said  decree  had  been  remitted, 
and  that  the  property  should  be  subject  to  be  retaken,  and  if 
necessary,  resold,  if  the  sums  so  charged  or  to  be  charged 
against  it  or  said  receivers  should  not  be  paid  within  a  rea- 
sonable time  after  being  required  by  order  of  court.     The 
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mortgaged  property  was  thereupon  sold,  but  no  surplus  re- 
alized. 

The  net  earnings  of  the  Wabash  system  from  the  time  the 
receivers  took  possession  to  the  time  when  they  surrendered 
the  road  of  the  Quincy  Company  were  $1,012,857.39,  which 
was  $3,304,633.61  less  than  the  amount  of  preferred  debt  exist- 
ing when  the  receivers  took  possession.  The  petitions  of  the 
trustees  Gilman  and  Bull  and  of  the  Quincy  Company  were 
referred  to  a  master  who  reported  against  the  claims  therein 
set  forth.  Exceptions  were  argued  before  the  Circuit  Court 
and  overruled,  the  report  confirmed  and  the  petitions  dis- 
missed, whereupon  the  petitioners  brought  the  case  by  appeal 
to  this  court.  The  opinions  of  Brewer,  Circuit  Judge,  and 
Thayer,  District  Judge,  will  be  found  reported  in  34  Fed.  Eep. 
259. 

Mr,  D.  H,  Chamberlain  and  Mr.  Everett  W.  Pattismi  for 
appellants. 

The  receivers  of  the  Wabash,  St.  Louis  and  Pacific  Railway 
Company,  having  taken  possession  of  and  operated  the  rail- 
road of  the  Quincy,  Missouri  and  Pacific  Kailroad  Company, 
from  May  27,  1884,  to  August  1,  1885,  must  be  held  to  have 
adopted  the  lease  under  which  said  railroad  was  held  at  the 
time  of  their  appointment,  and  to  have  made  themselves  and 
the  property  in  their  hands  liable  to  the  lessor  company 
according  to  the  terms  of  such  lease.  Thomas  v.  Pemherton^ 
7  Taunt.  206 ;  Hanson  v.  Stevenson,  1  B.  &  Aid.  303 ;  In  re 
Oak  Fits  Colliery  Co.,  21  Ch.  D.  322,  330,  and  cases  there 
cited  ;  In  re  Lundy  Granite  Co.,  L.  R  6  Ch.  462  ;  In  re  South 
Kensington  Cooperative  Stores,  17  Ch.  D.  161;  In  re  Silkstone 
cfe  Dodworth  Coal  cfe  Iron  Co.,  17  Ch.  D.  158 ;  In  re  Brown, 
Bailey  c&  Dixon,  18  Ch.  D.  649  ;  In  re  Bridgewater  Engineer- 
in^  Co.,  12  Ch.  D.  181 ;  Martin  v.  Black,  9  Paige,  641 ;  S.  C. 
38  Am.  Dec.  574;  In  re  Brown,  3  Edwd.  Ch.  384;  Hoyt  v. 
Stoddard,  2  Allen,  442 ;  Boyce  v.  BakeweU,  37  Missouri,  492 ; 
Commonwealth  v.  Franklin  Ins.  Co.,  115  Mass.  278;  Wood- 
ruff V.  Erie  Railway   Co.,  93  N.  Y.  609;  Miltenherger  v. 
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Logan^port  Railway^  106  U.  S.  286;  Vermont  cfe  Canada 
Railroad  v.  Yei'inont  Central  Railroad^  50  Vermont,  500; 
Langdon  v.  Vermont  cJ&  Canada  Railroad^  53  Vermont,  230  ; 
8.  C,  54  Vermont,  593 ;  Ex  parte  Faxon,  1  Lowell,  404 ;  Fos- 
dick  V.  SchaUy  99  U.  S.  235  ;  Union  Trust  Co,  v.  lUinois 
Midland  Railway y  117  U.  S.  434;  Mlis  v.  Boston,  Hartford 
&  Erie  Railroad,  107  Mass.  1 ;  In  re  New  Jersey  cfe  New 
T<yrk  Railway  Co.,  29  K  J.  Eq.  67. 

There  are  no  circumstances  in  this  case  which  should  except 
it  from  this  general  rule. 

Mr.  Edward  W.  Sheldon  filed  a  brief  for  appellants. 

Mr.  James  Thomson,  by  leave  of  court,  filed  a  brief  for 
appellants. 

Mr.  WeUs  H.  Blodgett  and  Mr.  Thomas  U.  Hvhbard  for 
appellees. 

Mb.  Chief  Justice  Fuller  delivered  the  opinion  of  the  court. 

When  the  receivers  were  appointed,  the  Wabash  Company 
consisted  of  a  system  controlling  some  thirty-six  hundred  miles 
of  road,  made  up  by  the  consolidation  and  leasing  of  many 
different  railroads,  upon  nearly  every  one  of  which  there 
existed  one  or  more  mortgages.  The  company  was  insolvent, 
its  preferential  indebtedness  amounted  to  nearly  four  and  one- 
half  millions,  its  credit  was  gone,  and  many  parts  of  the 
property  were  in  a  wretched  condition.  The  bill  was  obvi- 
ously ffamed  upon  the  theory  that  an  insolvent  railroad  cor- 
poration has  a  standing  in  a  court  of  equity  to  surrender  its 
property  into  the  custody  of  the  court,  to  be  preserved  and 
disposed  of  according  to  the  rights  of  its, various  creditors,  and, 
in  the  meantime,  operated  in  the  public  interest.  The  relief 
sought  was  predicated  upon  the  view  that  those  rights  were 
not  changed  by  the  application,  and  that  the  proceeding  was 
in  the  interest  of  each  and  all  of  them  as  such  interest  might 
appear.  The  bill  is  characterized  by  one  of  the  counsel  as 
"without  precedent."    We  are  not  called  upon  to  inquire  as 
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to  how  that  may  be,  but  we  readily  agree  that  the  concession 
to  a  mortgagor  company  of  the  power  through  its  own  act  to 
displace  vested  liens  by  unsecured  claims  is  dangerous  in  the 
extreme.  But  no  such  concession  was  made  here.  On  the 
contrary,  from  the  beginning,  the  court,  by  repeated  directions 
and  orders,  fully  recognized  the  fact  that  none  of  the  numer- 
ous defendants  had  consented  that  their  rights,  whatever  they 
might  be,  should  be  subordinated  to  those  of  others  to  which 
they  were  superior,  and  that  no  defendant  should  be  subjected 
to  loss  of  priority  because  necessarily  brought  into  association 
with  others  by  the  bill. 

In  the  order  of  appointment,  the  receivers  were  directed  to 
pay  out  of  the  income  that  should  come  into  their  hands 
rental  which  had  accrued  or  which  might  accrue  upon  all  com- 
plainant's leased  lines,  but  to  keep  accounts  showing  the  source 
of  income  and  revenue  with  reference  to  expenditure.  Imme- 
diately, and  within  a  month  thereafter,  the  receivers  called 
the  attention  of  the  court  to  the  fact  that  the  earnings  of  ten 
enumerated  lines  or  divisions  had  not  at  any  time  since  their 
acquisition  been  suflBcient  to  pay  their  operating  expenses,  the 
cost  of  their  maintenance  and  interest  on  the  bonds  and  other 
obligations  secured  upon  each  of  them,  while  certain  others 
had;  and  by  the  confirmation  of  the  master's  report,  which 
was  made  on  the  28th  of  June,  1884,  the  court,  adopting  its 
recommendations,  directed  that  the  receivers  should  pay 
interest  on  the  bonds  or  obligations  secured  on  the  several 
paying  enumerated  lines  or  divisions,  from  whatever  balance 
of  income  might  remain  in  their  hands  after  meeting  other 
obligations ;  and  that  an  account  should  be  kept  of  the  earn- 
ings and  incomes  from,  as  well  as  the  accounts  of  all  the  oper- 
ating expenses,  cost  of  maintenance  and  taxes  upon,  certain 
other  enumerated  lines  or  divisions,  including  that  of  the 
petitioner.  This  was  followed  by  the  declaration  of  the  court 
that  the  earnings  of  the  branches  which  earned  their  interest 
were  not  to  be  taken  to  pay  interest  on  non-earning  branches, 
but  that  the  concerns  which  had  not  earned  running  expenses 
would  be  permitted  to  collapse.  Then  came  the  intervening 
petition  of  the  appellant  company  for  a  transfer  of  the  lease, 
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which  petition  was  granted ;  but  the  order  of  court  was  not 
availed  of  or  acted  upon  by  petitioner. 

The  order  of  April  16,  1885,  reiterated  the  position  taken 
by  the  court,  and  specifically  pointed  out  that  where  there 
was  no  income,  rental  claims  would  not  be  paid. 

The  petitioners,  however,  after  taking  possession  of  their 
road,  asked  the  court  to  decree,  not  the  allowance  of  their 
rental  claims,  and  those  for  repairs,  and  taxes  paid,  as  unse- 
cured indebtedness,  but  a  lien  in  their  favor  for  those  amounts 
superior  and  paramount  to  the  mortgages  on  the  property  of 
the  Wabash  Company.  They  sought,  in  other  words,  to  have 
these  claims  charged  upon  the  corpus  of  the  property  in  pref- 
erence to  subsisting  contract  liens.  And  they  based  this  con- 
tention upon  the  proposition  that  the  receivers  had  adopted 
the  lease  and  made  themselves,  and  the  property  in  their 
hands,  liable  according  to  its  terms. 

It  is  not  asserted  that  these  receivers  became  the  assignees 
of  the  unexpired  term  of  the  leasehold  estate  with  the  right 
to  dispose  of  it,  but  it  is  claimed  that  because  they  took  pos- 
session of  the  railroad  of  the  Quincy  Company  and  held  and 
operated  it  until  August  1,  1885,  they  became  liable  to  the 
extent  of  the  rental  up  to  that  time.  But  the  receivers  were 
not  statutory  receivers,  nor  did  they  occupy  identically  the 
same  position  as  assignees  in  bankruptcy  or  insolvency,  and 
the  like.  They  were  ministerial  officers  appointed  by  the 
Court  of  Chancery  to  take  possession  of  and  preserve  pendente 
lite  the  fund  or  property  in  litigation  ;  mere  custodians,  com- 
ing within  the  nde  stated  in  Chicago  Union  Bank  v.  Kansas 
City  Bank,  136  TJ.  S.  223,  236,  where  this  court  said:  "A 
receiver  derives  his  authority  from  the  act  of  the  court 
appointing  him,  and  not  from  the  act  of  the  parties  at 
whose  suggestion  or  by  whose  consent  he  is  appointed ;  and 
the  utmost  eflFect  of  his  appointment  is  to  put  the  property 
from  that  time  into  his  custody  as  an  officer  of  the  court,  for 
the  benefit  of  the  party  ultimately  proved  to  be  entitled,  but 
not  to  change  the  title,  or  even  the  right  of  possession  in  the 
property." 

As  observed  in  relation  to  such  a  receiver,  by  the  Supreme 
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Court  of  Maryland,  in  Gaither  v.  StocJd>ridge^  67  Maryland, 
222,  224,  cited  by  counsel  for  appellee :  "  It  is  manifest  that 
the  scope  of  his  duties  and  powers  are  very  much  more 
restricted  than  those  of  an  assignee  in  bankruptcy  or  insol- 
vency. In  the  case  of  an  assignee  in  bankruptcy,  the  law 
casts  upon  such  assignee  the  legal  title  to  the  unexpired  term 
of  the  lease,  and  he  thus  becomes  assignee  of  the  term  by 
operation  of  law,  unless,  from  prudential  considerations,  he 
elects  to  reject  the  term  as  being  without  benefit  to  the 
creditors.  But  not  so  in  the  case  of  receivers,  unless  it  be,  as 
in  New  York,  and  some  of  the  other  States,  where,  by  statute, 
a  certain  class  of  receivers  are  invested  with  the  insolvent's 
estate,  and  with  powers  very  similar  to  those  vested  in  an 
assignee  in  bankruptcy.  Booth  v.  Clark^  17  How.  331.  The 
ordinary  chancery  receiver,  such  as  we  have  in  this  case,  is 
clothed  with  no  estate  in  the  property,  but  is  a  mere  custodian 
of  it  for  the  court ;  and,  by  special  authority,  may  become  an 
oflBcer  of  the  court  to  effect  a  sale  of  the  property,  if  that  be 
deemed  necessary  for  the  benefit  of  the  parties  concerned.  If 
the  order  of  the  court,  under  which  the  receiver  acts,  embraces 
the  leasehold  estate,  it  becomes  his  duty,  of  course,  to  take 
possession  of  it.  But  he  does  not,  by  taking  such  possession, 
become  assignee  of  the  term,  in  any  proper  sense  of  the  word. 
He  holds  that,  as  he  would  hold  any  other  personal  property 
involved,  for  and  as  the  hand  of  the  court,  and  not  as  assignee 
of  the  term." 

But  appellants  insist  that  without  regard  to  privity  of  estate 
or  privity  of  contract,  receivers  in  chancery  are  liable,  not  for 
a  reasonable  rental  value  during  the  occupancy  of  leased 
property  committed  to  their  charge  by  order  of  court,  but  for 
rental  according  to  the  covenants  of  the  leases  whenever  there 
are  unequivocal  acts  of  use  and  control  of  such  property  ; 
and  that  they  thus  adopt  the  leases  and  become  bound  by 
their  terms  so  long  as  such  use  and  control  continue.  It  is 
said  that  this  is  settled  doctrine,  and  that  whether  receivers 
take  as  statutory  or  common  law  or  quasi  or  equitable 
assignees ;  whether  the  title  is  in  them,  or  the  estate,  or  the 
whole  estate,  has  vested  in  them,  or  whether  they  hold  as 
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mere  custodians  for  the  court,  is  immaterial;  that  they  are 
put  to  an  election  to  assume  or  to  reject  the  leases,  and  if 
they  elect  to  avail  themselves  of  them,  they  are  bound  to 
respond  according  to  their  terms.  This  position  ignores  any 
distinction  between  those  who  take  by  operation  of  law  and 
those  who  do  not,  but  inasmuch  as  it  confessedly  requires  the 
application  of  the  same  rule  as  in  the  case  of  statutory  re- 
ceivers, assignees,  and  liquidators,  this  branch  of  the  contro- 
versy may  be  disposed  of  on  appellants'  own  ground. 

That  rule  is  thus  stated  in  Mr.  Piatt's  work  on  Leases,  (vol. 
2,  p.  435,)  in  reference  to  assignees  in  bankruptcy :  "  A  rea- 
sonable time  was  allowed  the  assignees  to  ascertain  the  value 
of  the  lease  before  they  made  their  election ;  for  which  pur- 
pose they  might  have  it  valued,  or  put  up  for  sale,  without 
danger  of  such  act  being  deemed  an  acceptance.  If,  however, 
they  accepted  a  bidding,  or  dealt  with  the  estate  as  their  own,  or 
used  it  in  a  manner  injurious  to  the  persons  otherwise  entitled, 
they  were  not  within  this  protection."  The  principle  that 
such  assignees  shall  not  be  held,  unless  by  their  consent,  to 
take  what  will  charge  the  estate  with  a  burden,  has  been 
often  applied  by  this  court ;  Olenny  v.  Langdon^  98  U.  S.  20 ; 
American  File  Co.  v.  Oarretty  110  U.  S.  288;  Sparhawk  v. 
Terkesy  142  U.  S.  1 ;  and  also  by  the  state  courts,  as  in 
Martin  v.  Blacky  9  Paige,  641,  by  Chancellor  Walworth ;  in 
CommonweaUh  v.  Franklin  Insurance  Co.y  115  Mass.  278,  by 
Judge  Endicott;  in  Berry  v.  Gillis,  17  N.  H.  9,  by  Chief 
Justice  Parker  ;  and  in  many  other  cases. 

It  is  thus  expounded  in  respect  of  oflBcial  liquidators  under 
the  English  "Companies  Act,"  by  Jjovd  Justice  Lindley,  in 
In  re  Oak  Pits  Colliery  Co.,  21  Ch.  D.  322,  330 : 

"  (1)  If  the  liquidator  has  retained  possession  for  the  pur- 
poses of  the  winding  up,  or  if  he  has  used  the  property  for 
carrying  on  the  company's  business,  or  has  kept  the  property 
in  order  to  sell  it  or  to  do  the  best  he  can  with  it,  the  land- 
lord will  be  allowed  to  distrain  for  rent  which  has  become  due 
since  the  winding  up.  .  .  .  (2)  But  if  he  has  kept  posses- 
sion by  arrangement  with  the  landlord  and  for  his  benefit  as 
well  as  for  the  benefit  of  the  company,  and  there  is  no  agree- 
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ment  with  the  liquidator  that  he  shall  pay  rent,  the  landlord 
is  not  allowed  to  distrain.  .  .  .  When  the  liquidator 
retains  the  property  for  the  purpose  of  advantageously  dis- 
posing of  it,  or  when  he  continues  to  use  it,  the  rent  of  it 
ought  to  be  regarded  as  a  debt  contracted  for  the  purpose  of 
winding  up  the  company,  and  ought  to  be  paid  in  full  like 
any  other  debt  or  expense  properly  incurred  by  the  liquidator 
for  the  same  purpose,  and  in  such  a  case  it  appears  to  us  that 
the  rent  for  the  whole  period  during  which  the  property  is  so 
retained  or  used  ought  to  be  paid  in  full  without  reference  to 
the  amount  which  could  be  realized  by  a  distress.  .  .  .  But 
no  authority  has  yet  gone  the  length  of  deciding  that  a  land- 
lord is  entitled  to  distrain  for  or  be  paid  in  full  rent  accru- 
ing since  the  commencement  of  the  winding  up,  where  the 
liquidator  has  done  nothing  except  abstain  from  trying  to  get 
rid  of  the  property  which  the  company  holds  as  lessee.  If  the 
landlord  had  endeavored  to  reenter  and  the  liquidator  had 
objected,  the  case  might  be  different,  but  having  regard  to  the 
provisions  of  the  Companies  Act  of  1862,  we  are  of  opinion 
that  in  the  case  now  supposed  the  landlord  must  rely  on  his 
right,  if  any,  to  reenter  and  prove  for  the  arrears  due  to  him, 
and  that  he  is  not  entitled  to  anything  more." 

In  Sunflower  Oil  Company  v.  Wilson,  142  U.  S.  313,  322, 
where  an  oil  company  contracted  with  a  railway  company  to 
purchase  certain  rolling  stock  and  lease  the  same  to  the  rail- 
way company  at  a  specified  rental,  the  latter  agreeing  to 
purchase  and  pay  for  it  in  cash  on  or  before  a  given  date,  or 
if  it  should  be  unable  to  do  so  to  turn  it  over  to  the  oil  com- 
pany at  the  expiration  of  the  contract  in  good  order  and  con- 
dition, and  the  railway  company  became  insolvent  and  its 
mortgage  bondholders  instituted  proceedings  to  foreclose  and 
had  a  receiver  appointed,  it  was  said  :  "  The  receiver  did  not 
simply  by  virtue  of  his  appointment  become  liable  upon  the 
covenants  and  agreements  of  the  railway  company.  High  on 
Keceivers,  §  273;  ffoyt  v.  Stoddard,  2  Allen,  442.  Upon 
taking  possession  of  the  property,  he  was  entitled  to  a  reason- 
able time  to  elect  whether  he  would  adopt  this  contract  and 
make  it  his  own,  or  whether  he  would  insist  upon  the  inability 
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of  the  company  to  pay,  and  return  the  property  in  good  order 
and  condition,  paying,  of  course,  the  stipulated  rental  for  it  so 
long  as  he  used  it."  As  between  the  mortgagees  invoking  the 
interposition  of  the  court  and  the  oil  company,  the  agreed 
rental  was  held  to  be  the  proper  payment  to  be  made  for 
the  use  of  the  rolling  stock  under  the  particular  contract  in 
question. 

Tested  by  this  rule,  we  are  of  opinion  that  these  receivers 
did  not  become  bound  by  an  election  or  by  reason  of  any  act 
of  their  own  or  by  any  order  of  the  court. 

The  court  did  not  bind  itself  or  its  receivers  eo  instdnti  by 
the  mere  act  of  taking  possession.  Keasonable  time  had 
necessarily  to  be  taken  to  ascertain  the  situation  of  affairs. 
The  Quincy  Company,  as  a  quasi  public  corporation,  operat- 
ing a  public  highway,  was  under  a  public  duty  to  keep  up  and 
maintain  its  railroad  as  a  going  concern,  as  was  the  Wabash 
Company  under  the  contract  between  them,  but  the  latter  had 
become  unable  to  perform  the  public  service  for  which  it  had 
been  endowed  with  its  faculties  and  franchises,  and  which  it 
had  assumed  to  discharge  as  between  it  and  the  other  com- 
pany. Its  operation  could  only  be  continued  under  the  re- 
ceivers, whose  action  in  that  respect  cannot  be  adjudged  to 
have  been  dictated  by  the  idea  of  keeping  the  property  in 
order  to  sell  it,  or  using  it  to  the  advantage  of  the  creditors, 
or  doing  otherwise  than  "  abstain  from  trying  to  get  rid  of 
the  property."  Clearly  this  was  no  case  of  the  employment 
of  the  property  of  another  for  one's  own  benefit.  Within  a 
month  the  receivers  applied  to  the  court  for  instructions, 
distinctly  setting  forth  that  there  was  no  income  wherewith 
lo  pay  the  rental  in  question,  and  the  order  of  court,  entered 
at  once,  proceeded  upon  the  theory  that  they  were  not  to  be 
bound  by  the  rental  prescribed. 

Nor  was  there  any  resistance  by  the  receivers  or  impediment 
interposed  by  them  to  the  reentry  of  the  Quincy  Company. 
The  receivers  did  not  so  remain  in  possession,  nor  were  they 
authorized  by  the  court  to  so  remain,  as  to  render  the  lessor 
unable  itself  to  resume  possession.  The  lease  gave  the  Quincy 
Company  the  option  to  reenter,  and  put  an  end  to  it,  upon  de- 
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fault  in  payment  of  rental  continued  for  thirty  days.  Default 
in  fact  did  not  occur  until  July  1,  1884,  but  upon  the  face  of 
the  bill  the  utter  inability  of  the  Wabash  Company  to  pay  rent 
appeared,  and  under  the  circumstances  it  is  unreasonable  to 
suppose  that  if  appellants  had  applied  to  the  Circuit  Court  for 
possession  of  the  property  earlier  than  they  did,  the  court,  in 
view  of  the  state  of  case  disclosed  by  the  record,  would  have 
declined  to  hand  it  over.  Such  application  was  made  Decem- 
ber 16, 1884,  and  an  order  granted  accordingly,  but  not  availed 
of  by  the  Quincy  Company.  Subsequently,  on  a  renewed 
application,  the  company  retook  its  road,  freed  from  any 
liability  for  the  enormous  preferential  indebtedness  of  the 
Wabash  Company,  and  with  its  public  duty  discharged  up  to 
that  time  by  the  receivers  at  a  loss  of  more  than  $20,000. 
The  lease  had  not  theretofore  been  cancelled  by  the  court, 
doubtless  because  it  was  considered  that  that  ought  not  to  be 
done  without  the  assent  of  the  lessor,  but  the  court  said : 
"  The  right  of  a  lessor  or  mortgagee,  whose  rent  or  interest 
is  unpaid,  to  insist  upon  possession  or  foreclosure  will  be 
promptly  recognized."  This  was  as  late  as  April  16, 1885,  but 
it  was  consistent  with  the  order  of  June  28,  1884,  and  the 
position  of  the  court  throughout.  Indeed,  there  can  be  no 
pretence  that  the  Quincy  Company  or  its  trustees  were  en- 
couraged to  remain  inactive  in  reliance  on  payment  of  rental 
under  order  of  court  unless  the  earnings  of  their  road  justified 
it. 

Our  conclusion  is  that  the  receivers,  as  such,  did  not  become 
so  committed  to  the  terms  of  the  lease  as  by  reason  thereof  to 
be  subjected  to  an  obligation  requiring  the  rental  to  be  paid 
out  of  the  property  of  the  Wabash  Company  in  preference  to 
the  payment  of  the  mortgagees  of  that  property.  Whether 
that  rental  might  be  preferred  in  payment  to  the  unsecured 
debts  if  there  had  been  any  equity  in  the  mortgaged  premises, 
is  a  question  not  arising  for  decision. 

If  the  receivers  were  not  bound  as  having  become  virtually 
assignees  of  the  lease  or  by  reason  of  any  acts  of  their  own  or 
orders  of  the  court,  were  the  petitioners  entitled  to  the  relief 
they  prayed  upon  any  ground  heretofore  recognized  as  justify- 
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ing  such  imposition  upon  the  corpus  of  the  property  in  priority 
to  the  claims  of  lien  creditors  ? 

In  MorgarCa  Company  v.  Texas  Central  Railway^  137 
U.  S.  171,  197,  we  said  that  the  doctrine  of  Fosdich  v.  Schall, 
99  U.  S.  235,  is :  "  That  a  court  of  equity  may  make  it  a  con- 
dition of  the  issue  of  an  order  for  the  appointment  of  a 
receiver,  that  certain  outstanding  debts  of  the  company  shall 
be  paid  from  the  income  that  may  be  collected  by  the  receiver 
or  from  the  proceeds  of  sales ;  that  the  property  being  in  the 
hands  of  the  court  for  administration  as  a  trust  fund  for  the 
payment  of  incumbrances,  the  court,  in  putting  it  in  condi- 
tion for  sale,  may,  if  needed,  recognize  the  claims  of  material 
men  and  laborers,  and  some  few  others  of  similar  nature, 
accruing  for  a  brief  period  prior  to  its  intervention,  where 
current  earnings  have  been  used  by  the  company  to  pay  mort- 
gage debt  or  improve  the  property,  instead  of  to  pay  current 
expenses,  under  circumstances  raising  an  equity  for  their 
restoration ;  as  for  instance  where  the  company  being  insol- 
vent and  in  default  is  allowed  by  the  mortgage  bondholders 
to  remain  in  possession  and  operate  the  road  long  after  that 
default  has  become  notorious,  or  where  the  company  has 
been  suddenly  deprived  of  the  control  of  its  property,  and  the 
pursuit  of  any  other  course  might  lead  to  cessation  of  opera- 
tion. Miltenberger  v.  Logansport  Railway  Co.^  106  IJ.  S. 
286,  311,  312.  If  the  oflBcers  of  the  company,  remarked  Mr. 
Chief  Justice  Waite,  in  Fosdick  v.  Sckall,  '  give  to  one  class 
of  creditors  that  which  properly  belongs  to  another,  the  court 
may,  upon  an  adjustment  of  the  accounts,  so  use  the  income 
which  comes  into  its  own  hands  as,  if  practicable,  to  restore 
the  parties  to  their  original  equitable  rights.  .  .  .  What- 
ever is  done,  therefore,  must  be  with  a  view  to  a  restoration 
by  the  mortgage  creditors  of  that  which  they  have  thus  in- 
equitably obtained.  It  follows  that  if  there  has  been  in  reality 
no  diversion  there  can  be  no  restoration ;  and  that  the  amount 
of  restoration  shall  be  made  to  depend  upon  the  amount  of 
diversion.'  Burnham  v.  Bowen,  111  U.  S.  776;  Union  Trust 
Co.  V.  lUinms  Midland  Co,,  117  U.  S.  434." 

The  immense  floating  debt  for  supplies  and  other  prefer 
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ential  claims  here  precludes  the  inference  that  there  was 
any  such  diversion  of  earnings  applicable  to  the  payment 
of  rental,  and  the  priority  asked  cannot  be  rested  on  that 
ground. 

In  Wallace  v.  Loomis^  97  U.  S.  146,  162,  it  was  said  by 
Mr.  Justice  Bradley,  speaking  for  the  court :  "  The  power  of 
a  court  of  equity  to  appoint  managing  receivers  of  such  prop- 
erty as  a  railroad,  when  taken  under  its  charge  as  a  trust 
fund  for  the  payment  of  incumbrances,  and  to  authorize  such 
receivers  to  raise  money  necessary  for  the  preservation  and 
management  of  the  property,  and  make  the  same  chargeable 
as  a  lien  thereon  for  its  repayment,  cannot,  at  this  day,  be 
seriously  disputed.  It  is  a  part  of  that  jurisdiction,  always 
exercised  by  the  court,  by  which  it  is  its  duty  to  protect  and 
preserve  the  trust  funds  in  its  hands.  It  is,  undoubtedly,  a 
power  to  be  exercised  with  great  caution ;  and,  if  possible, 
with  the  consent  or  acquiescence  of  the  parties  interested  in 
the  fund." 

But  here  this  rental  was  certainly  not  an  expense  originated 
in  the  process  of  administration  by  the  court,  and  the  road 
was  surrendered  as  soon  as  the  lessor  would  take  it.  Xor  did 
the  mortgagees  consent  to  have  the  claim  charged  upon  the 
corpus  of  the  property  in  preference  to  their  mortgages.  The 
case  does  not  come  within  Kneeland  v.  Artiericaii  Loan  and 
Trust  Co.^  136  U.  S.  89 ;  Milteiiherger  v.  Logansport  Railway 
Co,,  106  U.  S.  286,  313;  or  any  other  of  the  authorities  cited. 

We  do  not  discover  any  equitable  ground  upon  which  appel- 
lants are  entitled  to  a  preference  in  the  distribution  of  the 
proceeds  of  the  sale  of  the  mortgaged  property.  The  cost  of 
the  maintenance  of  the  Quincy  road  by  the  receivers  exceeded 
its  total  earnings;  and  the  net  earnings  of  the  whole  Wabash 
system,  before  the  Quincy  Company  retook  its  road,  did  not 
amount  to  one-quarter  of  the  amount  of  preferred  debt  exist- 
ing when  the  receivers  were  appointed.  The  property  was 
surrendered  to  it  freed  from  any  charge  for  that  debt,  to  the 
payment  of  which  it  contributed  nothing.  The  action  of  the 
court  in  making  the  appointment  of  receivers  on  the  appli- 
cation  of  the  mortgagor  cannot  be  successfully  challenged 
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upon  this  appeal.  The  theory  of  the  bill  and  the  action  of 
the  court  and  its  officers  left  all  the  creditors  with  their  rights 
existing  as  they  existed  before  the  appointment  was  made; 
and  we  find  no  legal  or  equitable  grounds  upon  which  the 
prior  liens  of  the  mortgagees  can  be  displaced. 

The  decree  of  the  Circuit  Court  dismissing  these  petitions 
was  right,  and  it  is 

Ajffinned. 


ST.  JOSEPH  AND  ST.   LOUIS  RAILROAD  COM- 
PANY V.   HUMPHREYS. 

APPEAL  FROM  THE  CIBCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE 
EASTERN   DISTRICT   OF   MISSOURI. 

No.  287.    Argaed  and  sabmitted  April  12, 1892.  —  Decided  April  25, 1892. 

Following  Quinqf^  Missouri  &  Pacific  Bailroad  Co.  v.  Humphreys^  ante,  82, 
it  is,  with  regard  to  tlie  lease  of  the  St.  Joseph  and  St.  Louis  Railroad 
Company  by  the  Wabash  Company,  now  Held, 

(1)  That,  the  circumstances  in  the  latter  case  being  similar  to  those  in 

the  former,  the  receivers  were  entitled  to  a  reasonable  time  to 
ascertain  the  situation  of  the  leased  railroad  before  they  could  be 
held  to  have  assumed  the  lease ; 

(2)  That  the  time  taken  by  them  in  deciding  not  to  assume  it  was  a 

reasonable  time ; 

(3)  That  the  course  pursued  by  the  court  below  towards  the  various 

independent  roads  which  made  up  the  Wabash  system  was  equi- 
table and  Just  and  will  not  be  disturbed  in  this  case. 

The  court  stated  the  case  as  follows : 

June  1,  1874,  the  St.  Joseph  and  St.  Louis  Railroad  Com- 
pany leased  its  road  to  the  St.  Louis,  Kansas  City  and  North- 
em  Kailroad  Company  for  the  full  term  of  ninety-nine  years. 
The  lessee  agreed  to  pay  the  lessor  on  the  first  days  of  March 
and  September  in  each  year,  as  a  rental,  thirty  per  cent  of  the 
gross  earnings  of  said  line,  and  it  also  agreed  that  such  per- 
centage should  not  be  in  any  one  year  less  than  $20,000  ;  and 
agreed  to  pay  all  taxes,  and  put  the  road  in  good  running 
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order  and  keep  it  in  good  condition  during  the  whole  of  said 
term.     The  lease  also  contained  the  following  provision  : 

"But  in  case  default  shall  be  made  by  the  party  of  the 
second  part  in  the  payment  of  the  rents  herein  reserved  and 
the  same  or  any  part  thereof  shall  remain  unpaid  for  the  space 
of  thirty  days  from  and  after  the  day  when  the  same  shall 
become  due  and  payable,  or  if  said  party  of  the  second  part 
shall  fail  to  comply  with  its  covenants  to  pay  taxes  aforesaid 
or  in  all  things  keep  and  observe  all  and  every  the  covenants, 
stipulations,  and  agreements  herein  contained  and  on  its  part 
to  be  observed  and  kept,  then  it  shall  be  lawful  for  the  said 
party  of  the  first  part  to  enter  upon  and  take  possession  of  all 
the  property  hereby  leased,  together  with  all  the  improve- 
ments thereon  constructed,  and  to  have  again,  repossess  and 
enjoy  the  same  as  in  the  first  instance,  and  upon  such  default 
in  the  payments  of  rent  or  taxes  or  the  breach  of  any  such 
covenants  as  aforesaid  this  lease  shall  cease,  terminate,  and  be 
forfeited,  at  the  option  of  the  party  of  the  first  part." 

The  St.  Louis  Company  took  possession  of  the  leased  line 
and  operated  it  until  November,  1879,  at  which  time  that 
company  consolidated  with  the  Wabash  Railway  Company, 
the  consolidated  company  taking  the  name  of  the  Wabash, 
St.  Louis  and  Pacific  Railway  Company.  On  the  first  of 
June,  1880,  the  Wabash  Company  executed  to  the  Central 
Trust  Company  of  New  York  and  James  Cheney  a  mortgage 
on  its  entire  system  to  secure  what  were  known  as  its  general 
mortgage  bonds,  of  which  seventeen  millions  of  dollars  were 
issued,  and  subsequently  a  mortgage  to  the  Iron  Mountain 
Company  to  indemnify  that  company  for  certain  advances; 
and  also  a  collateral  trust  mortgage.  On  May  27, 1884,  the 
Wabash  Company  filed  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri  its  bill  of  com- 
plaint, which  has  already  been  suflBciently  set  forth  in  the 
preceding  case,  No.  223,  Quincy  c&e.  Railroad  v.  HumphreySj 
antey  82,  and  upon  the  filing  of  which  receivers  were  ap- 
pointed as  therein  detailed. 

On  June  15,  1884,  the  Wabash  Company  filed  by  leave  of 
court  an  amended  bill  of  complaint,  setting  forth  with  greater 
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particularity  the  various  lines  of  railway  belonging  to  its 
system ;  the  liens  and  incumbrances  thereon ;  and  the  financial 
condition  of  the  company  ;  and  stating  the  lease  between  the 
St.  Joseph  Company  and  the  St.  Louis,  Kansas  City  and 
Northern  Railway  Company  ;  and  the  consolidation,  bet  ween 
the  latter  company  and  the  Wabash  Company. 

On  June  26,  1884,  the  receivers  asked  instructions  from  the 
court,  but  the  St.  Joseph  Company  is  not  mentioned  in  their 
petition  of  that  date,  nor  in  the  master's  report  thereon.  The 
petition  states,  however,  that  the  Wabash  Railway  Company 
and  the  St.  Louis,  Kansas  City  and  Northern  were  possessed 
of  certain  valuable  lines  of  railroad,  which  were  subject  to 
mortgages  and  deeds  of  trust,  and  gives  a  list  of  them,  not 
including  the  St.  Joseph,  and  after  excluding  certain  lines  or 
divisions  whose  earnings  had  not  theretofore  been  suflBcient  to 
pay  operating  expenses,  cost  of  maintenance  and  interest, 
says  that  from  the  incoming  rents  and  profits  of  the  property 
now  in  their  possession  under  the  court's  former  order  they 
believe  they  can,  until  otherwise  directed,  pay  the  expenses, 
cost  and  interest  on  bonds  or  other  obligations  secured  by 
mortgages  or  deeds  of  trust  on  the  lines  or  divisions  that  were 
owned  or  possessed  either  by  the  Wabash  or  by  the  St.  Louis, 
Kansas  City  and  Northern  before  their  consolidation,  which 
lines  they  thought  would  continue  to  yield  suflBcient  to  make 
such  payments. 

The  order  of  appointment  directed,  among  other  things,  that 
the  receivers  should  pay  rental  on  all  leased  lines,  "  out  of  the 
income  that  shall  come  into  their  hands  from  the  operation  of 
said  railroad  or  otherwise,"  and  "  keep  such  accounts  as  may 
be  necessary  to  show  the  source  from  which  all  such  income 
and  revenues  shall  be  derived,  with  reference  to  the  interests 
of  all  parties  herein  and  the  expenditures  by  them  made.'* 
By  its  confirmation  of  the  master's  report  June  28,  1884,  the 
court  ordered  the  receivers  to  keep  the  accounts  of  the  earn- 
ings and  incomes  from,  as  well  as  the  accounts  of,  all  the 
operating  expenses,  cost  of  maintenance  and  taxes  of  certain 
enumerated  lines,  not  including  the  St.  Joseph  Company, 
separately,  and  report  quarterly  in  respect  thereto.     On  Sep- 
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tember  20,  1884,  the  court  announced,  upon  an  application  for 
instructions  with  respect  to  payment  of  interest  on  that 
branch  line  of  the  Wabash  system  known  as  the  Havana 
division,  that  the  earnings  belonging  to  other  branches  in  the 
consolidated  system  would  not  be  taken  to  support  concerns 
that  did  not  pay  running  expenses. 

November  25,  1884,  the  St.  Joseph  Company  filed  its  inter- 
vening petition,  asking  for  the  payment  to  it  of  rentals  claimed 
to  be  due  from  the  receivers,  from  March  1,  1884,  to  August 
31,  1884,  together  with  a  penalty  of  one-tenth  of  one  per  cent 
a  day  as  provided  by  the  terms  of  the  lease,  and  on  January 
2,  1885,  filed  its  amended  intervening  petition,  setting  up  the 
lease,  the  general  mortgage  and  the  indemnity  mortgage,  and 
charging  violations  by  the  Wabash  Company  of  its  cov- 
enants in  respect  of  payment  of  taxes,  keeping  up  repairs, 
etc.,  etc. 

The  petition  further  averred  the  filing  of  the  bill  and  the 
appointment  of  the  receivers,  and  that  "  said  receivers  are  now 
using  and  operating  said  road  and  have  recognized  and 
adopted  said  lease  and  have  elected  to  enter  thereunder  upon 
the  premises  therein  demised  and  to  avail  themselves  of 
the  powers,  privileges,  and  rights  therein  conferred  on  said 
lessee." 

Petitioner  further  stated  that  on  the  first  day  of  September, 
1884,  there  was  due  to  it  for  rent  $27,420.79,  of  which 
$11,441.14  had  accrued  during  the  time  the  receivers  had  been 
operating  the  road ;  and  that  the  taxes  for  1884  were  unpaid. 
It  was  alleged  upon  belief  that  its  road  was  "  absolutely  nec- 
essary to  the  proper  and  profitable  operation  of  the  said 
Wabash,  St.  Louis  and  Pacific  Railway,"  and  that  it  was  "  a 
most  valuable  feeder  to  the  main  line  of  the  Wabash  Com- 
pany." 

And,  after  various  other  averments,  petitioner  prayed  that 
the  court  direct  the  receivers  to  pay  the  rent  then  accrued  and 
unpaid,  forthwith,  together  with  the  penalty,  and  the  taxes 
for  1884 ;  and  that  they  immediately  proceed  to  put  the  leased 
property  in  thorough  repair ;  and  for  general  relief. 

On  the  11th  of  February,  1885,  the  receivers  tiled  a  demur- 
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rer  and  amended  answer  to  the  intervening  petition,  and,  the 
demurrer  being  overruled,  further  answered  February  21, 
denying  that  they  had  recognized  or  adopted  the  lease  or 
elected  to  enter  thereunder  upon  the  demised  property.  They 
denied  that  the  St.  Joseph  road  was  in  anywise  necessary  to 
the  profitable  operation  of  the  Wabash  railway,  or  was  a  valu- 
able feeder  to  its  main  line.  They  asserted  that  from  May  29, 
1884,  to  November  30,  1884,  inclusive,  the  deficit  and  loss 
occasioned  by  the  operation  of  the  St.  Joseph  road  amounted 
to  $51,180.09,  and  averred  that  it  would  be  manifestly  unjust 
and  inequitable  to  require  them  to  take  the  earnings  and 
profits  of  other  branches  of  the  system  and  pay  the  same  in 
discharge  of  the  rents  accruing  to  petitioner.  They  further 
alleged  that  the  net  benefit  from  the  business  derived  from 
petitioner's  road  accruing  to  the  other  lines  operated  by  the 
receivers  was  far  less  than  the  outlay,  and  prayed  the  advice 
of  the  court  whether  they  should  any  longer  continue  in  the 
occupation  and  operation  of  the  road  or  adopt  the  lease  or 
deUver  the  road  over  to  the  petitioner,  and,  in  the  event  that 
the  petitioner  should  refuse  to  receive  it,  whether  they  should 
abandon  the  road.  On  March  20,  1885,  the  receivers  applied 
to  the  court  for  instructions  with  respect  to  the  cancellation  of 
the  St.  Joseph  lease,  and  on  that  day  the  receivers  filed  a  report 
which  showed  that  for  the  period  between  May  29  and  Novem- 
ber 30, 1884,  the  expenses  of  the  line,  not  including  any  charge 
for  rental,  had  exceeded  its  earnings  $52,118.83,  and  they  gave 
notice  to  the  St.  Joseph  road  that  on  April  13,  1885,  they 
would  apply  to  the  court  for  instructions  concerning  the  can- 
cellation of  the  lease  and  the  surrender  of  the  leased  property. 
On  April  16,  1885,  the  court  delivered  the  opinion  which  it 
directed  to  stand  as  an  order,  which  has  been  set  forth  and 
referred  to  in  the  preceding  case,  No.  223.  On  April  27, 1885, 
the  master  to  whom  the  petition  of  the  St.  Joseph  Company 
had  been  referred  reported  that  he  found  from  the  evi- 
dence that  the  operation  of  the  St.  Joseph  road  had  been  a 
burden  to  the  rest  of  the  property  in  charge  of  the  receivers 
since  their  appointment,  without  reference  to  the  rental 
charged,  and  that  in  all  reasonable  probability  it  would  con- 


Digitized  by 


Google 


110  OCTOBER  TERM,  1891. 

Statement  of  the  Case. 

tinue  to  be  a  burden  if  operated  as  theretofore  for  an  indefi- 
nite period ;  that  the  road  owned  no  rolling  stock  at  the  date 
of  the  lease ;  and  that  the  coart  had  not  adopted  the  lease  in 
its  entirety,  and  was  not  bound  to  continue  to  operate  the 
road  and  pay  the  rental.  Exceptions  having  been  filed,  the 
master  modified  his  report  by  adding  thereto,  as  findings  of 
fact :  That  the  Wabash  Company  had,  prior  to  the  time  the 
receivers  took  possession  of  it,  failed  and  neglected  to  keep 
the  St.  Joseph  road  in  repair  according  to  the  terms  of  the 
lease ;  that  the  outlays  made  by  the  receivers  were  extraordi- 
nary, and  were  caused  in  part  by  the  failure  of  the  lessee  to 
keep  the  road  in  repair  ;  that  extraordinary  outlays  for  many 
months  and  perhaps  years  would  be  required  from  the  same 
cause ;  that  part  of  the  expenses  incurred  by  the  receivers  was 
for  repairs  and  betterments ;  that  the  necessity  for  these  arose 
from  the  failure  of  the  lessee  to  put  and  keep  the  road  in  the 
condition  in  which  it  was  to  be  kept  by  the  covenants  of  tlie 
lease ;  and  there  still  existed  from  the  same  cause  a  necessity 
for  further  repairs  and  betterments.  He  further  found  that 
the  gross  earnings  of  petitioner's  road  had  been  decreased  by 
reason  of  the  failure  of  the  lessee  to  keep  and  carry  out  the 
covenants ;  but  that  the  evidence  did  not  satisfy  him  that  a 
compliance  with  the  terms  of  the  lease  by  the  lessee  and  its 
successors,  or  the  receivers,  would  at  any  time  since  the  date 
of  the  lease  have  resulted  in  any  profit  from  the  operation  of 
the  road.  And  further,  that  from  May  29,  1884,  to  January 
31,  1885,  the  operating  expenses  of  the  road,  without  reference 
to  the  rental  charges,  were  $177,612.01 ;  that  the  gross  earn- 
ings for  the  same  period  were  $116,851.10;  that  from  the  evi- 
dence before  him  he  was  unable  to  say  that  the  probable  neces- 
sary expenses  for  operating  the  road  and  affording  the  same 
facilities  for  business  would  in  the  future  be  less  than  they 
were  during  the  period  named  for  the  same  months  in  the 
year ;  that  the  petitioner's  road  had  been  of  no  benefit  to  the 
entire  system  in  the  hands  of  the  receivers ;  that  the  profits 
on  the  carriage  of  goods  delivered  to  the  main  line  by  the 
petitioner's  road  had  not  equalled  the  losses  incurred  by 
the  receivers  in  operating  that  road ;  and  that  the  road  was 
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neither  necessary  nor  valuable  to  the  Wabash  system  as  a 
feeder. 

A  supplemental  intervening  petition  was  filed  July  1,  1885, 
and  the  master  made  an  additional  report.  From  the  evidence 
he  found  that  for  the  six  months  ending  March  1,  1885,  the 
operating  expenses  of  the  road  exceeded  its  gross  earnings  by 
more  than  $42,000 ;  and  that  the  gross  earnings  of  the  rest  of 
the  system  under  the  charge  of  the  receivers  realized  from 
business  originating  on  petitioner's  road  for  the  period  above 
named  were  the  sum  of  $94,646.01,  of  which,  after  deducting 
sixty  per  cent  as  the  cost  to  the  system  of  doing  the  business, 
there  remained  as  net  earnings  realized  from  the  system  from 
business  originating  on  that  road,  $37,858.40,  or  between  four 
and  five  thousand  dollars  less  than  the  direct  loss  incurred  by 
the  receivers  in  operating  petitioner's  road  for  the  six  months 
ending  March  1,  1885.  The  master  saw  no  ground,  therefore, 
for  changing  his  report  by  reason  of  the  supplemental  petition 
and  the  evidence  introduced  thereunder  further  than  to  add 
that  there  became  due  petitioner  from  the  Wabash  Company, 
on  account  of  rental  for  the  six  months  ending  March  1,  1885, 
the  sum  of  $28,572.37,  which,  in  his  opinion,  should  be  allowed 
as  a  general,  unsecured  claim  against  the  Wabash  Company, 
with  interest. 

It  appeared  in  evidence  before  the  master  that  when  the 
receivers  took  possession  it  was  impossible,  as  the  operating 
expenses  of  the  St.  Joseph  line  had  never  been  kept  separately, 
to  form  anything  like  an  approximate  estimate  as  to  those 
expenses;  that  it  was  not  until  the  end  of  August  that  it 
could  be  known  what  the  earnings  of  this  branch  were  in 
May ;  that,  shortly  after  the  first  month's  earnings  and  operat- 
ing expenses  were  arrived  at,  parties  connected  with  the  St. 
Joseph  road  were  notified  that  it  was  doubtful  whether  the 
road  was  making  its  operating  expenses,  and  when  the  results 
of  another  month  were  arrived  at,  oflBcial  notice  was  given 
that  the  rental  would  not  be  paid;  and  that  this  was  in 
October,  1884.    Exceptions  were  duly  filed  to  this  report. 

April  9,  1886,  the  St.  Joseph  Company  applied  to  the  court 
for  the  possession  of  its  road,  and  the  court,  at  its  instance, 
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thereupon  made  an  order  terminating  the  lease,  and  directing 
the  receivers  to  surrender  the  road  to  ihat  company,  which 
order  was  complied  with  April  24,  1886. 

The  trustees  in  the  general  mortgage  filed  their  cross-bill  in 
the  cause  June  7,  1884,  and,  October  14,  1884,  an  amended 
cross-bill,  praying  for  a  foreclosure,  and  in  January,  1885,  an 
original  bill  in  the  state  court,  in  which  they  prayed  for  sub- 
stantially the  same  relief  as  in  the  cross-bills,  which  bill  was 
removed  into  the  Circuit  Court  and  consolidated  with  the 
original  suit.  On  April  16,  1885,  the  trustees  moved  for  the 
appointment  of  receivers  under  the  cross-bill,  which  applica- 
tion was  denied.  January  9,  1886,  a  decree  of  foreclosure 
and  sale  was  entered,  and  the  property  covered  by  the  decree 
was  sold  April  26,  1886,  and  the  sale  confirmed  June  15. 
May  10,  1886,  petitioner  filed  a  second  supplemental  interven- 
ing petition,  and  in  August  and  September,  1886,  an  applica- 
tion and  amended  application  for  payment  of  rentals  down  to 
April  24,  1886,  out  of  the  proceeds  of  the  foreclosure  sale. 
The  amended  application  declared  "that  the  said  claim  of 
your  petitioner  for  the  rent  found  by  the  master  to  be  due  to 
it  under  said  lease  constitutes,  and  in  equity  ought  to  consti- 
tute, a  demand  and  lien  against  the  proceeds  of  the  sale  of 
said  Wabash,  St.  Louis  and  Pacific  Eailway  Company  under 
foreclosure ;  and,  furthermore,  that  said  claim  is  a  lien  prior 
in  equity  to  any  claim  or  lien  of  the  complainants  in  this  case 
or  of  any  bondholders  or  mortgagees  or  other  lessors  or 
creditors  of  any  kind  or  nature  whatsoever."  The  receivers 
answered  this  second  supplemental  petition  as  follows : 

"  That  it  is  not  true  that  they,  as  receivers  of  the  property 

of  the  Wabash,  St.  Louis  and  Pacific  Railway  Company,  by 

any  act  of  theirs  or  any  order  of  the  court  by  which  they  were 

appointed,  adopted  in  whole  or  in  part  the  covenants  and  obli- 

lease  made  by  the  said  St.  Joseph  and  St.  Louis 

)any  to  the  St.  Louis,  Kansas  City  and  Northern 

►any  on  or  about  the  first  day  of  June,  1874. 

ivers,  further  answering,  say  that  they  did,  pur- 

•der  of  this  honorable  court  in  that  behalf  duly 

harge  of  and  operate  the  said  St.  Joseph  and  St. 
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Louis  Eailroad  from  and  after  the  29th  day  of  May,  1884,  until 
the  24th  day  of  April,  1886,  for  the  purpose  of  preserving  said 
property  and  preventing  a  forfeiture  of  the  charter  thereof. 

"  Said  receivers  aver  that  at  all  times  after  they  took  charge 
of  and  commenced  operating  said  St.  Joseph  and  St.  Louis 
Railroad  they  were  compelled  to  expend  largp  sums  of  money 
in  the  maintenance  and  operation  thereof  in  excess  of  the  earn- 
ings received  therefrom. 

"  Said  receivers,  further  answering,  say  that  the  said  St 
Joseph  and  St.  Louis  Eailroad  Company  might  at  any  time 
after  the  said  property  had  been  placed  in  their  charge  for  the 
purposes  aforesaid  have  obtained  the  possession  thereof." 

The  preferred  debt  of  the  Wabash  Company  when  the  re- 
ceivers were  appointed  was  shown  to  have  been  $4,417,491 ; 
and  the  net  earnings  of  the  system  from  that  date  to  April  24, 
1886,  to  have  been  $2,819,131.40,  leaving  $1,598,359.60  outr 
standing.  The  master  again  reported  a  large  deficit  April  24, 
1886,  found  the  rentals  due,  and  recommended  their  allowance 
as  general,  unsecured  claims,  with  interest.  The  petitions,  ap- 
pUcations,  reports  and  exceptions  were  he&rd,  the  exceptions 
overruled,  and  the  petitions  dismissed,  and  the  petitioners  ap- 
pealed to  this  court. 

Mr.  Everett  W,  Pattison  for  appellant. 

Mr.  WeUs  H.  Blodgett  and  Mr.  Thomas  H.  JSubha/rd  filed 
briefs  for  the  appellees,  and  were  present  at  the  argument ; 
but  the  court  declined  to  hear  them. 

Mb.  Chief  Justicb  Fuller  delivered  the  opinion  of  the 
court. 

We  have  already  seen  that  the  theory  of  this  bill  was  that 
an  insolvent  railroad  corporation  may  in  the  public  interest, 
and  for  the  benefit  of  all  its  various  creditors,  surrender  its 
property  to  a  court  of  equity,  to  be  preserved  and  kept  in 
operation  until  it  can  be  disposed  of  according  to  the  several 
private  rights  concerned.  Under  such  circumstances,  before 
receivers  can  be  held  to  have  adopted  outstanding  leases, 

VOL.  CXLV — 8 
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reasonable  time  is  required  to  ascertain  the  situation,  in  order 
that  the  court  may  determine  intelligently  the  proper  course 
to  be  pursued.  In  this  case  as  to  many  of  the  lines  involved, 
it  was  presently  known  that  they  were  not  self-supporting  and 
that  fact  was  brought  to  the  attention  of  the  court,  which  an- 
nounced that  su(h  roads  could  not  share  in  the  earnings  of 
those  which  had  a  surplus,  but  that  they  might  apply  for  pos- 
session. But  as  to  the  St.  Joseph  road,  a  somewhat  longer 
time  was  necessarily  taken  to  arrive  at  results  in  that  regard. 
The  court,  however,  from  the  first  had  permitted  no  doubt  to 
be  entertained  as  to  its  position  in  the  premises.  The  order 
of  appointment  directed  payment  out  of  income  only  and 
required  accounts  to  be  kept  of  the  source  of  income  with  refer- 
ence to  expenditure.  The  receivers,  after  ascertaining  the  earn- 
ings, expenses  and  cost  of  running  the  St.  Joseph  road,  so  as 
to  be  enabled  to  form  a  sufficiently  correct  judgment  upon  the 
matter,  gave  that  company  official  notice  that  rental  would 
not  be  paid.  A  loss  was  incurred  by  the  operation  of  the  road 
from  May  29  to  November  30,  1884,  of  more  than  $50,000. 
The  master  found*  that  its  operation  was  a  burden  to  the  rest 
of  the  property ;  that  its  expenses  exceeded  its  earnings ;  that 
it  was  of  no  benefit  to  the  system,  and  neither  necessary  nor 
valuable  to  it  as  a  feeder ;  that  the  deficit  June  30,  1885,  was 
$71,207.36;  and  that  the  deficit  continued  until  the  road  was 
surrendered  by  the  receivers.  This  being  so,  the  court  was  not 
bound  to  direct  the  receivers  to  adopt  the  lease  and  inflict  a 
loss  on  the  other  roads,  out  of  whose  money  or  property  alone 
these  rentals  could  be  paid. 

We  think  the  notice  given  by  the  receivers  that  they  could 
not  pay,  if  any  notice  were  required,  was  given  within  a 
reasonable  time ;  and  that  the  St.  Joseph  Company  has  little 
cause  to  complain  of  any  action  taken  in  the  premises.  The 
Wabash  Company  was  insolvent,  and  the  St.  Joseph  could  not 
get  its  rental  because  of  that  insolvency,  but  we  are  unable  to 
perceive  why  that  business  loss  should  be  made  good  to  that 
company  out  of  property  in  which  others  had  superior  rights. 
This  is  what  in  different  forms  constitutes  petitioner's  claim, 
namely,  that  either  upon  the  ground  of  an  election  to  adopt; 
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or  of  equitable  lien ;  or  that  the  rentals  were  part  of  the  re- 
ceiver's expenses ;  petitioner  should  be  given  a  preference  upon 
the  corpus  of  the  property. 

We  are  of  opinion  in  this  case,  as  in  No.  223,  {Quincy  ibc. 
Railroad  Co.  v.  Humj>hrey8^  a/nte^  82,)  that  these  receivers 
did  not  become  bound  upon  this  lease  by  an  election  or  be- 
cause of  any  act  of  their  own  or  of  any  order  of  court.  We 
find  here  as  there  no  reason  to  doubt  that  if  petitioner  had 
applied  for  the  possession  of  this  property  earlier  than  it  did, 
it  would  have  obtained  it.  We  do  not  agree  to  the  view  that 
the  St.  Joseph  Company  could  lie  idly  by  while  the  Wabash 
system  was  in  the  throes  of  dissolution,  utterly  insolvent  and 
hopeless  of  recovery,  and  say  that  its  inactivity  was  in  reliance 
on  an  expectation  helci  out  by  the  receivers  that  the  rental 
would  be  paid  no  matter  what  became  of  the  rights  of  other 
parties.  What  fund  was  there,  what  assets  were  there,  from 
which,  this  rental  could  be  paid?  There  was  a  preferential 
debt  of  more  than  four  and  a  half  millions,  and  at  the  time 
the  St.  Joseph  Company  retook  its  road  the  entire  net  earn- 
ings of  the  whole  Wabash  system,  from  May  29,  1884,  to 
April  24,  1886,  had  not  sufficed  to  extinguish  that  indebted- 
ness by  a  million  and  a  half,  while  the  mortgaged  property 
brought  far  less  than  the  incumbrances. 

What  the  court  did  was  to  allow  lessors  and  mortgagees  to 
get  what  they  could  out  of  their  own  property  ;  and  we  find 
no  assent  by  the  mortgagees  to  the  allowance  of  this  claim  as 
against  them.  It  is  true  that  in  the  answer  of  the  Central 
Trust  Company  and  James  Cheney,  trustees,  to  one  of  the 
intervening  petitions,  it  is  said  that  the  receivers  took  posses- 
sion of  the  property  demised,  and  that  "  they  have  since  that 
time  held,  used  and  operated  said  road  in  and  by  said  lease 
demised,  and  under  and  by  virtue  thereof,"  but  the  action  of 
the  receivers  or  the  orders  of  the  court  do  not  justify  the  con- 
clusion, as  we  have  said,  that  the  lease  was  adopted,  but  the 
contrary.  It  is  also  true  that  some  days  after  the  receivers 
were  appointed  the  Iron  Mountain  road  appeared  and  assented 
to  the  appointment ;  but  we  do  not  regard  that  as  materially 
affecting  the  situation. 
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Without  more,  what  we  have  said  in  the  preceding  case  is 
sufficient  to  dispose  of  this,  and  the  decree  of  the  Circuit  Court 
is 

^  Affirmed. 

WILLARD  V.  WILLARD. 

APPEAL    FROM    THE    SUPREME     COURT     OF     THE     DISTRICT    OF    CO- 
LUMBIA. 

No.  318.    Argaed  April  18, 1892.  -  Decided  May  2, 1892. 

Under  the  act  of  Au^st  15,  1876,  c.  297,  relating  to  partition  of  real  estate 
in  the  District  of  Columbia,  a  tenant  In  common  In  fee,  whose  title  is 
clear,  may  have  partition,  as  of  right,  but  by  division  or  sale,  at  the 
discretion  of  the  court. 

A  pending  lease  for  years  is  no  obstacle  to  partition  between  owners  of  the 
fee. 

A  bill  In  equity,  under  the  act  of  August  15,  1876,  c.  297,  need  set  forth  no 
more  than  the  titles  of  the  parties,  and  the  plaintiff's  desire  to  have  par- 
tition by  division  of  the  land,  or,  If  In  the  opinion  of  the  court  this  can- 
not be  done  without  Injury  to  the  parties,  then  by  sale  of  the  land  and 
division  of  the  proceeds. 

This  was  a  bill  in  equity  filed  January  3, 1888,  by  Henry 
K.  Willard  against  Joseph  C.  Willard,  under  the  act  of  Au^st 
15, 1876,  c.  297,  (which  is  copied  in  the  margin,^)  for  partition 

1  An  act  relating  to  partition  of  real  estate  In  the  District  of  Columbia. 

Sec.  1.  All  tenants  In  common  and  coparceners  of  any  estate  in  lands, 
tenements  or  hereditaments,  equitable  as  well  as  legal,  within  the  District 
of  Columbia,  may,  in  the  discretion  of  the  court,  be  compelled  in  any  court 
of  competent  jurisdiction  to  make  or  suffer  partition  of  such  estate  or 
estates.  In  proceedings  for  partition  all  persons  in  interest  shall  be  made 
parties  in  the  same  manner  as  In  cases  of  equity  jurisdiction.  And  in  pro- 
ceedings for  partition  under  this  act,  the  court  may,  in  addition  to  the 
powers  herein  conferred,  exercise  such  powers  as  are  or  may  be  conferred 
by  virtue  of  the  general  equity  jurisdiction  of  the  court. 

Sec.  2.  The  court.  In  all  cases,  in  decreeing  partition,  may,  if  it  satis- 
factorily appears  that  said  lands  and  tenements,  or  any  estate  or  interest 
therein,  cannot  be  divided  without  loss  or  Injury  to  the  parties  interested, 
decree  a  sale  thereof,  and  a  division  of  the  money  arising  from  such  sale 
among  the  parties,  according  to  their  respective  rights  and  interests. 
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of  land  in  the  city  of  Washington,  bounded  on  Pennsylvania 
Avenue  on  the  south,  Fourteenth  street  on  the  east,  and  F 
street  on  the  north,  containing  more  than  33,000  square  feet, 
and  with  the  building  thereon  known  as  Willard's  Hotel. 

The  allegations  of  the  bill  were  that  the  plaintiff  and  the 
defendant  were  the  owners  of  the  land  in  fee  simple,  as  tenants 
in  common,  and  each  the  owner  of  an  undivided  half ;  that  the 
plaintiff  became  and  was  the  owner  of  his  half  under  a  deed 
from  Henry  A.  WiUard,  dated  December  1,  1887,  and  duly 
recorded ;  and  that  the  plaintiff  desired  to  have  partition  of 
the  land,  and  to  have  his  share  thereof  set  apart  to  him  in 
severalty;  or,  if  in  the  opinion  of  the  court  the  land  could 
not  be  specifically  divided  between  the  parties  without  loss 
and  injury  to  them  and  to  the  purposes  for  which  the  land  was 
used,  that  for  the  purposes  of  partition  it  might  be  sold,  and 
the  proceeds  divided  between  him  and  the  defendant ;  and  he 
prayed  for  partition  accordingly. 

The  answer,  filed  March  6,  1888,  alleged  that  the  plaintiff's 
father,  Henry  A.  Willard,  and  the  defendant  were  the  owners 
in  fee  simple,  as  tenants  in  common,  of  the  land ;  and  that  it 
was  of  great  value,  and  for  the  past  twenty-five  years  and  up- 
wards had  been  leased  by  Henry  A.  Willard  and  the  defend- 
ant to  different  persons  for  hotel  purposes,  and  was  now  under 
lease  and  used  as  a  hotel  at  a  remunerative  rental ;  that  the 
defendant  had  no  knowledge  of  the  conveyance  to  the  plain- 
tiff, and  required  proof  thereof ;  and  denied  that  the  defend- 
ant should  be  compelled  to  make  or  suffer  partition  of  the 
land,  or  that  it  was  within  the  power  of  the  court  to  deprive 
him,  against  his  will  and  without  his  consent,  of  his  interest 
and  estate  in  the  whole  land,  either  by  a  partition  in  severalty 
or  by  a  sale  thereof. 


Sec.  3.  In  aU  such  sales,  unless  the  court  shall  by  special  order  direct  or 
require,  on  good  cause  shown,  that  the  sale  be  made  for  cash,  the  purchase 
monej  shall  be  payable  one  third  on  day  of  sale,  one  third  in  one  year, 
and  one  third  In  two  years  thereafter,  with  interest,  the  deferred  payments 
to  be  secured  to  the  parties,  according  to  their  respective  interests,  by  good 
and  sufficient  mortgage  upon  the  premises  so  sold,  which  shall  be  subject 
to  the  approval  of  the  court.     19  Stat.  202. 
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A  general  replicatioa  was  filed,  and  proofs  taken,  which 
showed  the  following  facts:  The  defendant  and  Henry  A. 
Willard  made  a  lease  of  the  land  for  five  years  and  four  months 
from  January  1,  1884,  at  an  annual  rent  of  $20,500,  to  Phoebe 
D.  Cook,  which  was  afterwards  assigned,  with  the  lessors'  con- 
sent, to  Orrin  G.  Staples.  On  December  1,  1887,  Henry  A. 
Willard  conveyed  to  the  plaintiff  an  undivided  half  of  the 
land,  in  fee  simple,  by  deed  duly  recorded.  The  property  was 
peculiarly  adapted  to  hotel  purposes,  and  was  worth  in  its 
present  condition  more  than  $600,000,  and  could  not  be  divided 
without  serious  loss. 

The  court  in  special  term,  on  July  7,  1888,  ordered  a  sale  in 
accordance  with  the  provisions  of  the  act  of  Congress,  and  ap- 
pointed trustees  to  make  a  sale  and  conveyance,  and  to  pay 
the  proceeds  into  court.  The  decree  was  affirmed  in  general 
term,  on  October  22,  1888.     6  Mackey,  559. 

The  defendant  appealed  to  this  court,  and  assigned  the  fol- 
lowing errors  in  the  decree : 

"  1st.  The  property  was  under  lease  for  a  term  of  years  at 
the  time  the  bill  was  filed,  and  the  plaintiff  not  entitled  to 
possession. 

"  2d.  Under  the  act  of  Congress  of  August  15,  1876,  a  ten- 
ant in  common  has  not  an  absolute  right  to  partition,  but  it  is 
discretionary  with  the  court,  and  something  besides  the  exist- 
ence of  the  tenancy  must  be  averred  and  shown  in  order  to 
call  such  discretion  into  exercise,  which  was  not  done  in  this 


Mr,  William  F.  Mattingly  for  appellant. 

At  common  law  coparceners  alone  had  the  right  to  demand 
partition.  By  the  Stat.  31  H.  VIII,  this  right  was  extended 
to  joint  tenants  and  tenants  in  common  of  estates  of  inheri- 
tance, and  by  32  H.  VIII  to  estates  for  lifex)r  years  and  estates 
in  a  different  manner  and  by  different  tenants.  The  proceed- 
ing was  at  law,  and  was  a  partition  of  the  property  in  kind. 
The  right  to  a  sale  depends  altogether  upon  statute,  and  will 
only  be  directed  when  the  facts  and  circumstances  required  by 
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statute  to  authoriise  it  are  affirmatively  made  to  appear.  The 
onus  is  always  on  him  who  seeks  the  sale. 

Prior  to  the  passage  of  the  act  of  Congress  under  which  this 
bill  is  filed,  there  were  two  acts  of  the  Assembly  of  the  State 
of  Maryland,  in  force  in  this  District,  under  which  real  estate 
could  be  sold  for  purposes  of  partition  ;  the  act  of  1785,  c.  72, 
§  12,  and  the  act  of  November,  1786,  c.  45,  §  8 ;  both  of  which 
will  be  found  in  2  Kilty's  Laws  of  Maryland. 

Referring  to  these  two  acts  the  Court  of  Appeals  of  that 
State  in  Mewshaw  v.  Mewahaw^  2  Maryland  Ch.  12,  decided 
that  to  give  the  court  jurisdiction  under  these  acts  the  bill 
should  allege  that  a  sale  would  be  for  the  advantage  of  the 
parties,  and  the  allegation  must  be  established  by  admission  if 
the  parties  are  of  age,  or  by  evidence  if  not  of  age,  and  if  so 
established  the  court  has  power  to  decree  a  sale.  Prior  to  the 
act  of  1876,  under  which  this  action  is  brought,  it  was  never 
claimed  in  this  jurisdiction  that,  where  the  parties  were  all 
adults,  the  court  could  decree  a  sale.  The  question,  if  it  was 
one,  was  early  decided.  Hdstings  v.  Oranherry^  3  Cranch  C. 
C.  332. 

The  property  at  the  time  this  bill  was  filed  being  in  the 
possession  of  a  tenant  under  a  lease  for  years,  the  complainant 
had  only  a  reversionary  interest,  and,  not  being  entitled  to 
the  possession,  had  no  right  to  demand  partition.  Hunne- 
^eU  V.  Taylor^  6  Cush.  472;  Baldwin  v.  Aldrichj  34  Ver- 
mont, 526 ;  S.  (7.  80  Am.  Dec.  695 ;  HuVbard  v.  Ricart^  3 
Vermont,  207;  S.  C.  23  Am.  Dec.  198. 

Under  the  act  of  Congress,  partition  is  not  a  matter  of 
right,  but  in  express  terms  is  made  discretionary  with  the 
court ;  and  the  simple  averment  of  a  tenancy  in  common  is 
not  suflScient  to  justify  a  decree. 

A  complainant  can  only  recover  according  to  his  averments 
and  proofs,  and  unless  under  this  statute  every  tenant  in  com- 
mon has  an  absolute  right  to  a  partition,  no  matter  what  the 
circumstances  may  be,  then  the  complainant  must  aver  facts 
in  his  bill  which  would  justify  the  court  in  the  exercise  of  a 
judicial  discretion,  to  decree  partition.  He  must,  under  all 
the  authorities,  bring  his  case  within  the  provisions  of  the 


Digitized  by 


Google 


120  OCTOBER  TERM,  1891. 

Opinion  of  tlie  Court. 

statute  on  the  face  of  his  bill ;  and,  if  the  statute,  notwith- 
standing the  tenancy  in  common,  gives  the  court  a  discretion 
to  partition  or  not,  then  facts  must  be  averred  and  proved 
which  will  afford  the  court  information  upon  which  it  can 
exercise  its  discretion.  If  no  such  facts  appear,  then  there  is 
nothing  upon  which  the  court  can  be  called  upon  to  act.  We 
respectfully  submit  that  this  is  the  only  safe  and  proper  rule 
of  construction,  and  the  one  intended  by  Congress  in  making 
the  relief  sought  permissive,  (not  mandatory,)  and  discretion- 
ary with  the  court. 

We  further  submit  that  it  is  a  serious  matter  to  a  man  ad- 
vanced in  years,  having  a  fortune  invested  in  a  piece  of  real 
estate,  yielding  a  fair  income  and  increasing  in  value,  for  a 
court,  at  the  demand  of  a  coowner  who  comes  in  as  a  mere 
volunteer,  to  say,  we  will  sell  this  property,  convert  your  real 
estate  into  money,  or  promises  secured  by  mortgage  on  the 
property,  whether  you  wish  it  or  not. 

If  Congress  had  intended  such  to  be  the  law  it  would  have 
said  "  all  tenants  in  common  and  coparceners  in  lands  shall  he 
compelled  to  make  or  suflfer  partition,"  and  not  "  may  in  the 
discretion  of  the  Court "  be  so  compelled. 

Mr,  Martin  F,  Morris^  (with  whom  was  Mr.  G,  E.  Hamilr 
ton  on  the  brief,)  for  appellee. 

Mr.  Justice  Gray,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

In  a  court  having  general  jurisdiction  in  equity  to  grant 

partition,  as  in  a  court  of  law,  a  tenant  in  common,  whose 

title  in  an  undivided  share  of  the  land  is  clear,  is  entitled  to 

partition,  as  a  matter  of  right,  so  that  he  may  hold  and  enjoy 

his  property  in  severalty.     Story  Eq.  Jur.  §§  653,  656 ;  Parker 

V.   Gfirard^  Ambler,  236;    Calmady  v.  CaZmady^  2  Ves.  Jr. 

iseley  v.  Findlay^  3  Kand.  361 ;  Smith  v.  Smithy  Hoflf- 

.  506,  and  10  Paige,  470 ;  DonneU  v.  Mateer^  7  Iredell 

Campbell  v.  Lowe^  9  Maryland,  500. 

r  the  English  statutes  of  31  H.  YIII,  c.  1,  and  32  H. 

32,  in  force  in  the  State  of  Maryland  before  1801,  and 
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therefore  in  the  District  of  Columbia,  any  tenant  in  common 
in  fee  might  compel  partition  at  law  by  division  of  the  estate 
held  in  comtnon.  Alexander's  British  Statutes  in  Maryland, 
311,  312,  332;  Lloyd  v.  Gordon,  2  Har.  &  McH.  254;  Rev. 
Stat.  D.  C.  §  92.  It  is  unnecessary  to  consider  how  far  the 
Supreme  Court  of  the  District  of  Columbia  had  equity  juris- 
diction in  cases  of  partition  before  the  act  of  Congress  of 
August  15,  1876,  c.  297,  because  this  act  expressly  empowers 
the  court,  exercising  general  jurisdiction  in  equity,  in  its  dis- 
cretion, to  compel  all  tenants  in  common  of  any  estate,  legal 
or  equitable,  to  make  or  suffer  partition,  either  by  division  of 
the  estate,  or,  if  it  satisfactorily  appears  that  the  estate  cannot 
be  divided  without  loss  or  injury  to  the  parties  interested,  then 
by  sale  of  the  estate  and  division  of  the  proceeds  among  the 
parties,  according  to  their  respective  rights  and  interests. 
19  Stat.  202.  This  statute,  while  it  authorizes  the  court  to 
compel  a  partition  by  division  or  by  sale,  at  its  discretion,  as 
the  facts  appearing  at  the  hearing  may  require,  does  not  affect 
the  general  rule,  governing  every  court  of  law  or  equity  hav- 
ing jurisdiction  to  grant  partition,  that  partition  is  of  right, 
and  not  to  be  defeated  by  the  mere  unwillingness  of  one  party 
to  have  each  enjoy  his  own  in  severalty. 

In  equity,  as  at  law,  a  pending  lease  for  years  is  no  obstacle 
to  partition  between  owners  of  the  fee.  Co.  Lit.  46a,  167a ; 
Com.  Dig.  Parcener,  C.  6 ;  Wilkinson  v.  Johems,  L.  R.  16  Eq. 
14;  Hunt  w.Ilazelton,  5  N".  II.  216;  Woodworth  v.  Campbell, 
5  Paige,  518 ;  Thruston  v.  Minlce,  32  Maryland,  571 ;  Coolc  v. 
WeVb,  19  Minnesota,  167.  The  decision  in  UunnewdL  v.  Tay- 
lor,  6  Gush.  472,  cited  by  the  appellant,  was  governed  by  an 
express  statute  of  Massachusetts  authorizing  a  petition  for  par- 
tition "  by  any  person  who  has  an  estate  in  possession,  but  not 
by  one  who  has  only  a  remainder  or  reversion,"  which  was 
presently  modified  by  an  enactment  that  partition  might  be 
had  notwithstanding  the  existence  of  a  lease  of  a  whole  or 
part  of  the  estate.  Mass.  Stat,  1853,  c.  410,  §  1;  Gen.  Stat, 
c.  136,  §§  3,  67 ;  Pub.  Stat.  c.  178,  §§  3,  68.  In  Moore  v.  Sha7i' 
non,  6  Mackey,  157,  there  was  an  outstanding  life  estate,  so 
that  the  plaintiff  was  not  in  possession  of  the  freehold,  and 
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was  therefore  denied  partition.  See  Co.  Lit.  and  Com.  Dig. 
ubi  supra;  Evans  v.  BagshaWy  L.  R.  8  Eq.  469,  and  L.  R 
5  Ch.  340 ;  Brown  v.  Brown,  8  N.  H.  93. 

The  present  bill,  after  setting  forth  the  titles  in  fee  of  the 
parties,  alleges  that  the  plaintiff  desires  to  have  partition  of 
the  land  and  his  share  set  apart  to  him  in  severalty,  or,  if  in 
the  opinion  of  the  court  this  cannot  be  done  without  injury 
to  the  parties  and  to  the  purposes  for  which  the  land  is  used, 
then  by  sale  of  the  land  and  division  of  the  proceeds,  and  prays 
for  partition  accordingly.  The  bill,  following  the  statute,  and 
seeking  partition  in  either  mode,  as  the  court  in  its  discretion 
might  think  fit,  is  in  proper  and  sufficient  form.  Any  allega- 
tion of  special  reasons  for  partition,  or  for  having  it  made  in 
one  way  or  in  the  other,  would  have  been  unusual  and  super- 
fluous. The  decisions  in  Maryland,  cited  by  the  appellant, 
were  made  under  statutes  authorizing  partition  only  when  it 
would  be  for  the  interest  and  advantage  of  the  parties  that 
the  land  should  be  sold,  and  therefore  held  that  it  must  be  so 
alleged  in  the  petition.  Tomlinaon  v.  McKaig,  5  Gill,  256 ; 
Mewahaw  v.  Mewshaw,  2  Maryland  Ch.  12. 

This  disposes  of  the  only  errors  assigned  or  argued.  It  is 
not  denied,  and  could  not  be,  upon  the  proofs,  that,  if  the 
plaintiff  was  entitled  to  partition,  it  was  rightly  ordered  to  be 
made  by  sale,  and  not  by  division  of  the  estate. 

Decree  affirmed. 

Mb.  Justice  Brewer  was  not  present  at  the  argument,  and 
took  no  part  in  the  decision. 
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NEW  ENGLAND  MORTGAGE  SECURITY  COMPANY 

V.  GAY. 

EBBOR  TO  THE  CIRCUIT  COURT    OF    THE    UNITED    STATES   FOR  THE 
SOUTHERN   DISTRICT  OF  GEORGIA. 

No.  221.    Argoed  H«rcb  22, 1802.  —  Decided  May  2, 1802. 

When  the  jarisdiction  of  this  coart  depends  upon  the  amount  in  contro- 
versy, it  is  to  be  determined  by  the  amount  involyed  in  the  particular 
case,  and  not  by  any  contingent  loss  which  may  be  sustained  by  either 
one  of  the  parties  through  the  probative  effect  of  the  judgment,  however 
certain  it  may  be  that  such  loss  will  occur. 

The  plaintiff  made  a  loan  to  the  defendant  upon  his  promissory  notes  to  the 
amount  of  $8500,  secured  by  a  mortgage  of  real  estate  in  Georgia  of  the 
value  of  over  $20,000.  In  assumpsit  to  recover  on  the  notes  the  jury 
found  the  transaction  to  have  been  usurious  and  gave  judgment  for  the 
sum  actually  received  by  the  debtor,  which  was  $1700  less  than  the 
amount  claimed,  and  for  interest  and  costs.  The  effect  of  that  judg- 
ment, if  not  reversed,  is,  under  the  laws  of  Georgia,  to  invalidate  the 
mortgage  given  as  security,  in  proceedings  to  enforce  it.  Held,  that, 
notwithstanding  such  indirect  effect,  this  court  has  no  jurisdiction,  the 
amount  directly  in  dispute  in  this  action  being  only  the  usurious  sum. 

This  was  an  action  of  assumpsit  by  the  plaintiff  in  error 
against  Jacob  M.  Gay  upon  four  promissory  notes,  made  by 
Gay,  amounting  to  $8500,  with  interest  at  eight  per  cent,  pay- 
able annually,,  with  all  costs  of  collection,  including  ten  per 
cent  attorney  fees.  These  notes  were  made  payable  to 
Charles  L.  Flint  or  order,  at  the  oflBce  of  the  Corbin  Banking 
Company,  New  York  City,  and  as  to  each  of  them  the  defend- 
ant waived  his  right  to  the  benefit  of  the  exemption  provided 
for  by  the  constitution  and  laws  of  Georgia.  To  secure  these 
notes  a  deed  was  given  by  Gay  with  the  consent  of  his  wife 
to  said  Flint,  of  land  in  Schley  County,  Georgia,  with  release 
of  homestead  and  dower.  At  the  same  time  a  bond  for  a 
reconveyance  on  payment  of  the  notes  was  given  by  Flint  to 
Gay,  according  to  the  usual  course  of  business  in  Georgia, 
where  such  deed  and  bond  stand  in  the  place  of  a  mortgage 
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Flint  took  the  notes  and  deed  in  behalf  of  the  plaintiff,  and 
afterwards  endorsed  the  notes  to  the  plaintiff. 

The  defendant  pleaded  four  pleas,  two  of  which  were 
stricken  out  by  the  court ;  and  the  case  was  tried  upon  the 
first,  which  was  an  ordinary  plea  of  nil  dehet^  and  upon  the 
second,  wherein  the  defendant  alleged  that  the  consideration 
of  these  notes  was  a  loan  of  money  by  the  plaintiff  to  the 
defendant  of  the  sum  of  $6463,  and  that  all  of  said  sum  and 
notes  sued  on  in  excess  of  said  sum  was  contrary  to  law,  and 
defendant  was  only  liable  for  the  sum  received  by  him  and  law- 
ful interest  thereon  from  the  dates  of  the  notes,  which  amount 
he  averred  his  willingness  to  pay.  Upon  the  trial,  the  defend- 
ant relied  solely  upon  the  defence  of  usury,  and  the  court 
charged  the  jury  that  the  defendant  admitted  an  indebtedness 
of  $6463,  with  interest,  etc.,  and  instructed  them  in  any  event 
to  return  a  verdict  for  that  amount.  In  this  connection  he 
further  charged  that,  if  they  believed  the  defendant  received 
$6800,  they  were  then  directed  to  return  a  verdict  for  that 
sum,  with  interest  and  attorney  fees,  etc.  The  jury  returned 
a  verdict  for  $6800  principal,  $2041.51  interest,  and  $884.15 
attorney  fees,  making  a  total  amount  of  $9725.66,  for  which 
a  judgment  was  entered  with  costs. 

Plaintiff  thereupon  secured  the  settlement  of  a  bill  of  ex- 
ceptions and  sued  out  a  writ  of  error  from  this  court. 

Mr.  N.  J.  Hammondy  (with  whom  were  Mr.  Sinieon  E. 
Baldvnn  and  Mr.  W.  E.  Simmons  on  the  brief,)  for  plaintiff 
in  error,  said  on  the  question  of  jurisdiction : 

Our  action  is  a  statutory  method  of  enforcing  a  security, 
and  the  test  of  jurisdiction  is  the  value  of  the  security,  which 
is  an  absolute  title,  or  of  the  debt.  The  debt  secured  was 
$8500,  beside  interest  and  attorney's  fees,  and  the  property  to 
which  title  was  given  as  security  is  worth  $22,500. 

The  Georgia  statutes  on  which  our  rights  depend  are 
printed  in  the  margin. ^ 

'  •*  Sec.  1969.  Whenever  any  person  in  tliis  State  conveys  any  real  prop- 
erty by  deed  to  secure  any  debt  to  any  person  loaning  or  advancing  said 
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Our  declaration  set  forth  the  mortgage,  and  prayed  that  the 
defendant  might  be  required  to  answer  it.  This  was  not  a 
prayer  for  a  monetary  judgment,  but  that  he  answer  to  all 
the  allegations.  Under  the  Code  of  G^rgia  (Sec.  3082), 
eqaitable  remedies,  such  as  the  establishment  of  liens,  can  be 
given  in  an  action  at  law. 

The  great  thing  we  sued  for  was  to  get  a  judgment  estab- 
lishing our  right  to  levy  on  the  lands  conveyed  by  the  deed. 

In  bringing  this  action  we  were  pursuing  the  first  stage  in 
the  proceeding.  We  could  not  realize  on  our  security  without 
first  getting  a  personal  judgment  on  the  notes ;  and  the  levy 
of  final  process,  whereby  we  should  realize  on  our  security, 

vender  any  money,  or  to  secure  any  otlier  debt,  and  shall  take  a  bond  for 
titles  back  to  said  vender  upon  the  payment  of  such  debt  or  debts,  or  shall 
in  like  manner  convey  any  personal  property  by  bill  of  sale,  and  take  an 
obligation  binding  the  person  to  whom  said  property  was  conveyed  to  re- 
convey  said  property  upon  the  payment  of  said  debt  or  debts,  such  convey- 
ance of  real  or  personal  property  shall  pass  the  title  of  said  property  to  the 
vendee,  (provided  that  the  consent  of  the  wife  has  been  first  obtained,) 
till  the  debt  or  debts  which  said  conveyance  was  made  to  secure  shaU  be 
fnlly  paid,  and  shall  be  held  by  the  courts  of  this  State  to  be  an  absolute 
conveyance  with  the  right  reserved  by  the  vender  to  have  said  property  re- 
conveyed  to  him  upon  the  payment  of  the  debt  or  debts  intended  to  be  se- 
cnred,  agreeable  to  the  terms  of  the  contract,  and  not  a  mortgage. 

"  Sec.  1970.  When  any  judgment  shall  be  rendered  in  any  of  the  courts 
of  this  State  upon  any  note  or  other  evidence  of  debt,  which  such  convey- 
ance of  realty  was  made  and  intended  to  secure,  it  shaU  and  may  be  lawful 
for  the  vendee  to  make  and  file  and  have  recorded  in  the  clerk's  office  of 
the  superior  court  of  the  county  wherein  the  land  lies,  a  good  and  sufficient 
deed  of  conveyance  to  the  defendant  for  said  land ;  and  if  the  said  obligor 
be  dead,  then  his  executor  or  administrator  may,  in  like  manner,  make  and 
file  such  deed  without  obtaining  an  order  of  the  court  for  that  purpose, 
whereupon  the  same  may  be  levied  on  and  sold  under  said  judgment  as  in 
oUier  cases:  Provided,  that  the  said  judgment  shaU  take  lien  upon  the 
land  prior  to  any  other  judgment  or  encumbrance  against  the  defendant. 

••  Sec.  1971.  The  vender's  rights  to  a  reconveyance  of  the  property  upon 
hU  complying  with  the  contract,  shall  not  be  affected  by  any  liens,  encum- 
brances or  rights  which  would  otherwise  attach  to  the  property  by  virtue 
of  the  title  being  In  the  vendee ;  but  the  right  of  the  vender  to  a  reconvey- 
ance shall  be  absolute  and  permanent  upon  his  complying  with  his  contract 
with  the  vendee  according  to  the  terms." 

"Sec.  2057,/.  AU  titles  to  property  made  as  a  part  of  an  usurious  con- 
tiact,  or  to  evade  the  laws  against  usury,  are  void." 
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was  the  last  stage  of  the  action.  Had  this  been  an  ordinary 
action  of  assumpsit  the  averments  as  to  the  real  estate  would 
have  been  impertinent.  As  it  was  they  were  material,  if  not 
vital.     Napier  v.  SauUbury^  §3  Georgia,  477,  480. 

The  plea  of  usury  attacked  not  pnly  our  right  to  recover 
judgment  for  the  full  sum  we  demanded,  but  our  right  to 
levy  final  process  on  the  judgment,  upon  the  land  conveyed  to 
secure  the  debt.  The  verdict  for  the  defendant  upon  this  plea, 
in  other  words,  not  only  reduced  our  debt  by  $2300,  which  of 
itself  might  not  have  authorized  proceedings  in  error,  but  pre- 
vented our  availing  ourselves  of  a  security  worth  $22,500,  which 
we  claimed  for  the  entire  debt,  which  debt,  in  any  point  of 
view,  exceeded  $5000.  Usury  did  not  avoid  the  notes,  but  it 
did  altogether  avoid  the  deed,  and  therefore  this  remedy  upon 
it  by  final  process,  by  the  express  provisions  of  the  code. 
McLaren  v.  Clai%  80  Georgia,  423;  Small  v.  Uicks^  81 
Georgia,  691.  It  also  avoids  the  waiver  of  the  homestead 
exemption,  contained  in  the  notes.  Cle^hom  v.  Gree807i,  77 
Georgia,  343. 

In  view  of  the  statutory  provisions  governing  this  action,  it 
seems  to  us  evident  that  it  is  one  "  where  the  matter  in  dis- 
pute, exclusive  of  costs,  exceeds  the  sum  or  value  of  five  thou- 
sand dollars,"  because  the  matter  in  dispute  was  our  right  to 
a  judgment,  on  which  to  found  a  levy  on  certain  described 
pth  $22,500,  to  collect  a  debt  exceeding  $5000. 
se  does  not  belong  in  the  class  of  Elgin  v.  MarsliaU^ 
578,  and  The  Sydney,  139  U.  S.  331.     It  is  not  one 
3  judgment  is  complained  of  because  in  some  other  case 
ive  a  probative  force  against  us.     Here  the  matter 
n  dispute  between  the  parties  was  whether  we  were 
o  a  judgment  carrying  a  specific  lien  on  specified  real 
scribed  in  the  declaration,  and  enforceable  on  final 
n  this  very  suit,  to  be  executed  by  a  sale  of  that  real 
reeably  to  that  lien. 

somewhat  analogous  is  that  of  Stinson  v.  Doii^mam,, 
461,  from  Minnesota  Territory.  There  a  suit  was 
for  rent  by  way  of  damages  for  breach  of  a  contract 
here  possession  had  been  given  and  afterwards  the 
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contract  had,  as  the  plaintiff  claimed,  been  terminated.  The 
defendant's  answer  denied  any  breach  of  contract,  and  asked 
for  a  judgment  affirming  the  continuing  validity  of  the  con- 
tract. Judgment  was  rendered  for  the  plaintiff  to  recover  less 
than  $1000.  At  that  time  $1000  was  the  limit  of  jurisdiction 
on  writs  of  error  to  territorial  courts,  and  the  question  of  juris- 
diction was  thus  disposed  of  in  this  court. 

"  The  defendant  in  error  objected  that  the  matter  in  dispute 
was  not  of  the  value  of  one  thousand  dollars,  and  therefore 
this  court  had  no  jurisdiction  of  the  cause.  The  objection 
might  well  be  founded,  if  this  was  to  be  regarded  merely  as 
an  action  at  common  law.  But  the  equitable  as  well  as  the 
legal  considerations  involved  in  the  cause  are  to  be  considered. 
The  effect  of  the  judgment  is  to  adjust  the  legal  and  equitable 
claims  of  the  parties  to  the  subject  of  the  suit.  The  subject 
of  the  suit  is  not  merely  the  amount  of  rent  claimed,  but  the 
title  of  the  respective  parties  to  the  land  under  the  contract. 
The  contract  shows  that  the  matter  in  dispute  was  valued  by 
the  parties  at  eight  thousand  dollars."  Stinson  v.  Dovjmncm^ 
20  How.  461,  466.  This  case  was  referred  to  with  approval 
in  Elgin  v.  MarshaU^  106  U.  S.  on  page  581. 

The  title  under  our  deed,  or  the  right  which  we  claimed  to 
sell  the  land  embraced  in  our  deed  to  satisfy  such  judgment  as 
we  might  recover,  was  in  legal  effect  denied  by  the  plea  of 
nsory;  and  the  judgment  rendered  on  that  plea  necessarily 
operates  "  in  denial  of  the  right  claimed  by  the  company  which 
is  of  far  greater  value  than  the  sum  which,  by  the  act  of  Con- 
gress, is  the  limit  below  which  an  appeal  is  not  allowable." 
M(3^1c^  Co.  V.  Hoffmcm,  101  U.  S.  112,  113. 

No  appearance  for  the  defendant  in  error. 

Mk.  Justice  Brown  delivered  the  opinion  of  the  court. 

From  the  above  statement  of  facts  it  is  clear  that,  while  the 
plaintiff  sued  to  recover  $8500  and  interest,  he  actually  re- 
covered $6800  and  interest  and  attorney  fees,  amounting  in  all 
to  $9725.66,  so  that  the  amount  actually  in  dispute  between 
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the  parties  in  this  court  is  the  difference  between  the  amount 
claimed  and  the  amount  of  the  verdict.  Computing  interest 
at  eight  per  cent  upon  the  entire  amount  of  the  notes  and 
adding  an  attorney  fee  of  ten  per  cent,  the  amount  due  ac- 
cording to  the  plaintiff's  theory  was  approximately  $12,155, 
or  $2429.34  more  than  the  amount  recovered.  This  is  the 
proper  method  of  ascertaining  the  amount  in  dispute  in  this 
court.  Tintsman  v.  National  Bank^  100  U.  S.  6;  Jenness  v. 
Citizens^  National  Bank  of  Rome^  110  U.  S.  52 ;  Woibash^  SL 
Louis  dkc.  Railxoay  v.  Knox^  110  U.  S.  304 ;  Hilton  v.  Dickinr 
so7iy  108  U.  S.  165. 

It  is  true  that,  under  the  Code  of  Georgia,  section  2057,  sub- 
division/*, "all  titles  to  property  made  as  a  part  of  an  usurious 
contract,  or  to  evade  tne  laws  against  usury,  are  void."  The 
Supreme  Court  of  Georgia  has  construed  this  as  rendering  a 
deed  infected  with  usury  void  as  title,  and  depriving  the  holder 
of  the  right  of  recovery  of  the  land  against  the  maker.  Cars- 
well  V.  Hartridge^  55  Georgia,  412 ;  Johnson  v.  Griffin  Bank- 
ing ^0.,  55  Georgia,  691.  It  was  said  in  Broach  v.  Smithy  75 
Georgia,  159,  that  usury  not  only  destroys  the  legal  title,  but 
prevents  the  deed  from  ever  being  treated  as  an  equitable 
mortgage.  It  appears  in  this  case  that  the  value  of  the  prop- 
erty conveyed  as  security  is  $22,500,  and  under  the  laws  of 
Georgia  it  may  be  that  the  finding  of  usury  may  have  the 
effect  of  invalidating  the  deed  given  as  security  for  the  loan. 

Assuming  this  to  be  true,  however,  it  is  not  the  immediate 
result  of  the  judgment  in  this  case.  The  provisions  of  the 
Georgia  code  with  respect  to  real  estate  security  for  loans  are 
somewhat  peculiar.  The  practice  is  for  the  person  receiving 
the  loan  to  convey  the  real  property  by  deed  to  the  person 
loaning  or  advancing  the  money,  and  to  take  a  bond  for  title 
back  to  the  vendor  upon  the  payment  of  the  debt,  and  by  sec- 
tion 1969  "  such  conveyance  of  real  or  personal  property  shall 
pass  the  title  of  said  property  to  the  vendee  .  .  .  till  the 
debt  or  debts  which  said  conveyance  was  made  to  secure  shall 
be  fully  paid,"  etc.  By  section  1970, "  when  any  judgment  shall 
be  rendered  in  any  of  the  courts  of  this  State  upon  any  note 
or  other  evidence  of  debt  which  said  conveyance  of  realty  was 
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made  and  intended  to  secure,  it  shall  and  may  be  lawful  for 
the  vendee  to  make  and  file  and  have  recorded  in  the  clerk's 
oflSce  of  the  Superior  Court  of  the  county  wherein  the  land  lies 
a  good  and  sufficient  deed  of  conveyance  to  the  defendant  for 
said  land ;  .  .  .  whereupon  the  same  may  be  levied  on  and 
sold  under  said  judgment  as  in  other  cases:  Provided^  That 
the  said  judgment  shall  take  lien  upon  the  land  prior  to  any 
other  judgment  or  encumbrance  against  the  defendant." 

The  substance  of  this  is,  that  upon  taking  judgment  upon 
the  note  or  bond  given  for  the  loan,  the  lender  may  reconvey 
the  property  to  the  debtor,  and  immediately  levy  upon  and 
sell  it  by  virtue  of  his  judgment  and  execution.  In  such  case 
it  would  seem  that,  if  he  buys  the  land  at  the  sale,  he  would 
recover  possession  of  it  by  an  action  of  ejectment  upon  his 
sherifiPs  deed. 

In  this  connection  it  was  held  by  the  Supreme  Court  of 
Georgia  in  Ca/i'sweU  v.  Hartridge^  55  Georgia,  412,  414,  that 
the  proceeding  under  this  statute  was  optional,  and  that  a 
recovery  in  ejectment  might  be  had  upon  the  original  deed 
made  to  secure  the  debt,  so  long  as  the  title  remained  in  the 
creditor,  and  the  debt  was  unpaid.  "That  the  next  section  of 
the  code,"  said  the  court,  "gives  a  remedy  for  collecting  the 
money  by  proceeding  to  judgment,  filing  a  deed,  levying  upon 
the  land  and  selling  it,  does  not  negative  the  former  remedy. 
The  creditor  may  either  assert  his  title  or  part  with  it  to  the 
debtor,  at  his  option.  He  may  possess  himself  of  the  land  and 
hold  it  till  he  is  satisfied,  or  he  may  enforce  satisfaction  in  the 
manner  pointed  out  by  section  1970.  In  this  respect,  his 
position  is  like  that  of  an  ordinary  vendor  of  land  who  retains 
the  title  as  security,  giving  a  bond  to  reconvey  upon  payment 
of  the  purchase  money."  That  the  creditor  may  also  have 
the  land  sold  by  the  sheriff,  and  bring  ejectment  upon  the 
sheriffs  deed,  is  evident  from  the  case  of  Johnson  v.  Griffin 
Bcmking  <md  Trust  Company ^  55  Georgia,  691. 

In  either  case,  however,  the  effect  of  the  seizure  upon  the 
title  of  the  creditor  to  the  property  can  only  be  judicially 
detennined  in  an  action  of  ejectment,  either  upon  the  original 
deed  or  upon  the  sheriffs  deed  given  in  pursuance  of  the 
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statute,  or  by  a  bill  in  equity  to  enjoin  the  creditor  and  sheriff 
from  making  sale  under  the  levy.  Johnson  v.  Origin  Bank- 
ing omd  Trust  Company^  55  Georgia,  691.  The  effect  of  the 
judgment  in  this  case,  then,  is  not  to  avoid  the  title  of  the 
plaintiff  to  this  property,  but  to  establish  the  existence  of  usury, 
which,  in  another  action,  may  be  pleaded  as  avoiding  such 
title.  It  is  true  that  the  plaintiff  set  forth  in  its  declaration 
that  the  defendant  gave  a  deed  of  certain  lots,  describing 
them,  to  secure  the  payment  of  the  notes;  but  it  claimed 
nothing  by  virtue  of  this  allegation  in  its  prayer  for  relief, 
demanding  only  a  money  recovery.  Upon  the  trial  the  deed 
and  bond  were  offered  in  evidence,  but  were  ruled  out,  and 
the  judgment  was  simply  for  the  amount  of  the  notes  and 
interest  less  the  alleged  usury. 

It  is  well  settled  in  this  court  that  when  our  jurisdiction 
depends  upon  the  amount  in  controversy,  it  is  determined  by 
the  amount  involved  in  the  particular  case,  and  not  by  any 
contingent  loss  either  one  of  the  parties  may  sustain  by  the 
probative  effect  of  the  judgment,  however  certain  it  may  be 
that  such  loss  will  occur.  Thus  in  Grant  v.  McKee^  1  Pet. 
248,  it  was  held,  that  the  court  would  not  take  jurisdiction 
of  a  case  where  the  title  to  a  piece  of  land  of  less  value  than 
the  jurisdictional  sum  was  directly  involved,  although  the 
whole  property  claimed  by  the  lessor  of  the  plaintiff  under  a 
patent,  and  which  was  recovered  in  ejectment  in  the  court 
below,  exceeded  that  sum.  In  Farmers^  Bamlc  of  Alexamdria 
V.  Hoof  7  Pet.  168,  a  bill  was  filed  for  the  purpose  of  fore- 
closing a  deed  of  trust  given  to  secure  a  sum  of  money  less 
than  $1000.  It  appeared  that  the  property  covered  by  the 
deed  exceeded  that  sum  in  value,  but  the  court  held  the 
real  matter  in  controversy  to  be  the  debt  claimed  in  the  bill, 
"  and,  though  the  title  of  the  lot  may  be  inquired  into  inciden- 
tally, it  does  not  constitute  the  object  of  the  suit."  A  similar 
ruling  was  made  in  Ross  v.  Prentiss^  3  How.  771,  where  a  bill 
was  filed  to  enjoin  the  marshal  from  le^^ying  an  execution  of 
less  than  $2000  upon  certain  property,  the  value  of  which  was 
more  than  $2000.  In  this  case  as  in  the  other,  the  argument 
was  made  that  the  defendant  might  lose  the  whole  benefit  of 
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his  property  by  the  forced  sale  under  the  execution,  but  the 
court  held  that  it  did  not  depend  upon  the  amount  of  any 
contingent  loss,  and  dismissed  the  bill.  In  Troy  v.  Evcmsy  97 
U.  S.  1,  action  was  brought  to  recover  certain  instalments 
upon  bonds,  the  aggregate  of  which  bonds  exceeded  $5000, 
but  the  judgment  was  for  less.  The  case  was  dismissed, 
although  it  appeared  that  the  judgment  would  be  conclusive 
in  another  action  upon  future  instalments  upon  the  same 
bonds.  A  like  ruling  was  made  in  Elgin  v.  Ma/rshoM^  106 
U.  S.  578,  where  a  judgment  was  rendered  for  $1660.75, 
against  a  town,  on  interest  coupons  detached  from  bonds 
which  it  had  issued  under  a  statute  claimed  to  be  unconstitu- 
tional. The  case  was  dismissed  in  an  elaborate  opinion  by 
Mr.  Justice  Matthews,  although  it  appeared  that  the  judgment 
might  be  conclusive  as  an  estoppel  in  any  subsequent  action 
upon  other  coupons,  or  upon  the  bonds  themselves.  So  in 
New  Jersey  Zinc  Co.  v.  Trotter^  108  U.  S.  564  —  an  action  of 
trespass  wherein  the  plaintiff  recovered  judgment  for  less  than 
15000  —  the  case  was  dismissed,  although  the  court  indicated 
that  the  jury  were  compelled  to  find  the  plaintiff  had  title  to 
the  land,  and  "  that  in  this  way  the  verdict  and  judgment 
may  estop  the  parties  in  another  suit,  but  that  will  be  a  col- 
lateral, not  the  direct,  effect  of  the  judgment."  See  also 
Opdika  City  v.  Daniel^  109  U.  S.  108.  In  Bruce  v.  Mem- 
Chester  dk  Keene  Railroad^  117  U.  S.  514,  suit  was  brought  to 
collect  interest  due  on  certain  railroad  bonds  by  the  foreclosure 
of  a  mortgage  made  to  trustees  to  secure  a  series  of  bonds 
amounting  to  $500,000.  As  the  suit  was  brought  only  to 
recover  the  interest  on  the  bonds,  which  was  less  than  $5000, 
the  appeal  was  dismissed. 

Most  of  the  authorities  on  the  subject  are  collated  and  re- 
viewed in  Gibson  v.  Shufddty  122  U.  S.  27,  and  a  conclusion 
reached  in  consonance  with  the  view  expressed  in  the  prior 
cases. 

The  case  of  Stinson  v.  Dousman^  20  How.  461,  is  not  in 
conflict  with  these  authorities.  The  action  in  that  case  was 
for  rent  amounting  to  less  than  $500,  but  the  case  itself  in- 
volved the  question  whether  a  certain  contract  for  the  sale  of 
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real  property,  valued  at  $8000,  had  been  annulled,  and  the 
answer  of  the  defendant  was  framed  not  only  to  present  a 
legal  defence  against  the  claim  for  rent,  but  also  to  obtain  a 
decree  afSrming  the  continued  validity  of  the  contract  of  sale. 
It  was  held  that  the  effect  of  the  judgment  in  that  particular 
case  was  an  adjustment  of  the  legal  and  equitable  claims  of 
the  parties  to  the  subject  of  the  suit,  which  was  the  title  to 
the  land  under  the  contract. 

Upon  the  whole^  it  appears  to  vs  that  we  hoA^e  no  jurisdiction 

of  this  case^  and  that  the  writ  of  error  should  he  dismissed^ 

and  it  is  so  ordered. 

Mr.  Justice  Lamab  and  Mr.  Justice  Brewer  dissented. 


FUKKER  ^.   FEERIS. 

APPEAL   FROM   THE   CIRCUIT   COURT   OF  THE   UNITED    STATES    FOR 
THE   NORTHERN   DISTRICT   OF   OHIO. 

No.  296.    Argued  April  13, 1892.  —  Decided  May  2, 1892. 

The  findings  of  a  master  In  chancery,  concurred  in  by  the  court,  are  to  be 
taken  as  presumptively  correct,  and  will  be  permitted  to  stand  unless 
some  obvious  error  has  intervened  in  the  application  of  the  law  or  some 
important  mistake  has  been  made  in  the  evidence,  neither  of  which  has 
taken  place  in  this  case. 

Crawford  v.  Neal,  144  U.  S.  686,  affirmed  and  applied. 

The  court  stated  the  case  as  follows : 

In  1887,  appellee  was  in  possession  of  the  property  of  the 
Toledo,  Columbus  and  Southern  Kailway  Company,  as  re- 
ceiver, having  been  duly  appointed  such  receiver  by  the  Cir- 
cuit Court  of  the  United  States  for  the  Northern  District  of 
Ohio,  in  a  foreclosure  suit  brought  by  the  American  Loan  and 
Trust  Company.  On  October  15,  William  Furrer,  a  young 
man  of  about  twenty-one  years  of  age,  driving  a  load  of  wood 
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along  the  public  highway,  crossed  the  railroad  track,  and  while 
making  the  crossing  was  thrown  from  the  wagon,  struck  by 
the  wheels  and  instantly  killed.  On  December  15,  appellant, 
the  administrator  of  William  Furrer,  filed  his  intervening 
petition  in  said  Circuit  Court,  seeking  to  recover  ten  thousand 
dollars  damages,  on  the  ground  that  the  death  of  his  intestate 
occurred  through  the  negligence  of  the  receiver  in  failing  to 
keep  the  crossing  in  good  repair.  The  matter  was  referred  to 
a  master,  who  took  testimony  and  reported  it  to  the  court, 
together  with  his  conclusion  that  there  was  no  negligence  in 
respect  to  such  crossing,  and,  therefore,  no  liability  on  the  part 
of  the  receiver.  This  report  was  confirmed  by  the  Circuit 
Court,  and  the  intervening  petition  dismissed.  From  that 
decision  petitioner  appealed  to  this  court. 

Mr.  Orville  S.  Brumback  for  appellant. 

Appellant's  case  was  heard  below  before  a  special  master, 
and  is  one  of  those  too  numerous  instances  where  a  party  is 
substantially  denied  a  jury  trial  by  reason  of  the  personal  in- 
juries complained  of  being  inflicted  while  a  railroad  is  being 
^operated  by  a  receiver. 

The  system  of  watered  stocks  and  excessive  bonded  in- 
debtedness employed  in  railroad  manipulation,  has  resulted  in 
the  Federal  courts  being  called  upon  to  frequently  operate 
railroads  through  receivers,  for  whose  carelessness  the  remedy 
to  be  had  is  only  through  the  favorable  attitude  of  a  special 
master. 

That  the  Federal  Constitution  as  well  as  those  of  the  several 
States  intend  to  guarantee  to  every  citizen  a  fair  and  impartial 
trial  by  jury  is  unquestionable.  And  the  fact  that  the  equity 
jarisdiction  of  the  Federal  courts  has  substantially  abridged 
that  right  in  requiring  cases  like  appellant's  to  be  heard  by  a 
special  master  rather  than  a  jury  is  none  the  less  reprehensi- 
ble because  it  is  founded  upon  the  implied  authority  of  the 
judiciary. 

The  injustice  that  has  resulted  all  over  the  country  by  reason 
of  this  practice  undoubtedly  led  to  the  enactment  of  the  late 
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statute,  authorizing  receivers  to  be  sued  and  a  trial  before  a 
jury  had  without  the  permission  of  court ;  but  it  does  not  go 
far  enough  to  remedy  all  the  evil,  by  requiring  the  receivers' 
court  to  submit  all  questions  arising  upon  cross-complaints 
(such  as  appellant's)  to  a  jury  for  determination.  Jones  v. 
East  Tenn.  Va.  <&  Ga,  Railroad,  128  U.  S.  443. 

Mr,  A,  W,  Scott  for  appellee. 

Mr.  Justice  Bbewkr  delivered  the  opinion  of  the  court. 

As  this  intervening  petition  was  filed  nearly  a  year  after  the 
passage  of  the  act  of  March  3, 1887,  (24  Stat.  554,)  authorizing 
suits  against  receivers  without  leave  of  the  court  appointing 
them,  it  is  evident  that  the  petitioner  preferred  to  not  exercise 
his  right  to  a  common  law  action  and  a  trial  by  a  jury,  but 
rather  to  come  into  a  court  of  equity  and  have  his  rights  there 
determined  according  to  the  rules  and  practice  of  such  courts. 
In  view  of  such  election,  we  fail  to  appreciate  his  counsel's 
complaint  of  the  law  in  not  driving  him  to  a  forum  which  he 
so  carefully  avoided. 

The  gist  of  this  controversy  was  the  alleged  negligence  of 
the  receiver  in  failing  to  maintain  a  reasonably  safe  crossing. 
This  presented  mainly  a  question  of  fact.  Upon  the  testimony, 
both  the  master  and  the  Circuit  Court  found  that  there  was 
no  negligence,  and,  while  such  determination  is  not  conclusive, 
it  is  very  persuasive  in  this  court.  In  Cramford  v.  Neal^  144 
U.  S.  585,  596,  it  was  said : 

"The  cause  was  referred  to  a  master  to  take  testimony 
therein,  *  and  to  report  to  this  court  his  findings  of  fact  and 
his  conclusions  of  law  thereon.'  This  he  did,  and  the  court, 
after  a  review  of  the  evidence,  concurred  in  his  finding  and 
conclusions.  Clearly,  then,  they  are  to  be  taken  as  presump- 
tively correct,  and  unless  some  obvious  error  has  intervened  in 
the  application  of  the  law,  or  some  serious  or  important  mis- 
take has  been  made  in  the  consideration  of  the  evidence,  the 
decree  should  be  permitted  to  stand.  Tilghman  v.  Proctor^  125 
U.  S.  136 ;  Kimherly  v.  Arms,  129  U.  S.  612 ;  EoaA^9  v.  StaU 
Bamk,  141  U.  S.  107." 
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That  rale  compels  an  affirmance  of  the  decree  in  this  case. 
It  appears  that  the  railroad  track  was  raised  above  the  level 
of  the  highway ;  but  the  rise  was  slight,  and  the  slope  gradual. 
According  to  the  testimony  of  the  surveyor  who  measured 
the  crossing,  (and  the  other  witnesses  who  simply  gave  esti- 
mates substantially  corroborated  him,)  the  rise  on  the  one  side 
was  1.4  feet  in  30  feet,  and  on  the  other  1.3  in  15,  and  1.9  in 
30  feet  —  a  rise  but  a  trifle  greater  than  that  from  the  gutter 
to  the  centre  of  the  street  in  many  cities.  That  certainly  car- 
ries with  it  no  evidence  of  negligence.  It  appears  also  that 
the  receiver  had  ballasted  the  track  at  the  crossing,  and  it  was 
claimed  that  some  of  the  stones  within  the  rails,  and  on  the 
highway  just  outside  of  the  rails,  were  unreasonably  large; 
but  the  master  found  that  "  the  stones  were  broken  to  a  fair 
size,"  and  that  although  one  or  two  pieces  of  unreasonable 
size  were  produced  on  the  hearing,  yet  "  the  weight  of  the 
testimony  was  that  the  stones  in  the  roadway  were  of  fair 
size  and  not  dangerous  to  travel."  Photographs  of  the  cross- 
ing were  presented  to  the  master,  to  the  Circuit  Court,  and 
also  to  us.  Those  photographs  make  it  clear  that  the  ascent 
on  either  side  was  gradual ;  that  the  total  rise  was  slight,  and 
but  a  few  stones  on  either  side  of  the  track  in  the  roadway. 
They  put  an  end  to  any  suspicion  of  negligence  in  the  cross- 
ing, unless  it  were  in  the  size  of  the  stones ;  and  the  testimony 
leaves  that  matter  in  such  condition  that  we  are  not  justified 
in  disturbing  the  finding  of  the  master,  approved  as  it  was  by 
the  Circuit  Court. 

The  decree  is  therefore  Affirmed. 


BARNETT  v.  DENISON. 

KRROK  TO   THK   CIBOUTr    OOUKT    OF    THE    UNITED    STATES     FOB   THB 
EASTERN   DISTRICT   OF   TEXAS. 

No.  207.    Sabmitted  April  18, 1892.  —  Decided  May  2, 1892. 

When  the  charter  of  a  mnnicipal  corporation  requires  that  bonds  issued  by 
it  shall  specify  for  what  purpose  they  are  issued,  a  bond  which  purports 
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on  its  face  to  be  issued  by  virtue  of  an  ordinance,  the  date  of  which  is 
given /bat  not  its  title  or  its  contents,  does  not  so  far  satisfy  the  require- 
ments of  the  charter  as  to  protect  an  innocent  holder  for  value  from  de* 
fences  which  might  otherwise  be  made. 

The  court  stated  the  case  as  follows : 

This  was  an  action  to  recover  the  amount  of  certain  cou- 
pons cut  from  bonds  issued  by  the  city  of  Denison  "  for  the 
reduction  of  and  cancellation  of  the  outstanding  city  scrip, 
and  for  the  improvement  of  streets,"  etc. 

The  charter  of  the  city,  adopted  March  7, 1873,  conferred 
upon  it  power  (sec.  27)  "  To  borrow  money  on  the  credit  of 
the  city,  and  issue  bonds  therefor  to  an  amount  not  to  exceed 
$50,000.  To  make  a  loan  exceeding  $50,000  the  question 
must  be  submitted  to  the  qualified  voters  of  the  city,  and  if 
sustained  by  a  majority  of  the  votes  polled,  such  loan  shall  be 
lawful.  All  bonds  shall  specify  for  what  purpose  they  were 
issued,  and  not  be  invalid  if  sold  for  less  than  their  par  value. 
And  when  any  bonds  are  issued  by  the  city  a  fund  shall  be 
provided,"  etc.  Sec.  28  :  "  To  issue  bonds  in  aid  of  any  cor- 
poration or  enterprise,  either  manufacturing,  railroad,  or  for 
other  purposes,  calculated  to  advance  the  interests  of  the  said 
city,  and  to  borrow  money  for  that  purpose,  and  to  take  stock 
therein,  or  in  any  of  them,  provided,"  etc. 

Pursuant  to  this  charter  the  city  council,  on  August  9, 1873, 
adopted  the  following  ordinance  : 

"  Sec.  1.  Be  it  ordained  by  the  city  council  of  the  city  of 
Denison,  that  there  shall  be  issued  by  the  city  of  Denison 
bonds  to  the  extent  of  $20,000,  and  shall  be  known  as  '  Deni- 
son City  Bonds.'  Said  bonds  shall  mature  in  ten  years  from 
the  date  of  their  issuance,  and  such  bonds,  or  the  proceeds 
thereof,  shall  be  used  for  the  purpose  of  redeeming  the  out- 
standing city  scrip  or  other  indebtedness,  and  the  improve- 
ment of  the  streets,  as  may  be  directed  by  the  city  council ; 
and  said  bonds  shall  bear  an  annual  interest  of  ten  per 
centum,  payable  semi-annually,  expressed  by  coupons  thereto 
attached,  and  shall  be  payable  at  the  office  of  the  Importers' 
and  Traders'  National  Bank  of  New  York  City." 


Digitized  by 


Google 


BARNETT  v.   DENISON.  137 

Argument  for  Plaintiff  in  Error. 

No  reference  was  made  in  the  bonds  to  the  purpose  for 
which  they  were  issued,  but  they  contained  the  following 
paragraph :  "  These  bonds  are  issued  by  virtue  of  an  ordi- 
nance passed  by  the  board  of  aldermen  of  said  city,  on  the 
9th  day  of  August,  and  approved  by  the  mayor  on  the  9th 
day  of  August,  1873." 

It  was  stipulated  upon  the  trial  that  "  if  the  failure  to  state 
the  purpose  for  which  the  bonds  were  issued  more  specifically 
than  is  contained  in  said  bonds  was  such  a  defect  as  deprived 
them  of  the  quality  of  negotiable  paper  and  visited  all  pur- 
chasers for  value  with  notice,  then  the  city  of  Denison  had  a 
good  defence  to  the  suit ;  but  if  not  such  a  defect,  then  plain- 
tiff ought  to  recover  as  prayed  for  in  his  petition." 

The  court  charged  the  jury  that,  by  the  charter,  notice  was 
imputed  to  all  persons  purchasing  bonds  that  the  purpose  for 
which  they  were  issued  should  be  stated,  and  instructed  them 
to  return  a  verdict  for  the  defendant,  which  was  done.  The 
plamtiff  thereupon  took  out  a  writ  of  error  from  this  court. 

Mr.  H,  Chilton  for  plaintiff  in  error  submitted  on  his 
brief. 

I.  When  a  municipal  corporation  has  power  under  any 
circumstances  to  issue  negotiable  securities  the  hona  fide  pur- 
chaser has  a  right  to  presume  that  they  were  issued  under 
circumstances  and  for  a  purpose  which  give  the  requisite 
withority,  and  they  are  no  more  liable  to  be  impeached  for 
any  infirmity  in  the  hands  of  such  a  purchaser  than  any  other 
commercial  paper.  Supervisors  v.  Schench^  5  Wall.  772,  784 ; 
Merchant^  Bank  v.  State  BanTc^  10  Wall.  604;  St,  Joseph 
Township  V.  Rogers^  16  Wall.  644;  Chambers  County  v. 
CUfw%^  21  Wall.  317 ;  Sam,  Antonio  v.  Lane,  32  Texas,  405. 

II.  Where,  as  in  this  case,  the  holder  of  municipal  bonds 
pmfchased  them  before  their  maturity,  and  without  notice  of 
any  defence,  and  they  recite  that  they  were  issued  undw  a  eer- 
^ain  ordinance,  a  reference  to  which  shows  a  legal  and  propef 
purpose,  for  the  use  and  benefit  of  the  city,  the  purchaser  k 
thereby  assured  of  the  validity  of  the  bond%  and  it  would  be 
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tolerating  a  fraud  to  permit  the  city  to  show  that  the  bonds 
were  not  in  fact  issued  for  such  purpose.  The  city  is  estopped 
from  denying  the  truth  of  the  recitals  in  its  bonds.  County 
of  Moultrie  v.  Savings  JSanky  92  TJ.  S.  631 ;  Town  of  Coloma 
V.  Emes^  92  U.  S.  484 ;  San  Antonio  v.  Mehaffey,  96  U.  S. 
312 ;  Nauvoo  v.  Bitter,  97  U.  S.  389 ;  Ilackett  v.  Ottawa^  99 
U.  S.  86 ;  WaJlm^ut  v.  Wade,  103  U.  S.  683 ;  County  of  Clay  v. 
Society  for  Savings,  104  TJ.  S.  579 ;  Ottawa  v.  National  Barik^ 
105  TJ.  S.  342. 

The  bonds  themselves  on  their  face  recited  the  ordinance 
by  date  imder  which  they  were  issued.  The  ordinance  recites 
that  the  bonds  were  authorized  for  the  redemption  of  city 
scrip  and  other  indebtedness,  and  for  the  improvement  of  the 
streets.  Failure  of  consideration  was  the  defence  under  which 
the  court  instructed  the  jury  that  the  plaintiff  could  not 
recover.     Which  we  submit  was  error. 

The  concession  that  plaintiff  made  out  his  case  and  was 
entitled  to  recover  as  an  innocent  holder  for  value  before  matu- 
rity, unless  the  failure  to  state  the  purpose  for  which  the  bonds 
were  issued  more  particularly  than  is  contained  in  the  said 
bonds,  deprived  him  of  his  right  as  an  innocent  holder,  in  effect 
concedes  the  correctness  of  the  t^vo  foregoing  propositions. 

III.  The  material  proposition  in   the  case  then   is,   that 

where,  as  in  this  case,  a  bond  or  other  instrument  has  been 

issued  by  virtue  of  a  certain  ordinance  referred  to,  but  not 

copied  or  described,  such  recital  is  notice  of  the  contents  of 

the  ordinance;  and  as  such  ordinance  recites  the  purpose  for 

which  the  bonds  are  authorized,  the  bonds  thereby  in  effect 

specify  the  purpose  for  which  they  were  issued.     Kansas  v. 

School  District  No,  3,  34  Kansas,  237;  Lewis  v.  Bourbon 

(Imimty^  12  Kansas,  186;   Hachett  v.   Ottawa^  99  TJ.  S.  95; 

I  V.  National  Bank,  105  TJ.  S.  143. 

The  provision  of  section  27  of  the  charter  of  the  city 

lison  prescribing  that  bonds  issued  under  that  section 

pecify  for  what  purpose  they  were  issued,  is  merely 

ry,  and  the  absence  of  such  recital  from  the  bonds  will 

Bct  the  rights  of  a  hona  fide  holder  for  value.     Young 

>den  County,  19  Missouri,  309. 


Digitized  by 


Google 


BARNETT  v.   DENISON.  139 

Opinion  of  the  Conrt. 
No  appearance  for  defendant  in  error. 
Mr,  JcsncB  Bbomtn  delivered  the  opinion  of  the  court. 

This  case  involves  the  single  question  whether  a  require- 
ment of  a  charter  that  the  bonds  issued  by  a  municipal  corpo- 
ration shall  specify  for  what  purpose  they  are  issued,  is  so  far 
satisfied  by  a  bond  which  purports  on  its  face  to  be  issued  by 
virtue  of  an  ordinance,  the  date  of  which  is  given,  but  not  its 
title  or  its  contents,  as  to  cut  off  defences  which  might  other- 
wise be  made. 

We  are  of  the  opinion  that  it  is  not.  It  is  the  settled 
doctrine  of  this  court  that  municipal  corporations  are  merely 
agents  of  the  state  government  for  local  purposes,  and  possess 
only  such  powers  as  are  expressly  given,  or  implied,  because 
essential  to  carry  into  effect  such  as  are  expressly  granted  ; 
1  Dill.  Mun.  Corp.  section  89 ;  Ottawa  v.  Carey,  108  U.  S.  110 ; 
that  the  bonds  of  such  corporations  are  void  unless  there  be 
express  or  implied  authority  to  issue  them ;  WeUa  v.  Super- 
visors,  102  IT.  S.  625  ;  Claiborne  County  v.  Brooks,  111  U.  S. 
400 ;  Concord  v.  RoUnsan,  121  U.  S.  165 ;  Kelley  v.  MiUm,  127 
U.  8. 139  ;  that  the  provisions  of  the  statute  authorizing  them 
must  be  strictly  pursued  ;  and  that  the  purchaser  or  holder  of 
such  bonds  is  chargeable  with  notice  of  the  requirements  of 
the  law  under  which  they  are  issued.  Ogden  v.  County  of 
Daviess,  102  U.  S.  634 ;  Marsh  v.  Ftdton  County,  10  Wall. 
676;  South  Ottawa  v.  Perkins,  94r  U.  S.  260;  Northern 
Bank  v.  Porter  Township,  110  U.  S.  608 ;  Hayes  v.  Holly 
Springs,  114  U.  S.  120 ;  Merchants^  Bank  v.  Bergen  County, 
115  TJ.  S.  384;  Harshman  v.  Knox  County,  122  U.  S.  306; 
Oder  V.  Cleburne,  131  U.  S.  162 ;  Lake  County  v.  Oraham, 
130  U.  S.  674. 

It  is  certainly  a  reasonable  requirement  that  the  bonds  issued 
shall  express  upon  their  face  the  purpose  for  which  they  were 
issued.  In  any  event,  it  was  a  requirement  of  which  the  pur- 
chaser was  bound  to  take  notice,  and  if  it  appeared  upon  their 
face  that  they  were  issued  for  an  illegal  purpose  they  would 
be  void.    If  they  were  issued  without  any  purpose  appearing 
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at  all  upon  their  face,  the  purchaser  took  the  risk  of  their 
being  issued  for  an  illegal  purpose,  and,  if  that  proved  to  be 
the  case,  they  are  as  void  in  his  hands  as  if  he  had  received 
them  with  express  notice  of  their  illegality.  Ordinarily  the 
recital  of  the  fact  that  the  bonds  were  issued  in  pursuance  of 
a  certain  ordinance  would  be  notice  that  they  were  issued  for  a 
purpose  specified  in  such  ordinance,  Hackett  v.  Ottawa^  99 
U.  8.  86,  and  the  city  would  be  estopped  to  show  the  fact  to 
be  otherwise.  Ottawa  v.  National  Banky  105  U.  S.  342.  But 
where  the  statute  requires  such  purpose  to  be  stated  upon  the 
face  of  the  bonds  it  is  no  answer  to  say  that  the  ordinance 
authorized  them  for  a  legal  purpose,  if  in  fact  they  ^ere  issued 
without  consideration,  and  for  a  different  purpose. 

In  this  case,  the  bonds  were  not  only  issued  for  a  purpose 
not  named  in  the  ordinance,  viz. :  in  aid  of  the  Texas  and 
Atlantic  Kefrigerator  Car  Company,  which  had  agreed  to 
erect  at  Denison  slaughter-houses,  tanks,  machinery  and  other 
material  of  the  value  of  $15,000,  but  upon  a  consideration 
which  had  wholly  failed,  the  company  having  failed  to  comply 
with  the  terms  of  the  contract ;  and  the  bonds,  so  far  as  they 
were  known  to  exist,  were  cancelled. 

In  Kansas  v.  School  District  No,  3,  34  Kansas,  237,  relied 
upon  by  the  plaintiff,  the  State  sued  a  school  district  upon 
certain  school  district  bonds  and  their  coupons.  Upon  the 
trial,  the  defendant  objected  to  the  introduction  of  any  evi- 
dence upon  the  petition,  upon  the  ground  that  the  same  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
the  court  sustained  the  objection  and  dismissed  the  action. 
One  of  the  objections  urged  by  the  defendant  against  the 
petition  was  that  the  bonds  did  not  state,  as  required  by 
statute,  the  purpose  for  which  they  were  issued.  The  court 
held  that  the  bonds  were  not  void  for  that  reason,  because 
under  the  allegations  of  the  petition  they  must  be  considered 
as  issued  in  good  faith ;  "  that  the  school  district  received 
ample  consideration  for  them ;  and  that  the  State  of  Kansas 
is  an  innocent  and  bona  fide  purchaser  of  them  ;  for  nothing 
appears  to  the  contrary  in  the  petition,  and  all  the  allegations 
of  the  petition  would  tend  to  indicate  this."     This  ruling, 
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however,  is  not  inconsistent  with  the  idea  that  if  they  had 
been  issued  for  an  illegal  purpose,  the  purchaser  would  have 
been  chargeable  with  notice  of  such  illegality,  by  reason  of  the 
omission  to  state  on  the  face  of  the  bonds  the  purpose  for 
wiich  they  were  issued. 

In  Young  v.  Camden  County^  19  Missouri,  309,  the  act 
required  that  county  warrants  should  be  written  or  printed 
in  Roman  letters  without  ornament,  in  order  to  prevent  the 
issuing  of  paper  by  county  courts  which  could  be  used  as  a 
circulating  medium.  This  was  held  to  be  merely  directory ; 
but  the  case,  though  cited  by  the  plaintiff  here,  is  not  in  point. 
The  court  held  expressly  that  all  the  words  prescribed  by  the 
statute  were  in  the  warrants,  and  that  the  introduction  of  other 
words  did  not  vitiate  them. 

In  view  of  the  circumstances  under  which  these  bonds  were 
issued  the  instruction  to  return  a  verdict  for  the  defendant 
was  proper,  and  the  judgment  of  the  court  below  is,  therefore. 

Affirmed. 

Mb.  Justiob  Bbewbr  dissented. 


GOODE  V.  GAINES. 

APPEAL  FBOH   THE   OIRCDFT    COURT   OF   THE   UNITED   STATES    FOR 
THE   EASTERN   DISTRICT   OF   ARKANSAS. 

No.  227.    Argued  April  18, 1802.  —  Decided  May  2, 1802.1 

The  court  again  adheres  to  its  decision  in  Rector  v.  Gibbon,  111  U.  S.  21 Q, 
touching  titles  in  the  Hot  Springs  Reservation,  and  holds  that  there  are 
no  facts  in  these  cases  which  take  them  out  of  the  operation  of  that 
decision;  but,  In  view  of  the  delay  In  commencing  these  suits,  and  the 
previous  acquiescence  of  the  plaintiffs  In  the  possession  by  the  defendants, 
It  limits  the  right  of  an  account  In  equity  of  the  rents  of  the  premises  to 
the  date  of  the  flUng  of  the  blUs. 

'  With  this  case  were  argued  at  the  same  time  No.  302,  Smith  v,  Gaines; 
No.  303,  DuGAN  V.  Gaines;  No.  304,  Cohn  v.  Gaines;  No.  306,  Allen  v. 
Gaines;  No.  306,  Madison  r.  Gaines;  No.  307,  Ruoo  v.  Gaines;  No.  308, 
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Thb  court  stated  the  case  as  follows: 

These  were  bills  in  equity  filed  by  William  H.  Gaines  and 
wife,  on  the  23d  of  May,  1884,  against  the  appellants,  respec- 
tively, in  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas,  all  seeking  the  same  relief,  and  couched, 
mutatis  mutandis,  in  substantially  the  same  language. 
The  bill  in  No.  302,  Smith  v.  Gaines,  was  as  follows: 
"  William  H.  Gaines  and  Maria  Gaines  his  wife,  bring  this 
suit  against  John  Kubler  and  George  H.  Smith,  and  for  cause 
of  action  allege  that  in  the  year  1851,  in  pursuance  of  the 
instruction  of  the  Secretary  of  the  Interior,  plaintiff  Maria 
Gaines,  Albert  Belding,  Henry  Belding  and  George  Belding, 
heirs  and  legal  representatives  of  Ludovicus  Belding,  entered, 
under  the  preemption  laws  of  the  United  States,  the  south- 
west quarter  of  section  thirty-three,  in  township  two  (2)  south, 
range  nineteen  (19)  west,  for  which  they  paid  the  United 
States  government  two  hundred  dollars,  which  was  advanced 
by  plaintiff  Wm.  H.  Gaines,  and  which  money  the  United 
States  still  retains.  At  the  time  of  said  entry  a  small  portion 
of  said  land  was  occupied  by  Mrs.  Lydia  Belding,  widow  of 
Ludovicus  Belding,  and  the  portion  of  said  land  for  which 

this  suit  is  brought  was  occupied  by ,  and  in  —  Wm. 

H.  Gaines,  Maria  Gaines,  Albert  Belding,  Henry  Belding,  and 
George  Belding,  under  the  supervision  and  control  of  Wm.  H. 
Gaines,  brought  suit  in  the  Hot  Springs  Circuit  Court  against 

and  recovered  judgment  for  the  possession  of  said 

land,  which  judgment  was  afterwards  aflBirmed  by  the  Supreme 
Court  of  the  State  of  Arkansas  and  by  the  Supreme  Court  of 

the  United  States,  and  on  the  —  day  of ,  1856,  Wm.  H, 

Gaines  was,  by  the  sheriflf  of  Hot  Springs  County,  put  into  the 
possession  of  said  property  by  virtue  of  a  writ  of  possession 
issued  upon  the  judgment  of  said  Hot  Springs  Circuit  Court  in 

Garnett  t?.  Gaines  ;  No.  309,  Garnett  r.  Gaines  ;  No.  810,  Rugg  v.  Gainbs  ; 
No.  811,  Grangei^ r.  Gaines;  No.  312, Neubert  v.  Gaines;  No. 813,  Sumptkr 
V.  Gaines;  No.  314,  Latta  t?.  Gaines;  No.  315,  Latta  «.  Gaines;  all  Ap- 
peals from  the  Circuit  Court  of  the  United  States  for  the  Eastern  District 
of  Arkansas.    The  opinion  of  the  court  Is  entitled  in  aU  the  cases. 
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obedienoe  to  the  mandates  of  said  Supreme  Courts,  both  of  the 
State  and  of  the  United  States,  and  said  plaintiffs,  TVm.  H. 
Gkunes  and  Maria  Gaines,  his  wife,  remained  in  peaceable  and 
quiet  possession  of  said  property  until  the  1st  day  of  June, 
1876,  when  they  were  dispossessed  of  said  property  by  a 
receiver  appointed  by  the  Court  of  Claims  of  the  United 
States,  under  an  act  of  Congress  entitled  *  An  act  in  relation 
to  the  Hot  Springs  reservation,  in  Arkansas,  approved  June 
nth,  1870. 

"Plaintiffs  entered  into  possession  by  virtue  of  said  entry 
and  by  virtue  of  the  decisions  of  said  State  and  United  States 
Supreme  Courts  and  the  writs  of  possession  issued  in  pursu- 
ance of  said  judgments,  and  continued  in  possession  for  a 
period  of  about  twenty  years,  until  the  Supreme  Court  of  the 
United  States,  in  a  suit  to  determine  to  whom  the  patent 
should  issue,  decided  that  said  lands  were  not  subject  to  pre- 
emption or  entry,  and  that  no  claimant  was  entitled  to  a 
patent,  but  the  same  was  still  the  property  of  the  United 
States,  which  decision  was  rendered  April  24th,  1876.  Plain- 
tiff during  said  twenty  years  paid  taxes  on  said  property  and 
fenced  and  built  houses  on  the  same  and  otherwise  improved 
the  same. 

"On  the  1st  day  of  October,  1870,  plaintiff  Wm.  H.  Gaines 
leased  a  lot  of  ground,  which  has  since  been  laid  off  into  lots 
and  blocks  by  the  Hot  Springs  Commission  in  pursuance  of  an 
act  of  Congress  and  is  now  known  as  lot  (2)  two,  in  block 
seventy-seven  (77),  to  John  Kubler,  which  lease  was  for  the 
term  of  one  year,  to  be  renewed  at  the  election  of  the  lessee 
from  year  to  year  until  the  title  to  the  Hot  Springs  quarter 
section  of  land  was  settled,  for  an  annual  rent  of — ,  payable  in 
monthly  instalments  of  — . 

"Said  lease  also  provides  that  all  buildings  and  improve- 
ments erected  on  said  lot  by  the  lessee  might  be  removed 
therefrom  during  the  continuance  of  the  lease  or  within  thirty 
days  thereafter,  but  that  no  buildings  or  improvements  erected 
could  be  removed  while  said  rent  or  any  part  thereof  remained 
due  and  unpaid.  It  also  provides  that  the  lessor  should  have 
a  lien  on  all  buildings  and  improvements  to  secure  the  rent,  a 
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copy  of  which  is  hereto  attached  in  Exhibit  *  A '  and  made  a 
part  thereof. 

^^Said  lessee  took  possession  of  said  land  under  and  by 
virtue  of  said  lease  only,  and  in  no  other  way  whatever,  and 
be  and  —  assigns  occupied  the  same  under  said  lease  until  the 
1st  day  of  June,  1876. 

"  That  on  the  24fch  day  of  April,  — ,  said  lessee  and  his 
assigns  owed  the  lessor  for  rent  the  sum  of  three  hundred  and 
eleven  dollars  and  eighty-five  cents  ($311.85).  Said  lessee  and 
his  assigns  failed  to  remove  said  buildings  and  improvements 
erected  by  them  at  any  time  during  or  within  thirty  days 
after  the  expiration  of  the  lease,  and  by  virtue  of  the  provisions 
of  the  lease  said  buildings  and  improvements  erected  by  said 
lessee  and  his  assigns  became  the  buildings  and  improvements 
of  Wm.  II.  Gaines. 

"That  on  the  12th  day  of  September,  1876,  said  lessee, 
John  Kubler,  sold  and  transferred  to  George  H.  Smith  all  his 
right,  title,  and  claim  to  said  premises,  he,  George  H.  Smith, 
well  knowing  before  said  transfer  all  the  terms  and  conditions 
of  said  lease,  which  transfer  was  made  without  the  knowledge 
or  consent  of  the  plaintiff. 

"Plaintiffs,  by  arrangement  with  George,  Henry  and 
Albert  Belding,  having  become  the  owners  of  said  claim,  aver 
that  in  less  than  six  calendar  months  after  the  first  sitting  of 
the  Hot  Springs  Commission,  under  the  act  of  Congress  of  the 
United  States  entitled  '  An  act  in  relation  to  the  Hot  Springs 
reservation,  in  the  State  of  Arkansas,'  approved  March  3rf, 
1877,  they  filed  their  claim  before  said  commission  to  purchase 
said  lot,  and  that  George  H.  Smith  filed  a  like  claim,  and  upon 
the  hearing  of  said  claims  they  were  consolidated  by  said  com- 
mission for  the  purpose  of  hearing  the  testimony;  and  said 
petitions  filed  and  the  testimony  taken  before  said  commission 
clearly  showed  that  George  H.  Smith  had  acquired  his  posses- 
sion in  no  other  way  but  by  said  lease  made  by  plaintiff  Wm. 
H.  Gaines  to  said  John  Kubler,  as  will  more  fully  appear 
from  a  complete  copy  of  the  petition,  testimony  and  record 
entries  in  said  claim,  filed  herewith  and  marked  Exhibit  *  A,' 
and  made  part  hereof;  and  notwithstanding  that  said  peti- 
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tion  and  testimony  showed  that  defendant  George  H.  Smith 
acquired  possession  only  by  virtue  of  said  lease,  and  that,  too, 
after  the  24th  day  of  April,  1876,  to  wit,  September  12th, 
1876,  still  said  commission  misconstrued  the  law  applicable  to 
that  state  of  facts  and  awarded  the  right  to  purchase  said  lot 
to  defendant  George  H.  Smith,  and  since  said  award  said 
defendant  has  purchased  said  lot  from  the  United  States  and 
received  a  patent  therefor,  and  on  account  of  said  misconstruc- 
tion of  the  law  as  applied  to  the  facts  before  said  commission 
the  right  to  purchase  said  lot,  which  in  law,  equity  and  good 
conscience  should  have  been  awarded  to  plaintiffs,  was  by  said 
misconstruction  of  the  law  illegally  and  wrongfully  awarded 
to  defendant  George  H.  Smith  by  said  Hot  Springs  Commis- 
sion. 

"Plaintiffs  aver  that  as  defendants  have  never  had  any 
right  or  title  to  said  lot  or  to  the  possession  thereof  than  that 
which  they  derived  from  said  lease  and  under  covenants  to 
restore  possession  to  plaintiff  Wm.  H.  Gaines,  that  said  defend- 
ants should  be  held  to  hold  said  lots  as  trustees  for  the  use  and 
benefit  of  plaintiffs. 

"Plaintiffs  offer  to  pay  any  sum  of  money  that  may  be 
found  due  to  the  defendants  or  either  of  them  by  reason  of  any 
money  paid  to  the  United  States  for  the  purchase  of  said  lots, 
and  to  do  all  other  acts  which  may  be  found  to  be  just  and 
equitable.  Plaintiffs  aver  the  property  herein  sued  for  is 
worth  more  than  five  hundred  dollars,  and  that  this  cause  of 
action  arises  wholly  under  the  law  of  the  United  States. 

"Plaintiffs  ask  that  defendants  be  required  to  answer  this 
bill,  but  not  under  oath. 

"  And  they  pray  that  an  account  may  be  taken  of  the  state 
of  accounts  between  themselves  or  either  of  them  and  said 
defendants  severally;  that  they  may  be  allowed  reasonable 
rents  for  the  occupancy  of  the  said  premises ;  that  defendants 
may  be  decreed  to  hold  said  lots  as  trustees  for  the  plaintiffs 
and  to  convey  the  same  to  the  plaintiffs,  and  that  they  may 
have  such  other  relief  as  may  be  equitable." 

Answers  and  replications  having  been  filed,  proofs  were 
made  sustaining  complainants'  allegations,  and  the  Circuit 
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Court  entered  decrees  in  complainants'  favor  as  to  the  title  to 
the  lots  severally  involved,  and  sent  the  cases  to  a  special  mas- 
ter for  an  accounting.  Reports  were  subsequently  made,  stat- 
ing an  account  charging  defendants  with  rent  or  rental  value 
from  the  date  of  the  awards  to  the  date  of  the  filing  of  the 
bills  with  interest,  and  with  rental  value  from  the  date  of  fil- 
ing the  bills  to  the  date  of  the  decree  with  interest,  and  with 
rent  on  improvements  to  the  date  of  the  reports ;  and  credit- 
ing defendants  with  the  present  value  of  the  improvements ; 
taxes,  etc.,  paid ;  and  the  amount  paid  the  government  for  the 
lots,  with  interest.  Decrees  were  entered  in  accordance  with 
the  reports  and  the  cases  brought  on  appeal  to  this  court. 

Mr.  John  McClure  for  appellants  in  Kos.  302  to  315  in- 
clusive. 

The  matters  in  controversy  in  these  cases  grow  out  of,  and 
are  founded  on  the  act  of  March  3,  1877,  which  provides  for 
the  survey  and  sale  of  what  is  known  as  the  Hot  Springs 
reservation,  in  the  State  of  Arkansas,  19  Stat.  377,  c.  108,  and 
the  act  of  June  16,  1880,  entitled,  "An  act  for  the  establish- 
ment of  titles  in  Hot  Springs,  and  for  other  purposes."  21 
Stat.  288,  c.  246.  The  question  of  those  titles  was  before  this 
court  in  The  Hot  Springs  Cases,  92  U.  S.  698  ;  Rector  v.  GHh 
bon,  111  U.  S.  276 ;  and  Zmvrence  v.  Rector,  137  U.  S.  179. 
I  contend  Rector  v.  Gibbon  does  not  furnish  a  rule  of  decision 
for  these  cases.- 

At  the  threshold,  I  am  willing  to  admit,  if  the  court  had  the 
power  to  decide  anything  in  the  Rector-Oibbon  case  at  all,  it 
is  decided  correctly.  While  I  admit  the  case  was  decided 
correctly,  I  do  not  assent  to  the  proposition  that  this  or  any 
other  court  could  divest  title  out  of  one  in  whose  favor  the 
award  was  made,  and  vest  it  in  another,  even  if  the  decision 
of  the  commission  was  wrong.  That  case  turned  on  the  con- 
struction of  a  lease,  and  it  no  more  follows  that  one  lease  is  to 
be  construed  like  another,  than  that  one  contract  means  v^hat 
another  does. 

The  lease  in  the  Rector-Gibbon  case  stipulates  that  at  the 
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end  of  the  term  the  lessor  should  have  the  right  to  take  the 
improvements  by  paying  two-thirds  of  their  first  cost ;  that  if 
the  lessor  should  not  pay  this  amount  at  the  end  of  the  term, 
the  lease  should  be  extended  on  the  same  conditions,  until  he 
should  make  the  payments,  giving  ninety  days'  notice  of  his 
intention  to  terminate  the  lease. 

The  proof  was,  that  Eector  gave  the  notice,  that  he  was 
ready  and  willing  to  pay,  but  he  could  never  get  the  lessees  to 
give  or  name  the  amount. 

The  leases,  in  the  cases  at  bar,  declare  that  they  may  "  be 
renewed,  from  year  to  year,  until  the  title  to  the  Hot  Springs 
quarter  section  is  settled,  .  .  .  and  that  all  buildings  and 
improvement's  that  may  be  erected  on  said  lots  by  the  lessees, 
may  be  removed  therefrom  by  the  lessees,  at  any  time  within 
thirty  days  after  the  expiration  of  the  same." 

In  the  Rector-Gibbon  case,  the  improvement  became  the 
property  of  the  lessor  by  the  election  and  the  terms  of  the 
contract.  In  the  cases  at  bar,  the  buildings  were  to  remain 
the  property  of  the  lessees  without  any  stipulation  for  purchase 
by  the  lessor. 

In  the  Rector-Gibbon  case,  the  court  found  that  Rector  was 
the  owner  of  the  improvement  and  gave  him  the  lot.  In  the 
cases  at  bar,  the  court  finds,  as  did  the  commission,  that  the 
buildings  belong,  not  to  the  lessor,  but  to  the  lessees.  In  one 
case,  the  right  to  purchase  the  lot  falls  to  him  who  was  the 
rightful  owner  of  the  improvement,  and  in  the  cases  at  bar, 
the  person  who  is  found  to  be  the  owner  of  the  improvement 
is  declared  to  be  a  trustee  for  one  who  did  not  make  or  own 
the  improvement. 

In  the  one  case  the  lease  created  a  contract  whereby  the 
lessee  undertook  to  build  a  house  for  the  lessor,  while  in  the 
case  now  under  consideration  the  contract  was  that  the  lessee 
might  build  a  house  for  himself. 

The  questions  discussed  in  the  Rector-Gibbon  case  were  as 
to  the  nature  of  the  grant  contained  in  the  act  of  1877;  to 
whom  it  was  made,  and  whether  the  decisions  of  the  commis- 
sioners were  final. 

Four  of  the  judges  of  this  court  were  of  the  opinion  that 
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the  award  of  the  commissioners  was  final,  expressing  no  opin- 
ion as  to  the  nature  of  the  grant,  and  five  were  of  the  opinion 
that  it  was  not,  and  that,  for  errors  of  law,  its  decisions  might 
be  reviewed. 

Congress,  during  the  pendency  of  the  bill,  now  known  as  the 
act  of  1877,  refused  to  allow  an  amendment  to  be  made  to  the 
bill,  granting  the  courts  jurisdiction  to  review  the  awards- 
of  the  commissioners;  and  after  the  awards  were  made,  it 
was  again  appealed  to,  to  allow  the  courts  to  review  the 
awards,  and  it  again  refused.  Congress  was  asked  to  amend 
the  act  of  1877,  during  its  pendency,  to  make  it  mean  what 
the  court,  in  Rector  v.  Oibhan  said  it  meant,  and  it  refused  to 
allow  the  words  the  court  placed  in  the  act  of  1877  to  become 
a  part  of  it,  because  it  changed  the  grant  from  the  persons 
on  whom  they  intended  to  bestow  the  bounty,  and  conferred 
it  on  persons  who  had  asserted  title,  instead  of  those  who  had 
made  improvements. 

I  am  not  influenced  to  indulge  in  this  line  of  argument, 
from  the  fact  that  the  personel  of  the  court  has  changed  since 
the  decision  in  the  Rector-Gibbon  case,  for  I  shall  not  indulge 
in  argument  that  I  would  not  have  indulged  in,  if  the  personel 
of  the  court  had  remained  the  same. 

I  am  not  here  to  make  a  wanton  attack  on  the  Rector- 
Gibbon  case,  nor  to  disturb  matters  set  at  rest  by  that  de- 
cision, but  to  protect  the  interests  of  clients,  by  calling,  in  a 
respectful  manner,  the  attention  of  the  court  to  some  matters 
that  were  not  called  to  its  attention  before,  with  a  feeling  of 
confidence,  if  they  had  been,  the  decision  might  have  been 
different. 

The  fact  that  neither  Rector  nor  Gibbon  could  acquire  title 
under  the  act  of  1877,  and  that  no  claimant  at  Hot  Springs 
acquired  title  under  the  act  of  1877,  does  not  seem  to  have 
been  called  to  the  attention  of  the  court. 

""  ""Etct  that  Congress,  by  the  act  entitled,  "  An  act  for  the 
iment  of  titles  in  Hot  Springs,  and  for  other  purposes," 
d  June  16,  1880,  by  direct  enactment,  authorized  these 
its  to  purchase  the  lots  in  controversy,  seems  to  have 
erlooked  in  the  Rector-Gibbon  case.  The  first  section 
.ct  to  which  I  allude  is  as  follows : 
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"  That  any  person,  his  heirs  or  legal  representatives,  in  whose 
fa7or  the  commissioners  appointed  under  the  aots  of  Con- 
gress of  1877  and  1878,  relative  to  the  Hot  Springs  of  Arkan- 
sas, have  adjudicated,  shall  have  the  sole  right  to  enter  and 
pay  for  the  amount  of  land  the  commissioners  may  have 
adjudged  him  entitled  to  purchase,  within  eighteen  months 
next  after  the  expiration  of  the  notice  required  ...  at 
40  per  centum  of  the  assessed  value  of  said  lands  as  placed 
thereon  by  said  commissioners." 

All  titles  at  Hot  Springs  are  based  on  the  act  of  June  16, 
1880,  and  not  on  the  act  of  1877.  The  difference  between 
these  acts  is,  that  under  the  act  of  1880,  the  right  to  purchase 
the  lot  comes  by  a  declaration  of  Congress,  and  that  the  per- 
sons in  whose  favor  the  commissioners  have  adjudicated  shall 
have  the  sole  right  to  purchase,  while  under  the  other  the 
right  to  purchase  comes  from  the  award  of  the  commissioners. 

It  is  true  that  the  commissioners  have  adjudicated  that  cer- 
tain persons  should  have  the  right  to  purchase  the  lots  in  con- 
troversy, but  it  is  also  true  that,  after  that  adjudication.  Con- 
gress took  the  whole  question  of  awards  under  consideration, 
and  by  a  direct  and  express  enactment  declared  the  appellants 
should  have  the  sole  right  to  purchase.  The  question  now  is, 
not  whether  the  court  can  review  the  awards  of  the  commis- 
sioners, but  whether  it  can  review  and  set  aside  the  award  of 
Congress. 

If  the  language  of  the  opinion  in  the  Bector-Gibbon  case  be 
read  in  the  light  of  the  facts  disclosed  by  the  record,  it  fur- 
nishes no  rule  of  decision  for  the  cases  now  before  the  court. 
But  if  you  take  an  isolated  sentence  like  this:  "  Whatever  the 
lessees  and  those  under  them  did,  by  way  of  improvements  on 
the  leased  premises,  inured  to  the  lessor's  benefit  as  absolutely 
and  eflfectuJally  as  though  done  by  himself,"  and  apply  it  to  a 
case  where  the  improvements,  under  the  lease,  were  to  remain 
the  property  of  the  lessees,  you  establish  a  rule  of  decision  that 
violates  the  obligation  of  the  contract  and  takes  the  property 
of  one  man  away  from  him  and  gives  it  to  another.  You  turn 
the  act  of  1877  into  an  act  of  confiscation,  instead  of  that  of 
preemption. 
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If  the  leases,  in  the  cases  now  under  consideration,  bad  a 
similar  provision  to  that  exhibited  in  the  Kector-Gibbon  case, 
there  are  many  expressions  of  opinion  to  be  found  that  would 
apply  to  the  cases  at  bar,  but  there  is  no  such  lease.  I  have  a 
right  to  assume,  and  shall  assume,  that  the  court  intended  its 
language  to  be  confined  to  the  case  made  by  the  record,  and 
was  not  attempting  to  fix  a  rule  of  decision  in  cases  not  before 
the  court. 

It  is  said  in  the  opinion  that,  ^^  lessees  under  a  claimant  or 
occupant  holding  the  property  for  him  and  bound  by  their 
stipulation  to  surrender  it  on  the  termination  of  their  lease, 
stand  in  no  position  to  claim  an  adverse  and  paramount  right 
to  purchase.  Their  possession  is  his  possession."  If  this  sen- 
tence be  taken  as  an  interpretation  of  the  act,  without  refer- 
ence to  the  facts  disclosed  by  the  record,  in  which  the  language 
was  used,  the  appellees  could  draw  some  comfort  from  it ;  but 
confine  it  to  a  case  where  the  lease  gave  the  improvements  to 
the  lessor,  and  where  the  right  to  purchase  the  lot  followed 
the  ownership  of  the  improvements,  it  furnishes  no  rule  of 
decision  in  a  case  where  one  claims  the  lot  and  where  it  is 
adjudged  the  improvements  do  not  belong  to  him. 

When  the  court  makes  use  of  the  expression,  "  holding  the 
property  for  him,"  the  word  property  is  used  in  its  broad 
sense,  covering  the  improvements  as  well  as  the  lot.  It  is  not 
used  in  its  narrower  sense  and  confined  to  the  lot  itself. 

After  the  24th  of  April,  1876,  there  was  no  such  thing  as 
holding  the  property  for  the  old  claimant,  unless  the  old 
claimant  was  the  legal  or  equitable  owner  of  the  improve- 
ments on  the  lot.  The  relation  of  landlord  and  tenant  was  on 
that  day  dissolved  by  the  terms  of  the  contract.  The  title  to 
the  property  on  that  day  was  in  the  United  States,  and  it  soon 
thereafter  took  possession  by  its  receiver ;  and  to  say  that  the 
its  of  Gaines  "  held  possession  for  him,"  while  they 
)rning  to  and  paying  rent  to  the  United  States,  is 
.  the  relation  of  landlord  and  tenant  beyond  the  con- 
nown  law.  Nor  is  it  true,  as  a  proposition  of  law, 
>rmer  tenant  could  not  acquire  title  from  the  new 
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Before  the  24rth  of  April,  1876,  there  were  two  estates ;  the 
fee  and  the  leasehold.  On  that  day  the  fee  was  declared  to  be 
in  the  United  States.  On  the  leasehold  were  improvements 
which  the  lessees,  under  their  lease,  had  the  right  to  remove, 
but  being  fixtures  they  could  not  be  removed  without  the 
assent  of  the  new  landlord.  If  the  buildings  on  the  lots  had 
belonged  to  the  lessor,  and  the  old  tenant  remained  in  them,  I 
concede  that  after  the  passage  of  the  act  of  1877,  the  commis- 
sioners should  have  treated  the  occupant  in  the  light  of  one 
holding  over.  Not  because  the  relation  of  landlord  and  tenant 
existed  during  that  period,  but  because  the  right  to  purchase 
the  lots  was  awarded  to  the  former  owner  of  the  improve- 
ment. The  right  to  the  lot,  as  well  as  the  improvement,  had 
been  lost.  Congress  granted  the  improvement  to  the  former 
owner,  regardless  of  past  relations. 

In  the  case  where  the  improvement  belonged  to  the  lessor, 
it  conferred  on  him  the  right  to  purchase  the  ground  on 
which  the  improvement  had  been  made.  But  if  the  improve- 
ment belonged  to  another  than  the  lessor,  the  right  to  pur- 
chase went  to  him  who  owned  it  on  the  24th  of  April,  1876. 
The  right  to  purchase  flows  from  and  is  bottomed  on  an  im- 
provement.    No  improvement,  no  lot. 

The  contention  of  the  appellee  is,  that  the  possession  which 
the  appellant  had,  of  his  own  house,  was  the  possession  of  the 
appellees;  that  that  possession  was  under  a  lease  from  him, 
and  that  whatever  a  donor  should  elect  to  present,  of  right, 
must  go  to  the  landlord.  The  bald,  naked  claim  is,  that,  hav- 
ing accepted  a  lease  the  term  of  which  expired,  the  new  land- 
lord could  not  make  a  present  to  his  old  tenant,  or  give  him 
a  right  to  purchase  the  land. 

The  appellee  could  not  avail  himself  of  an  improvement 
made  by  another  unless  he  was  the  owner  of  it. 

To  give  the  lots  in  controversy  to  Gaines  is  to  give  them 
to  one  who,  the  court  finds,  as  a  matter  of  fact,  never  made  any 
improvement  thereon.  To  give  them  to  Gaines  under  such  a 
finding,  is  to  disregard  the  letter  and  spirit  of  the  statute.  To 
give  them  to  Gaines,  is  to  take  from  appellants  that  which 
the  Congress  of  the  United  States,  by  a  solemn  act,  declared 
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they  should  have.  To  give  them  to  Gaines,  is  to  say  that  the 
courts  and  not  Congress  have  the  sole  right  to  dispose  of  the 
public  domain. 

It  is  apparent,  from  the  language  of  the  act  of  1877,  that 
Congress  intended  that  the  adjudications  of  the  commissioners 
should  be  final,  and  that  this  intent  is  made  manifest  from 
following  the  form  of  statutes  that  this  court,  for  more  than  a 
quarter  of  a  century,  had  declared  created  a  board  belonging 
to  the  political  department  of  the  government,  and  whose 
adjudications  could  not  be  reviewed  by  the  courts. 

Mr.  Thomas  B.  Ma/rtin  and  Mr.  George  W.  Murphy  filed 
a  brief  for  the  appellant  in  Ko.  227,  claiming  that  that  case 
differed  from  the  others  in  some  essential  features. 

Mr.  U.  M.  Rose  (with  whom  was  Mr.  G.  B.  Rose  and  Mr. 
R.  M.  Davies  on  the  brief)  for  appellees. 

Mb.  Chief  Justice  Fuller,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

It  is  unnecessary  to  enter  upon  a  history  of  the  "  Hot 
Springs  litigation,"  as  detailed  in  Rector  v.  United  States  ; 
Hale  V.  United  States;  Gaines  v.  United  States^  92  U.  S.  698 ; 
and  Rector  v.  Gibbon,  111  U.  S.  276. 

As  to  the  title  of  the  lots  in  question,  we  repeat  what  vras 
said  in  Lawrence  v.  Rector,  137  U.  S.  139,  "  that  nothing  was 
developed  in  answer  or  testimony  to  disturb  the  conclusions 
of  law  heretofore  reached  by  this  court."  The  argument  for 
appellants  has  been  elaborate  and  exhaustive,  but  does  not 
convince  us  that  these  cases  can  be  taken  out  of  the  rule  laid 
down  in  Rector  v.  Gibbon. 

The  estoppel  which  prevents  a  tenant  who  has  acquired 
possession  as  such  from  claiming  title  adversely  to  his  land- 
lord, does  not  depend  on  the  validity  of  his  landlord's  title. 
And  the  assertion  in  the  bills  that  the  right  to  remove  the 
buildings  put  upon  the  lots  by  the  tenants  was  abandoned, 
and  the  fact  that,  while  appellees  made  improvements  upon 
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the  land  claimed  by  them,  they  were  not  shown  to  have 
made  such  on  the  specific  lots,  do  not  affect  the  operation 
of  the  estoppel.  Belding^s  heirs  claimed  under  a  paper 
title,  and  if  there  had  been  no  tenants,  the  improvements 
made  by  themselves  would  have  given  them  the  "  possessory 
right  of  occupation  "  of  the  tract  within  the  meaning  of  the 
act  of  Congress ;  and  the  tenants  cannot  be  allowed  to  object 
that  the  improvements  which  they  made,  and  which,  strictly 
speaking,  they  abandoned  by  their  conduct  in  the  premises, 
gave  them  rights  superior  to  their  landlord. 

The  decision  of  this  court  in  92  U.  S.  698  was  rendered 
April  24, 1876,  and  the  receiver  was  appointed  and  took  pos- 
session of  the  property  for  the  United  States  in  June  of  that 
year.  The  act  of  March  3,  1877,  "in  relation  to  the  Hot 
Springs  reservation  in  the  State  of  Arkansas,"  (19  Stat.  377,) 
creating  the  commission,  provided  that  "no  claim  shall  be 
considered  which  has  accrued  since  the  twenty-fourth  day  of 
April,  eighteen  hundred  and  seventy-six,"  and  referred  to 
claims  to  the  land,  or  parts  thereof,  then  existing,  and  not  to 
independent  claims  acquired  thereafter.  But  there  is  no  merit 
in  the  suggestion  that  George,  Henry,  and  Albert  Belding 
could  not  lawfully  assign  their  interest  in  the  Belding  claim  to 
Gaines  after  that  date,  for  the  language  of  the  act  relates  to 
claims  that  had  then  accrued,  and  not  to  the  subsequent  acqui- 
sition of  claims  so  situated.  It  may  be  that  after  the  title  was 
adjudged  to  be  in  the  United  States  the  tenants  could  not 
remove  the  buildings ;  but  the  commissioners  found  that  the 
buildings  belonged  to  them,  and  the  decrees  here  gave  the 
value  of  them  to  appellants.  No  appeal  was  prayed  by  ap- 
pellees in  this  regard  and  no  question  arises  in  respect  of  it. 
Inasmuch  as  the  tenants  set  up  claims  to  the  lots  in  hostility 
to  the  leases,  they  cannot  complain  of  decrees  in  their  favor 
for  the  value,  and  whether  under  some  of  the  leases  the  build- 
ings were  to  become  the  property  of  the  lessor,  while  in  other 
cases  they  might  have  remained  the  property  of  the  lessees, 
does  not  control  the  principle  upon  which  Rector  v.  Gibbon 
I'ests.  As  to  the  contention  that  the  act  of  Congress  of  June 
16, 1880,  (21  Stat.  288,)  was  not  given  due  weight  because  not 
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red  to  in  the  opinion  in  Rector  v.  Gibhon^  it  is  to  be  ob- 
d  that  that  suit  was  brought  July  12,  1880,  argued  here 
jh  19,  1884,  and  decided  April  7,  1884.  It  is  not,  there- 
to be  assumed  that  the  act  of  1880  was  overlooked  at 
time,  but  that  the  court  was  of  opinion  that  it  did  not 
b  the  questions  under  consideration ;  and  in  that  view  we 
ir. 

e  are  not  satisfied,  however,  with  the  directions  to  the 
er  in  the  interlocutory  decrees,  in  respect  of  the  account- 
sind  with  the  results  thereupon  finally  adjudged.  While, 
Mison  of  the  original  leases,  appellants  must  be  decreed  to 
the  several  parcels  in  controversy  in  trust  for  appellees, 
to  surrender  possession  thereof,  yet  it  is  to  be  borne  in 
I  that  they  were  not  knavish  or  fraudulent  possessors,  and 
they  claimed  title,  in  moral  good  faith,  under  the  awards 
e  commission.  The  evidence  disclosed  that  a  large  num- 
)f  lots  were  awarded  to  appellees  ;  that  Graines  expressed 
elf  as  contented  with  the  awards,  stating  that  they  were 
md  equitable ;  and  that  no  steps  in  further  litigation  were 
1,  on  appellees'  behalf,  until  after  the  announcement  of 
iecision  of  this  court  in  Rector  v.  Gibbon^  which  was  on 
I  7,  1884,  when  (in  May  following)  these  bills  were  filed. 
le  meantime  appellants  had  paid  the  government,  and  ob- 
d  patents,  under  the  awards  in  their  favor,  and  had  re- 
ed in  possession  upon  the  belief  that  their  title  was  good, 
ng  no  other  location,  making  no  other  arrangements,  and 
g  in  expenditure  as  if  these  lots  were  their  own.  While 
acquiescence  on  appellees'  part  has  not  taken  away  their 
of  action  to  recover  the  property,  we  think  it  operates 
the  right  to  equitable  relief,  in  the  matter  of  permitting 
overy,  by  way  of  accounting,  which  they  have  themselves 
ed  for  to  a  court  of  equity,  for  the  period  of  time  from 
late  of  the  awards  to  the  date  of  the  filing  of  these  biUs. 
)llees  permitted  appellants  to  go  on  in  the  exercise  of 
irship  over  the  property,  not  only  unmolested  and  without 
ion,  but  with  affirmative  encouragement  to  them  to  do  so, 
under  the  peculiar  circumstances  which  characterize  these 
,  we  do  not  feel  compelled  to  award  a  measure  of  relief, 
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which,  in  our  judgment,  would  operate  harshly  and  oppres- 
sively upon  appellants,  even  though  specific  prejudice,  because 
of  appellees'  laches,  may  not  be  clearly  made  out  upon  these 
records. 

In  seeking  equity,  appellees  must  do  equity,  and  as  a  result 
has  been  reached  which  gives  the  awards  of  the  commission  a 
direction  contrary  to  that  which  appellees  had  accepted  as 
substantially  equitable,  we  think  equity  requires  that  they 
should  not  be  treated  as  occupying  the  same  position  as  if  they 
had  maintained  with  vigor  and  promptness  the  rights  which 
they  found  on  April  7,  1884,  they  could  assert. 

In  No.  227,  Goode  v.  GaineSy  considerable  stress  is  laid  by 
counsel  upon  evidence  which  it  is  urged  makes  out  an  estoppel 
against  appellees  as  to  the  title,  but  we  agree  with  the  Circuit 
Court  that  it  falls  short  of  doing  so,  and  this  case  must  be  dis- 
posed of  in  the  same  way  as  the  others. 

We  are  of  opinion  that  the  accounting  between  the  parties 
should  be  stated  both  as  to  debit  and  credit  from  the  23d  of 
May,  1884,  with  the  exception  of  the  credit  for  the  amounts 
paid  to  the  government  for  the  lots,  of  which  payments  we 
regard  appellees  as  getting  the  entire  benefit,  and  that  no  in- 
creased rent  should  be  allowed  on  account  of  the  improve- 
ments, as  appellees  are  only  to  be  held  to  their  value  as  of  the 
date  of  the  decrees.  In  other  words,  appellants  should  be 
charged  with  rental  value  from  the  date  of  the  filing  of  the 
bills  to  the  rendition  of  the  decrees,  with  interest,  and  should 
be  credited  with  taxes,  etc.,  paid  after  the  date  of  the  filing  of 
the  bills,  with  interest,  and  also  with  the  amounts  paid  the 
government  for  the  different  parcels,  with  interest  from  the 
dates  of  payment,  as  well  as  with  the  value  of  the  improve- 
ments, in  each  instance,  at  the  time  of  the  rendition  of  the 
decrees. 

The  decrees  are  severally  reversed^  and  the  causes  remanded  to 
the  Circuit  Courts  with  a  direction  for  further  proceedings 
in  conformity  with  this  opinion^  the  costs  in  this  court  to 
he  equally  divided. 
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patent  No.  108,085,  issued  October  11,  1870,  to  John  B.  Augar  for 
iprovement  for  gearing  in  wagons  was  not  anticipated  by  the  inven- 
patented  to  C.  C.  Stringfellow  and  D.  W.  Sarles,  by  letters  patent 
11,134,  dated  January  15,  1861,  and  are  valid,  so  far  as  that  invention 
ncerned. 

»t  sufficient,  in  order  to  constitute  an  anticipation  of  a  patented  in- 
on,  that 'the  device  relied  upon  might,  by  modification,  be  made  to 
[nplish  the  function  performed  by  that  invention,  if  it  were  not  de- 
id  by  its  maker,  nor  adapted,  nor  actually  used  for  the  performance 
ich  function. 

'  of  the  extensive  use  to  which  the  invention  secured  to  John  H. 
iff  and  George  H.  Ely  by  letters  patent  No.  122,079  for  an  improve- 
.  in  connected  carriage  springs,  reissued  March  28,  1876,  No.  7017, 
ivention  secured  thereby  is  held  to  have  patentable  novelty,  although 
[uestion  is  by  no  means  free  from  doubt. 

t  reissue  of  that  patent,  being  to  correct  a  palpable  and  gross  mis- 
and  being  made  within  four  months  after  the  date  of  the  original 
it,  was  within  the  power  of  the  Commissioner  of  Patents, 
ond  reissue  of  that  patent  is  valid,  whether  it  be  an  enlargement  of 
riginal  patent  or  not. 

'.  Brass  Co.,  104  U.  S.  350,  was  not  intended  to  settle  a  principle  that 
r  no  circumstances  would  a  reissue  containing  a  broader  claim  than 
riginal  be  supported. 

ver  to  reissue  a  patent  may  be  exercised  when  the  original  patent  is 
srative  by  reason  of  the  fact  that  its  specification  was  defective  or 
Hclent,  or  the  claims  were  narrower  than  the  actual  invention  of  the 
itee,  provided  the  error  has  arisen  from  inadvertence  or  mistalce,  and 
)atentee  is  guilty  of  no  fraud  or  deception ;  but  such  reissues  are 
jct  to  the  following  qualifications : 

That  it  shall  be  for  the  same  invention  as  the  original  patent,  as  such 
invention  appears  from  the  specification  and  claims  of  such 
original ; 
That  due  diligence  must  be  exercised  in  discovering  the  mistake  in 
the  original  patent,  and  that,  if  it  be  sought  for  the  purpose  of  en- 
larging the  claim,  the  lapse  of  two  years  will  ordinarily,  though 
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not  always,  be  treated  as  evidence  of  an  abandonment  of  the  new 
matter  to  the  public  to  the  same  extent  that  a  failure  by  the  inven- 
tor to  apply  for  a  patent  within  two  years  from  the  public  use  or 
sale  of  his  invention  is  regarded  by  the  statute  as  conclusive  evi- 
dence of  an  abandonment  of  the  patent  to  the  public ; 
(3)  That  this  court  will  not  review  the  decision  of  the  Commissioner 
upon  the  question  of  inadvertence,  accident  or  mistake,  unless  the 
matter  is  manifest  from  the  record ;  but  that  the  question  whether 
the  application  was  made  within  a  reasonable  time  is,  in  most,  if 
not  in  all  such  cases,  a  question  of  law  for  the  court. 
Objections  to  a  master's  report  should  be  taken  in  the  court  below ;  and  if 

not  taken  there,  cannot  be  taken  here  for  the  first  time. 
The  allowance  of  an  increase  of  damages,  under  the  statute,  to  the  plaintiff 
in  a  suit  for  the  infringement  of  letters  patent  rests  somewhat  in  the  dis- 
cretion of  the  court  l>elow,  and  its  finding  on  this  point  will  not  be  dis- 
turbed unless  the  evidence  clearly  demands  it. 

The  court  stated  the  case  as  follows : 

This  was  a  bill  in  equity  for  the  infringement  of  three  pat- 
ents, namely :  (1)  Patent  No.  108,085,  issued  October  11, 1870, 
to  John  B.  Augur,  for  an  improvement  in  gearing  for  wagons. 
(2)  Patent  No.  123,937,  issued  February  20,  1872,  to  Cyrus  W. 
Saladee,  for  an  improvement  in  carriage-springs  and  mode  of 
attachment.  (3)  Patent  No.  122,079,  issued  December  19, 
1871,  to  John  A.  Topliflf  and  Greorge  H.  Ely,  for  an  improve- 
ment in  connecting  carriage-springs ;  reissued  March  28,  1876, 
No.  7017. 

The  patent  to  Augur  consisted  in  a  mode  of  equalizing  the 
pressure  upon  two  carriage-springs  by  "connecting  together 
by  a  rigid  rod  the  two  pivoted  links  upon  the  clips  employed 
on  the  hind  axle,  so  that  when  the  weight  is  upon  one  spring, 
both  springs,  by  reason  of  the  connecting-rod,  shall  be  caused 
to  work  together,  thus  preventing  the  roll."  The  effect  of  this 
device  is  such  that  if  a  heavy  weight  is  thrown  upon  one 
spring,  as  for  instance  by  a  person  getting  into  a  buggy  at 
one  side,  the  pressure  is  borne  equally  by  both  springs.  The 
claims  alleged  to  be  infringed  were  the  following: 

"1.  The  herein-described  method  of  equalizing  the  action  of 
springs  of  vehicles  and  distributing  the  weight  of  the  load. 

"2.  The  combination  of  the  pivoted  links  with  a  rod  con- 
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necting  the  same,  the  rod  compelling  both  links  to  move  ia 
unison,  as  and  for  the  purpose  described." 

The  reissued  patent  to  Topliflf  and  Ely,  as  stated  by  the  pat- 
entees, "  relates  to  side  half-elliptic  spring  vehicles,  and  has  for 
its  object  suspending  the  front  and  rear  ends  of  the  springs 
directly  to  the  rear  axle  and  front  bolster  of  the  running  gear 
by  means  of  two  separate  connecting-rods,  the  outer  ends  of 
which  have  formed  upon  them,  as  a  part  of  the  same,  and  at 
right  angles  with  the  rod,  short  arms,  between  which  the  ends 
of  the  springs,  respectively,  are  secured  and  operated,  the  con- 
necting-rod receiving  the  rear  ends  of  the  springs  being  hinged 
to  the  rear  axle,  while  the  rod  receiving  the  front  ends  of  the 
springs  is,  in  like  manner,  connected  to  the  front  bolster  in 
such  manner  that  the  vibration  of  the  springs  will  impart 
a  corresponding  rotation  to  the  connecting-rods  front  and 
back,  and  so  that  the  depression  of  either  spring  will,  by  the 
rotary  action  imparted  to  the  connecting-rod,  compel  a  cor- 
responding depression  of  the  other,  and  thus  compel  both 
springs  to  vibrate  together,  and  move  in  unison  one  with 
the  other,  equalizing  their  action  and  the  weight  imposed 
upon  them,  as  well  as  to  prevent  side  motion  to  the  body  of 
the  vehicle." 

There  were  but  two  claims  to  this  patent,  which  read  as 
follows : 

"  1.  The  combination  of  two  connecting-rods  located  at  the 
front  and  rear  ends  of  a  wagon-body,  and  arranged  to  turn  in 
their  bearings,  with  a  pair  of  half-elliptic  springs,  whereby  the 
springs  are  caused  to  yield  in  unison  with  each  other,  substan- 
tially as  and  for  the  purpose  set  forth. 

"  2.  The  combination  of  the  connecting-rods  BB'  provided 
with  arms  at  their  ends,  with  the  half-elliptic  springs  AA', 
substantially  as  and  for  the  purpose  set  forth." 

The  answer  admitted  that  the  defendant  had  manufactured 
and  sold  connecting-rods  for  carriages  substantially  like  those 
manufactured  by  the  plaintiffs,  and  claimed  the  right  so  to  do, 
alleging  that  plaintiffs'  patents  were  both  void  for  want  of 
novelty ;  and  that  the  reissued  patent  of  Topliff  and  Ely  was 
not  for  the  same  invention  as  the  original ;  and  denied  that 
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his  manufacture  infringed  in  any  way  upon  any  right  which 
plaintiffs  had  to  the  invention. 

The  case  was  heard  in  the  court  below  upon  pleadings  and 
proofs,  the  court  holding  that  the  Augur  patent  and  the  Top- 
liff  and  Ely  reissue  were  good  and  valid ;  and  that  the  defend- 
ant was  guilty  of  infringement.  An  injunction  was  allowed 
and  the  case  was  referred  to  a  master  to  take  an  account 
of  profits  and  damages.  The  master  reported  the  sum  of 
$8480.54  to  be  due  the  plaintiffs  from  the  defendant  as  dam- 
ages for  the  infringement,  and  a  final  decree  was  entered  for 
that  amount,  from  which  both  parties  appealed  to  this  court. 

Mr.  Henry  S,  Sherman  for  Topliff  and  another. 

Mr.  W.  W.  Boynton  (with  whom  were  Mr,  John  C,  Hale 
and  Mr.  M.  D.  Leggett  on  the  brief)  for  Topliff. 

Mb.  Justice  Brown  delivered  the  opinion  of  the  court. 

As  the  court  below  failed  to  pass  upon  the  Saladee  patent 
in  its  decree,  and  as  neither  party  has  assigned  this  omission 
as  error,  it  is  unnecessary  to  take  it  into  consideration  upon 
this  appeal.  There  are  really  but  two  questions  involved  in 
this  case :  (1)  the  validity  of  the  Augur  patent,  in  view  of  the 
state  of  the  art ;  (2)  the  validity  of  the  Topliff  and  Ely  reissue. 

(1)  In  the  Augur  patent  the  device  described  consists  of  a 
rod  attached  to  the  rear  axle  of  a  side-spring  buggy  or  other 
vehicle,  having  two  links  rigidly  attached  to  the  rod,  one  at 
each  end  thereof,  upon  which  the  rear  ends  of  such  side- 
springs  are  pivoted.  The  result  is  that  when  one  spring  is 
depressed,  as  by  a  person  stepping  into  the  vehicle  on  one 
side,  the  spring  upon  the  other  side  is  also  depressed,  through 
the  action  of  the  rod  connecting  the  two,  so  that  the  body  of 
the  vehicle  is  kept  approximately  upon  a  level. 

The  patents  to  Stowe  of  18G8  and  to  Sexton  of  1868  were 
also  for  a  method  of  equalizing  the  action  of  side-springs  by 
so  connecting,  as  stated  in  the  Stowe  patent,  "  the  two  side- 
springs  of  a  carriage  that  a  weight  placed  on  any  portion  of 
the  carriage  will  depress  each  side  equally,  and  prevent  the 
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Elin  to  the  springs  occasioned  by  the  frequent  wrenching 
jy  are  subjected  to  in  getting  in  and  out  of  the  carriage." 
t  the  means  for  accomplishing  this  in  both  cases  are  so 
oily  dissimilar  to  those  described  in  the  patents  in  suit  that 
omparison  can  hardly  be  made  of  them, 
[ndeed,  the  patent  to  Stringfellow  and  Surles  of  1861  ap- 
^ximates  so  much  more  nearly  to  the  patents  in  suit  that  it 
he  only  one  worthy  of  serious  consideration.  If  this  patent 
5S  not  anticipate  the  Augur  patent,  none  of  the  others  do ; 
it  does  anticipate  it,  it  is  of  no  consequence  whether  the 
lers  do  or  not.  This  patent  is  for  "  a  novel  improvement 
hanging  carriage-bodies  on  springs  and  from  C-shaped  jacks 
supports,  whereby  the  body  is  allowed  a  free  and  easy 
ration  longitudinally,  and  it  is  relieved  from  sudden  and 
agreeable  jolts  and  jerks  in  travelling  on  rough  roads  or 
m  the  sudden  starting  of  the  horse.  The  parts  are  also  so 
Lced  and  strengthened  that  all  liability  to  twist  the  carriage- 
ly  is  effectively  prevented.  The  invention  consists  of  a 
nbination  of  transverse  tie-rods  with  the  side-springs,  which 
I  hung  by  shackle-bars  or  jointed  links  from  C-shaped  sup- 
'ts."  The  patentee  further  states:  "It  will  thus  be  seen 
it  the  springs  DD  are  suspended  in  such  a  manner  from  the 
ir  supports  CCC'C  that  the  body  of  the  carriage,  which  is 
unted  on  said  springs,  will  be  allowed  to  have  a  free,  swing- 
'  motion  backwards  or  forwards,  and  in  consequence  of  the 
ings  being  hung  by  the  shackle-bars  EEEE  the  springs  will 
D  have  an  upward  movement.  ...  In  uniting  the 
ckle-bars  to  the  ends  of  the  springs  DD  and  the  supports 
C'C  two  tie-bars,  GG,  with  forked  ends,  one  of  which  is 
iwn  in  Fig.  2  of  the  drawing,  are  used  for  the  purpose  of 
,cing  the  supports  CC,  and  also  the  ends  of  the  springs  DD, 
IS  to  prevent  the  swaying  of  the  carriage-body  from  twist- 
er bending  the  supports  CC  laterally."  The  claim  was 
"  the  transverse  ties  GG,  arranged  and  operated  substan- 
ly  as  and  for  the  purposes  specified." 
f  there  be  anything  in  this  patent  which  anticipates  the 
inecting-rods  of  the  Augur  device  it  is  the  transverse  tie- 
s  GG,  upon  which  the  springs  are  hung,  which  the  specifi- 
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cation  states  are  used  for  bracing  the  supports  CC  and  also 
the  ends  of  the  springs  DD,  so  as  to  prevent  the  swaying  of  the 
carriage-body  from  twisting  or  bending  the  supports  CC  later- 
ally. An  inspection  of  the  models  of  this  patent  put  in  evidence 
shows  at  once  that  the  object  of  these  tie-bars  is  not  an  equali- 
zation of  the  pressure  upon  the  springs,  but  to  secure  an  equal- 
ity in  the  backward  and  forward  swinging  movement  in  the 
body  of  the  vehicle.  Indeed,  this  was  obviously  necessary,  as 
the  patentee  states,  to  prevent  the  body  of  the  carriage  and 
the  supports  CC  from  being  twisted,  the  entire  object  of  the 
patent  being  to  secure  a  free  and  easy  vibration  longitudinally. 
It  is  true  that  one  of  the  models  of  the  patent  put  in  evidence 
(Exhibit  M),  does,  by  its  peculiar  construction  in  shortening 
the  links  and  strengthening  and  stiffening  the  entire  structure, 
show  an  equalization  of  the  pressure  upon  the  springs,  but  it 
is  accomplished  by  sacrificing  the  swinging  movement  back- 
ward and  forward,  which  it  was  the  object  of  the  patent  to 
secure.  The  duplicate  of  the  model  from  the  Patent  Office 
contains  no  suggestion  of  this  kind,  nor  do  the  other  models 
of  the  same  patent  offered  in  evidence.  While  it  is  possible 
that  the  Stringfellow  and  Surles  patent  might,  by  a  slight 
modification,  be  made  to  perform  the  function  of  equalizing 
the  springs  which  it  was  the  object  of  the  Augur  patent  to 
secure,  that  was  evidently  not  in  the  mind  of  the  patentees, 
and  the  patent  is  inoperative  for  that  purpose.  Their  device 
evidently  approached  very  near  the  idea  of  an  equalizer ;  but 
this  idea  did  not  apparently  dawn  upon  them,  nor  was  there 
anything  in  their  patent  which  would  have  suggested  it  to  a 
mechanic  of  ordinary  intelligence,  unless  he  were  examining 
it  for  that  purpose.  It  is  not  sufficient  to  constitute  an  antici- 
pation that  the  device  relied  upon  might,  by  modification,  be 
made  to  accomplish  the  function  performed  by  the  patent  in 
question,  if  it  were  not  designed  by  its  maker,  nor  adapted, 
nor  actually  used,  for  the  performance  of  such  functions. 

(2)  The  Topliff  and  Ely  patent  is  claimed  to  be  fully  antici- 
pated by  the  Augur  device.  In  their  specification  the  pat- 
entees admit  that  the  connecting-rods  placed  at  right  angles 
across  the  front  and  rear  of  the  running  gear  of  vehicles,  and 
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binged  to  the  front  bolster  and  rear  axle,  are  an  old  device. 
The  better  to  illustrate  the  distinction  between  their  own 
invention  and  all  others  pertaining  to  the  use  of  connecting- 
rods,  they  cite  several  patents,  among  which  is  that  of  Augur, 
of  which  they  state  as  follows : 

"In  this  patent  side-springs  are  used,  the  front  ends  of 
which  are  hinged  upon  fixed  and  rigid  standards  secured  upon 
the  top  of  the  front  bolster,  and  where  the  front  ends  of  the 
spring  are  firmly  held  in  a  central  position  over  said  bolster, 
while  the  rear  ends  are  hinged  to  hinges  secured  to  the  outer 
ends  of  a  single  connecting-rod  placed  over  the  top  of  the  rear 
axle  in  such  a  manner  that,  as  the  springs  are  lengthened  b^^ 
depression,  a  corresponding  rotation  is  imparted  to  the  con- 
necting-rod.    In  this  case  provision  for  the  lengthening  of  the 
springs  when  depressed  or  in  motion  is  only  made  for  the  rear 
ends  of  the  springs,  the  front  ends  being  firmly  held  over  the 
centre  of  the  bolster ;  and  hence,  as  the  load  upon  the  springs 
is  increased,  and  as  only  their  rear  ends,  in  combination  with 
said  links  and  connecting-rod,  are  permitted  to  accommodate 
their  vibration,  the  rear  end  of  the  body  is  caused  to  have  a 
backward  tipping  motion  —  that  is,  the  back  end  of  the  body- 
is  thrown  lower  than  the  front  end,  when  the  springs  are  de- 
pressed to  their  full  capacity  —  which  is  an  objectionable  feat- 
ure in  this  device  for  equalizing  the  action  of  springs;  besides, 
as  only  the  rear  ends  of  the  springs  are  allowed  to  act,  that 
easy  and  natural  motion  of  the  springs  which  is  only  had  by 
allowing  both  ends  to  act  freely  is  in  a  great  measure  lost. 

"  The  radical  difference  of  our  invention  from  each  and  all 
the  cases  above  cited  is,  first,  in  the  construction  of  the  con- 
necting-rod," (which  is  in  reality  precisely  the  same  as  that 
employed  by  Augur ;)  "  and,  secondly,  in  suspending  both 
ends  of  the  springs  upon  separate  connecting-rods,  and  thus 
allow  both  ends  of  the  springs  to  act  freely  and  in  harmony 
with  their  vibrating  motion,  to  which  is  added  the  other  im- 
portant advantage,  viz. :  that  arrangement  of  connecting-rods 
admits  of  their  application  to  side-spring  vehicles  of  the  ordi- 
nary kind  now  in  use  as  readily  as  to  those  built  expressly  for 
the  purpose  —  an  advantage  not  attained  by  any  other  pre- 
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vioudy  known  combination  of  connecting-rods  with  the  springs 
or  bodies  of  vehicles." 

It  is  quite  evident  from  an  examination  of  this  patent  that 
"the  connecting-rods  BB',  provided  with  arms  at  their  ends," 
are  precisely  the  same  in  structure,  design  and  operation  as 
"the  pivoted  links  with  a  rod  connecting  the  same,"  described 
in  the  second  claim  of  the  Augur  patent ;  and  that  the  only 
substantial  difference  in  the  construction  of  the  two  devices  is 
in  the  duplication  of  this  rod  by  applying  it  to  the  front  bolster 
as  well  as  to  the  rear  axle,  and  thereby  enabling  it  to  be  ap- 
plied to  side-spring  vehicles  of  the  ordinary  kind,  as  readily  as 
to  those  built  expressly  for  the  purpose.  It  is  true  there  are 
introduced  into  the  claims  of  the  Topliff  and  Ely  patent  the 
half-elliptic  springs  AA',  which,  by  means  of  the  connecting- 
rods,  are  caused  to  yield  in  unison  with  each  other ;  but  the 
same  springs  are  evidently  to  be  read  Into  the  Augur  patent, 
since  the  whole  object  of  the  device,  as  stated  by  him,  is  to 
equalize  the  action  of  the  springs  by  compelling  both  links  to 
move  in  unison.  If  this  patent  differed  from  the  other  merely 
in  duplicating  the  rod  and  applying  it  to  the  front  bolster  as 
well  as  to  the  rear  axle,  it  is  conceded  that  it  would  not,  under 
the  cases  of  Dunbar  v.  Myers^  94  U.  S.  187,  195,  and  Slawson 
V.  Grand  Street  Railroad  Co,,  107  D.  S.  649,  653,  involve 
invention. 

But  there  is  a  further  distinction  between  the  two  devices 
which  ought  not  to  be  overlooked.  Under  the  Augur  patent, 
the  front  ends  of  the  springs  are  supported  upon  standards 
rising  from  the  bolster,  and  the  rear  ends  upon  the  links  of  the 
connecting-rod,  rising  perpendicularly  above  the  rear  axle.  In 
other  words,  the  links  are  turned  upward,  instead  of  down. 
This  arrangement  would  evidently  be  inoperative  if  the  springs 
were  hung  at  both  ends  upon  links,  so  placed,  since  the  body 
of  the  vehicle  would  fall  down  at  once  upon  the  axles.  In  the 
Topliflf  and  Ely  patent,  to  obviate  this,  and  to  enable  the  de- 
vice to  be  applied  at  both  ends  of  the  springs,  the  links  are 
turned  horizontally,  or  somewhat  dependent,  so  that  the 
springs  can  rest  upon  them  at  both  ends,  and  thus  secure  a 
more  perfect  equalization.    Trifling  as  this  deviation  seems  to 
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it  renders  it  possible  to  adapt  the  Augur  device  to  any 
y spring  wagon  of  ordinary  construction. 
Vhile  the  question  of  patentable  novelty  in  this  device  is  by 
means  free  from  doubt,  we  are  inclined,  in  view  of  the  ex- 
sive  use  to  which  these  springs  have  been  put  by  manufac- 
3rs  of  wagons,  to  resolve  that  doubt  in  favor  of  the  paten- 
$,  and  sustain  the  patent. 

B)  With  regard  to  the  reissue  of  this  patent,  the  record 
ws  that  on  April  9,  1872,  within  four  months  from  the  date 
the  original  patent,  a  reissue  was  granted,  in  which  the 
cification  was  largely  reframed,  the  drawings  changed  in 
n,  though  apparently  not  in  substance,  but  the  claim  was 
nged  only  by  providing  that  the  connecting-rods  should  be 
cured  directly  to  the  hind  axle  and  front  bolster,"  instead 
*  to  the  front  and  rear  axles,"  as  provided  in  the  claim  of 
original  patent.  The  claim  of  the  original  and  first  reissue 
as  follows : 

Original,  First  Heisstce. 

The  arms  CCC'C  arranged  "  The  arms  CCC'C  arranged 
►n  separate  rock-rods  BB'  se-  upon  separate  conneeting-rods, 
ed  directly  to  the/ro7it  afid  BB'  secured  directly  to  the  Atnd 
r  axles  to  cause  both  ends  a^le  mid /rant  bolster ^  to  cause 
each  spring  to  yield  simul-  both  ends  of  the  side-springs  to 
eously  and  in  unison  with  yield  simultaneously  and  in  uni- 
h  other,  and  also  to  he  later-  son  with  each  other,  in  the  7nan- 
I  braced  hy  said  rochrods^  ner  s/ioum  and  described." 
lescribed." 

'he  original  claim  was,  in  the  particular  above  mentioned,  a 
ir  mistake,  since  affixing  the  connecting-rod  and  springs  to 
front  axle  would  render  it  impossible  to  be  turned,  and  in 
ition  to  this,  the  original  drawing  shows  it  affixed  to  the 
jter.  The  correction  of  a  mistake  so  clear,  made  within  so 
rt  time  after  the  issue  of  the  original  patent,  was  undoubt- 
^  within  the  power  of  the  Commissioner,  as  defined  by 
T.  Stat,  section  4916.  The  lateral  bracing  by  the  rock-rods 
itioned  in  the  claim  of  the  original  patent  was  a  merely  inci- 
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dental  function  to  the  operation  of  the  rock-rod  in  securing 
the  axle  to  the  spring,  and  their  omission  cannot  be  considered 
an  enlargement  of  the  claim. 

The  second  reissue  was  applied  for  a  little  more  than  a 
month  after  the  first  was  granted,  although  the  patent  was 
not  granted  upon  this  application  until  March  28,  1876,  nearly 
four  years  after  the  application  was  filed.  No  change  from 
the  first  reissue  was  made  in  the  drawings  or  specification  in 
this  reissue,  but  the  claim  was  divided  and  changed  so  as  to 
read  as  follows : 

"  1.  The  combination  of  two  connecting-rods  located  at  the 
front  and  rear  ends  of  a  wagon-body,  and  arranged  to  turn  in 
their  bearings,  with  a  pair  of  half-elliptic  springs,  whereby  the 
springs  are  caused  to  yield  in  unison  with  each  other,  substan- 
tially as  and  for  the  purpose  set  forth. 

"  2.  The  combination  of  the  connecting-rods  BB'  provided 
with  arms  at  their  ends,  with  the  half-elliptic  springs  AA', 
substantially  as  and  for  the  purpose  set  forth." 

The  first  claim  of  this  reissue  is  not  insisted  upon  in  this 
case,  so  that  the  question  of  its  validity  need  not  now  be  con- 
sidered. The  second  claim  is  to  some  extent  a  change  of  the 
claim  of  the  first  reissue.  It  omits  the  requirement  that  the 
connecting-rod  shall  be  secured  directly  to  the  axle  and  bolster, 
so  as  to  cause  both  ends  of  the  side-springs  to  yield  simulta- 
neously, and  introduces  the  half-elliptic  springs  AA'  as  a  new 
element  of  the  combination.  Whether  this  be  an  enlargement 
of  the  original  claim  or  not,  it  is  for  substantially  the  same 
invention,  and  in  view  of  the  fact  that  the  reissue  was  applied 
for  as  soon  as  the  mistake  was  discovered,  and  before  any 
rights  in  favor  of  third  parties  could  be  reasonably  expected  to 
have  attached,  or  had  in  fact  attached,  we  think  this  reissue  is 
not  open  to  the  objections  which  have  proved  fatal  to  so  many 
since  the  case  of  Miller  v.  Brass  Company,  104  U.  S.  350,  was 
decided. 

It  is  a  mistake  to  suppose  that  that  case  was  intended  to 
settle  the  principle  that,  under  no  circumstances,  would  a  reis- 
sue containing  a  broader  claim  than  the  original  be  supported. 
We  have  no  desire  to  modify  in  any  respect  the  views  ex- 
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pressed  in  that  and  subsequent  cases  with  regard  to  the  validity 
>f  reissues.  There  is  no  doubt,  as  was  said  by  this  court  in 
Powder  Company  v.  Powder  Works,  98  U.  S.  126,  137,  138, 
that  a  reissue  can  only  be  granted  for  the  same  invention 
svhich  formed  the  subject  of  the  original  patent,  of  which  it 
IS  a  reissue,  since,  as  was  said  by  the  court  in  that  case,  the 
express  words  of  the  act  are  "  a  new  patent  for  the  same  in- 
dention." "  The  specification  may  be  amended  so  as  to  make 
it  more  clear  and  distinct ;  the  claim  may  be  modified  so  as  to 
make  it  more  conformable  to  the  exact  rights  of  the  patentee, 
but  the  invention  must  be  the  same.  .  .  .  This  prohibition 
is  general,  relating  to  all  patents ;  and  by  *  new  matter '  we 
mppose  to  be  meant  new  substantive  matter,  such  as  would 
dave  the  effect  of  changing  the  invention,  or  of  introducing 
what  might  be  the  subject  of  another  application  for  a  patent. 
The  danger  to  be  provided  against  was  the  temptation  to 
simend  a  patent  so  as  to  cover  improvements  which  might  have 
3ome  into  use,  or  might  have  been  invented  by  others,  after 
its  issue." 

In  the  case  of  Miller  v.  Brass  Company,  104  U.  S.  350, 
351,  a  reissue  with  expanded  claims  was  applied  for  fifteen 
years  after  the  original  patent  was  granted.  It  was  held  to  be 
manifest  upon  the  face  of  the  patent  that  the  suggestion  of 
inadvertence  and  mistake  was  a  mere  pretence,  or,  if  not  a 
pretence,  that  the  mistake  was  so  obvious  as  to  be  instantly 
iiscernible  on  the  opening  of  the  patent,  and  the  right  to 
liave  it  corrected  was  abandoned  and  lost  by  unreasonable 
ielay.  "  The  only  mistake  suggested,"  said  Mr.  Justice 
Bradley,  "  is,  that  the  claim  was  not  as  broad  as  it  might  have 
been.  This  mistake,  if  it  was  a  mistake,  was  apparent  upon 
the  first  inspection  of  the  patent,  and  if  any  correction  was 
iesired,  it  should  have  been  applied  for  immediately."  It 
was  intimated  in  that  case,  p.  352,  although  the  facts  did  not 
sail  for  an  adjudication  upon  the  point,  that  "  if  two  years' 
public  enjoyment  of  an  invention  with  the  consent  and  al- 
lowance of  the  inventor  is  evidence  of  abandonment  and  a 
bar  to  an  application  for  a  patent,  a  public  disclaimer  in  the 
patent  itself  should  be  construed   equally  favorable  to  the 
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public.  Nothing  but  a  clear  mistake  or  inadvertence,  and  a 
speedy  application  for  its  correction,  is  admissible  when  it  is 
sought  merely  to  enlarge  the  claim."  It  was  farther  said 
that  the  section  of  the  Eevised  Statutes  does  not  in  terms 
anthorize  a  reissue  to  enable  a  patentee  to  expand  bis  claim, 
and  that  it  was  natural  to  conclude  that  the  reissue  of  a 
patent  for  such  purposes  was  not  in  the  mind  of  Congress 
when  it  passed  the  laws  in  question.  "  At  all  events,"  said 
the  court,  p.  354,  "  we  think  it  clear  that  it  was  not  the 
special  purpose  of  the  legislation  on  this  subject  to  authorize 
the  surrender  of  patents  for  the  purpose  of  reissuing  them 
with  broader  and  more  comprehensive  claims,  although,  under 
the  general  terms  of  the  law,  such  a  reissue  may  be  made 
when  it  clearly  appears  that  an  actual  mistake  has  inadver- 
tently been  made.  .  .  .  Now,  whilst,  as  before  stated,  we 
do  not  deny  that  a  claim  may  be  enlarged  in  a  reissued  patent, 
we  are  of  the  opinion  that  this  can  only  be  done  when  an 
actual  mistake  has  occurred  ;  not  from  a  mere  error  of  judg- 
ment (for  that  may  be  rectified  by  appeal),  but  a  real  bona 
fide  mistake,  inadvertently  committed;  such  as  a  Court  of 
Chancery,  in  cases  within  its  ordinary  jurisdiction,  would  cor- 
rect. .  .  .  The  granting  of  a  reissue  for  such  a  purpose, 
after  an  unreasonable  delay,  is  clearly  an  abuse  of  the  power 
to  grant  reissues,  and  may  justly  be  declared  illegal  and  void." 
So,  in  the  case  of  Johnson  v.  Railroad  Company^  105  U.  S. 
639,  547,  the  patent  was  issued  in  1857,  and  at  the  expiration 
of  the  original  term  of  fourteen  years  an  extension  of  seven 
years  was  granted,  and  a  reissue  was  applied  for  after  a  lapse  of 
fifteen  years,  and  it  was  held,  upon  the  authority  of  Miller  v. 
Brass  C(ympam.y^  that  if  the  patentee  had  the  right  to  a  reissue 
if  applied  for  in  reasonable  time,  he  had  lost  it  by  his  un- 
reasonable delay.  Said  the  court,  speaking  by  Mr.  Justice 
Woods:  "He  has  rested  supinely  until  the  use  of  the  fish- 
plate joint  has  become  universal,  and  then,  after  a  lapse  of 
fifteen  years,  has  attempted  by  a  reissue  to  extend  his  patent 
to  cover  it.  We  think  it  is  perfectly  clear  that  the  original 
patent  could  not  be  fairly  construed  to  embrace  the  device 
used  by  the  appellee,  which   appellants  insist  is  covered  by 
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eir  reissue.  If  the  reissued  patent  covers  it,  it  is  broader 
an  the  original,  and  is,  therefore,  void." 
In  the  case  of  Mahn  v.  Harwoody  112  TJ.  S.  354,  358,  a 
ktent  reissued  nearly  four  years  after  the  date  of  the  original 
itent  was  held  to  be  invalid  as  to  the  new  claims,  upon  the 
•ound  of  unreasonable  delay  in  applying  for  it,  the  only 
)ject  of  the  reissue  being  to  enlarge  the  claims.  Nothing 
as  changed,  but  to  multiply  the  claims  and  make  them 
'oader  and  this  was  done,  not  for  the  benefit  of  the  original 
itentee,  but  for  that  of  his  assignees.  "  It  was  not  intended 
ten,"  said  Mr.  Justice  Bradley,  referring  to  Miller  v.  Brass 
9.,  "  and  is  not  now,  to  question  the  conclusiveness,  in  suits 
T  infringements  of  patents,  of  the  decisions  of  the  Commis- 
[>ner  on  questions  of  fact  necessary  to  be  decided  before 
suing  such  patents,  except  as  the  statute  gives  specific  de- 
uces in  that  regard."  He  repeated  substantially  what  had 
3en  said  in  Miller  v.  Brass  Co.^  that  "  a  patent  for  an  inven- 
on  cannot  lawfully  be  reissued  for  the  mere  purpose  of 
ilarging  the  claim,  unless  there  has  been  a  clear  mistake 
advertently  committed  in  the  wording  of  the  claim,  and  the 
^plication  for  a  reissue  is  made  within  a  reasonably  short 
jriod  after  the  original  patent  was  granted.  The  granting 
!  such  reissues  after  the  lapse  of  long  periods  of  time  is  an 
3use  of  power,  and  is  founded  on  a  total  misconception  of 
le  law."  It  was  held  that  while  lapses  of  time  might  be  of 
oall  consequence  where  the  original  claim  was  too  broad, 
id  the  patentee  sought  to  restrict  it,  there  were  substantial 
lasons  why  the  claim  could  not  be  enlarged  unless  the 
itentee  used  due  diligence  to  ascertain  his  mistake.  "The 
ghts  of  the  public  here  intervene,  which  are  totally  inconsis- 
int  with  such  tardy  reissues  ;  and  the  great  opportunity  and 
imptation  to  commit  fraud  after  any  considerable  lapse  of 
me,  when  the  circumstances  of  the  original  application  have 
issed  out  of  mind,  and  the  monopoly  has  proved  to  be  of 
reat  value,  make  it  imperative  on  the  courts,  as  a  dictate  of 
istice  and  public  policy,  to  hold  the  patentees  strictly  to  the 
lie  of  reasonable  diligence  in  making  applications  for  this 
ind  of  reissues."     It  was  further  held  that  while  it  was  for 
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the  Commissioner  of  Patents  to  determine  the  question  of 
inadvertence,  accident  or  mistake,  the  question  of  reasonable 
time  was  one  which  the  court  could  determine  as  one  of  law, 
by  comparing  the  patent  itself  with  the  original  patent,  and, 
if  necessary,  with  the  record  of  its  inception. 

In  speaking  of  the  case  of  Miller  v.  Brass  Co.^  Mr.  Justice 
Bradley  observed  :  "  "We  suggested  that  a  delay  of  two  years 
in  applying  for  such  correction  should  be  construed  equally 
favorable  to  the  public.  But  this  was  a  mere  suggestion  by 
the  way,  and  was  not  intended  to  lay  down  any  general  rule. 
Nevertheless,  the  analogy  is  an  apposite  one,  and  we  think 
that  excuse  for  any  longer  delay  than  that  should  be  made 
manifest  by  the  special  circumstances  of  the  case." 

In  the  large  number  of  cases  which  have  come  up  to  this 
court  since  that  of  Mahn  v.  Ilarwood  was  decided,  in  which 
reissues  have  been  held  to  be  invalid,  it  will  be  found  that  the 
opinion  of  the  court  was  put  upon  the  ground,  either  that  the 
patentee  had  been  guilty  of  inexcusable  laches,  usually  of 
from  four  to  sixteen  years,  or  that  circumstances  had  occurred 
since  the  granting  of  the  original  patent  which  made  the 
reissue  operate  harshly  or  unjustlv  to  the  defendant  in  the 
case. 

Thus,  in  Mathews  v.  Machine  Co,^  105  IT.  S.  54,  there  was  a 
delay  of  fourteen  years;  in  Bantz  v.  Frantz^  105  U.  S.  160,  a 
delay  of  fourteen  years  and  six  months ;  in  Wing  v.  Anthony^ 
106  U.  S.  142,  of  over  five  years  ;  in  Moffit  v.  Rogers,  106  U.  S. 
423,  of  two  years  and  seven  months ;  in  Oage  v.  Herring,  107 
U.  S.  640,  of  fourteen  years ;  in  Clements  v.  Odorless  Appor 
rains  Co,,  109  TJ.  S.  641,  of  nearly  five  years ;  in  McMurray 
V.  MaUory,  111  U.  S.  97,  of  nine  years;  in  White  v.  Dunbar, 
119U.S.47,  of  five  years.  In  Parker  <&  Whipple  Co,  v.  Yale 
Chck  Co,,  123  U.  S.  87,  there  was  a  delay  of  one  year  and 
eight  months,  but  it  appeared  that  the  improvements  not  cov- 
ert by  the  original  patent  had  been  brought  into  use  by  others 
than  the  pafentee  before  the  reissue  was  applied  for.  In  Coon 
V.  WUson,  113  Cr.  S.  268,  a  reissue  was  applied  for  only  a 
little  over  three  months  after  the  original  patent  was  granted ; 
^^  the  patentee  waited  until  the  defendants  produced  their 
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evice  and  then  applied  for  such  enlarged  claims  as  to  embrace 
iis  device,  which  was  not  covered  by  the  claim  of  the  origi- 
al  patent,  and  it  was  apparent  from  a  comparison  of  the  two 
atents  that  the  application  for  a  reissue  was  made  merely  to 
ularge  the  scope  of  the  original.  In  WoUensak  v.  Reiher^ 
15  TJ.  S.  96,  101,  there  was  a  delay  of  more  than  five  years, 
Ir.  Justice  Matthews  observing  that  "the  settled  rule  of 
ecision  is,  that  if  it  appears,  in  cases  where  the  claim  is 
lerely  expanded,  that  the  delay  has  been  for  two  years,  or 
lore,  it  is  adjudged  to  invalidate  the  reissue,  unless  the  delay 
\  accounted  for  and  excused  by  special  circumstances,  which 
how  it  to  have  been  not  unreasonable."  In  the  very  latest 
ase  decided  by  this  court,  viz. :  Electric-Gas  Lighting  Co.  v. 
Boston  Electric  Co.^  139  U.  S.  481,  there  was  a  delay  of  eight 
nd  one-half  years,  and  the  sole  object  of  the  reissue  was  to 
xpand  the  claims.  In  Newton  v.  Furst  and  Bradley  Co,,  119 
J.  S.  373,  there  was  a  delay  of  more  than  thirteen  years,  and 
he  defendant  had  begun  in  the  meantime  to  make  machines 
f  the  pattern  complained  of.  In  Ives  v.  Sargent^  119  U.  S. 
52,  there  was  a  delay  of  three  years,  and  in  the  meantimie 
he  patent  was  infringed  by  a  construction  manufactured  and 
old  without  infringing  the  patent  as  originally  granted.  In 
Vorden  v.  S^^arlsy  121  U.  S.  14,  there  was  a  delay  of  six  years ; 
,nd  in  Matthews  v.  Ironclad  Manufacturing  Co.^  124  U.  S. 
47,  one  of  seven  years. 

From  this  summary  of  the  authorities  it  may  be  regarded 
s  the  settled  rule  of  this  court  that  the  power  to  reissue  may 
le  exercised  when  the  patent  is  inoperative  by  reason  of  the 
act  that  the  specification  as  originally  drawn  was  defective 
r  insufficient,  or  the  claims  were  narrower  than  the  actual 
ivention  of  the  patentee,  provided  the  error  has  arisen  from 
ladvertence  or  mistake,  and  the  patentee  is  guilty  of  no  fraud 
r  deception ;  but  that  such  reissues  are  subject  to  the  foUow- 
]g  qualifications : 

First.  That  it  shall  be  for  the  same  invention  as" the  original 
atent,  as  such  invention  appears  from  the  specification  and 
laims  of  such  original. 

Second.   That  due  diligence  must  be  exercised  in  discover- 


Digitized  by 


Google 


TOPLIFF  V.   TOPLIFF  AND  ANOTHER.  171 

Opinion  of  the  Court. 

ing  the  mistake  in  the  original  patent,  and  that,  if  it  be  sought 
for  the  purpose  of  enlarging  the  claim,  the  lapse  of  two  years 
will  ordinarily,  though  not  always,  be  treated  as  evidence  of 
an  abandonment  of  the  new  matter  to  the  public  to  the  same 
extent  that  a  failure  by  the  inventor  to  apply  for  a  patent 
within  two  years  from  the  public  use  or  sale  of  his  invention 
is  regarded  by  the  statute  as  conclusive  evidence  of  an  aban- 
donment of  the  patent  to  the  public. 

Third.  That  this  court  will  not  review  the  decision  of  the 
Commissioner  upon  the  question  of  inadvertence,  accident  or 
mistake,  unless  the  matter  is  manifest  from  the  record ;  but 
that  the  question  whether  the  application  was  made  within  a 
reasonable  time  is,  in  most,  if  not  in  all  such  cases,  a  question 
of  law  for  the  court. 

To  hold  that  a  patent  can  never  be  reissued  for  an  enlarged 
claim  would  be  not  only  to  override  the  obvious  intent  of  the 
statute,  but  would  operate  in  many  cases  with  ^reat  hardship 
npon  the  patentee.  The  specification  and  claims  of  a  patent, 
particularly  if  the  invention  be  at  all  complicated,  constitute 
one  of  the  most  difficult  legal  instruments  to  draw  with  accu- 
racy, and  in  view  of  the  fact  that  valuable  inventions  are  often 
placed  in  the  hands  of  inexperienced  persons  to  prepare  such 
specifications  and  claims,  it  is  no  matter  of  surprise  that  the 
latter  frequently  fail  to  describe  with  requisite  certainty  the 
exact  invention  of  the  patentee,  and  err  either  in  claiming 
that  which  the  patentee  had  not  in  fact  invented,  or  in  omit- 
ting some  element  which  was  a  valuable  or  essential  part  of 
his  actual  invention.  Under  such  circumstances,  it  would  be 
manifestly  unjust  to  deny  him  the  benefit  of  a  reissue  to  secure 
to  him  his  actual  invention,  provided  it  is  evident  that  there 
has  been  a  mistake  and  he  has  been  guilty  of  no  want  of  rea- 
sonable diligence  in  discovering  it,  and  no  third  persons  have 
in  the  meantime  acquired  the  right  to  manufacture  or  sell 
what  he  had  failed  to  claim.  The  object  of  the  patent  law  is 
to  secure  to  inventors  a  monopoly  of  what  they  have  actually 
invented  or  discovered,  and  it  ought  not  to  be  defeated  by  a 
too  strict  and  technical  adherence  to  the  letter  of  the  statute, 
or  by  the  application  of  artificial  rules  of  interpretation.     The 
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evidence  in  this  case  shows  that  plaintiffs  were  conceded  by 
manufacturers  a  monopoly  of  this  invention ;  that  defendant 
was  the  only  one  who  had  infringed  their  patents ;  and  that 
^e  did  not  begin  to  manufacture  the  infringing  device  until 
1882,  six  years  after  the  second  reissue  was  granted.  In  view 
of  this  and  the  fact  that  the  second  reissue  was  applied  for 
within  five  months  from  the  time  the  original  patent  was 
granted,  and  within  thirty-seven  days  after  the  first  reissue, 
and  that  it  covers  no  more  than  the  actual  invention  of  the 
patentee,  so  far  as  the  same  is  an  improvement  upon  the 
Augur  patent,  we  think  it  should  be  upheld. 

(4)  Defendant  also  assigns  as  error  the  allowance  by  the 
master  of  damages  for  the  infringement  of  the  Augur  patent 
prior  to  April  9,  1884,  when  the  plaintiffs  first  took  title  to  it. 
It  appears  from  the  record  that  the  patentee  assigned  the 
patent  to  one  Atwater,  on  February  4,  1873,  subject  to  the 
condition  that  if  he  paid  a  certain  note  of  $2000  and  interest 
the  assignment  was  to  be  void.  This  vested  the  real  title  in 
the  assignee.  Wateniian  v.  McKenzie^  138  U.  S.  252.  The 
assignment  made  no  mention  of  past  infringements.  On 
April  9,  1883,  Atwater  assigned  to  Saladee  all  the  interest 
which  he  had  acquired,  together  with  all  claims  and  demands 
for  the  past  use  of  such  patents,  and  on  April  9,  1884,  Saladee 
made  a  similar  assignment  to  the  plaintiffs. 

It  is  claimed  in  this  connection,  first,  that  the  bill  did  not 
make  the  assignment  of  the  claim  for  damages  for  prior 
infringements  of  the  Augur  patent  a  basis  or  ground  of 
recovery  and  asked  no  recovery  therefor ;  and,  second,  that,  if 
the  plaintiffs  were  entitled  to  recover  the  damages  which 
Atwater  sustained  by  reason  of  the  infringement  of  this  patent 
prior  to  April  9, 1883,  and  those  which  Saladee  sustained  from 
April  9,  1883,  to  April  9,  1884,  the  date  of  the  assignment  to 
the  plaintiffs,  there  was  no  evidence  that  either  Atwater  or 
Saladee  suffered  any  damages  by  reason  of  the  infringement, 
nor  any  evidence  that  they  could  have  supplied  the  trade  dur- 
ing those  years. 

It  is  sufficient  to  say  in  reply  to  this,  that  no  such  exception 
was  taken  in  the  court  below  to  the  master's  report,  the  only 
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exception  being  that,  in  view  of  the  Stringfellow  and  Surles 
patent,  the  master  should  have  reported  only  nominal  damages. 
It  was  held  by  this  court,  in  Story  v.  Livmgaton^  13  Pet.  359, 
366,  that  proper  practice  in  chancery  requires  that  no  excep- 
tions to  a  master's  report  be  made  which  were  not  taken 
before  the  master,  the  object  being  to  save  time  and  give  him 
an  opportunity  to  correct  his  errors  or  reconsider  his  opinion. 
A  party  neglecting  to  bring  in  objections  cannot  afterwards 
except  to  the  report,  unless  the  court,  upon  motion,  see  rea- 
son to  be  dissatisfied  with  the  report  and  refer  it  to  the 
master  for  review,  with  liberty  to  the  party  to  take  objection 
to  it.  And  in  McMichen  v.  Perin^  18  How.  507,  it  was  held 
directly  that  this  court  will  not  review  a  master's  report  upon 
objections  taken  here  for  the  first  time.  In  affirmance  of  this 
principle,  Rule  21  (Sub.  2)  requires  that  "  when  the  error 
alleged  is  to  a  ruling  upon  the  report  of  a  master,  the  specifi- 
cation shall  state  the  exception  to  the  report  and  the  action  of 
the  court  upon  it."  This  presupposes  that  the  particular 
exception  relied  upon  was  taien  in  the  court  below,  and  was 
passed  upon  by  the  court  adversely  to  the  appellant.  Proper 
practice  requires  that  objections  to  a  master's  report  shall  be 
taken  in  that  court,  that  any  errors  discovered  therein  may  be 
rectified  by  the  court  itself,  or  by  a  reference  to  the  master 
for  a  correction  of  his  report,  without  putting  parties  to  the 
delay  and  expense  of  an  appeal  to  this  court.  It  would  be 
manifestly  unjust  if  this  court,  after  having  affirmed  the 
action  of  the  court  below  in  every  other  particular,  should 
take  up  an  error  in  a  master's  report  which  was  not  called  to 
its  attention,  and  reverse  the  case  upon  that  ground,  when  if 
exception  had  been  duly  taken,  the  error  could  have  been  at 
once  corrected.  There  is  nothing  in  this  case  to  indicate  that 
this  point  was  ever  made  before  the  master,  nor  is  it  noticed 
in  the  eight  exceptions  taken  to  his  first  report,  which  was  set 
aside  upon  other  grounds,  or,  as  already  observed,  in  the 
exception  to  his  final  report. 

(5)  For  the  same  reason,  that  no  exceptions  were  taken  at 
all  by  the  plaintiffs  to  the  master's  report,  we  must  decline  to 
notice  their  first  two  assignments  of  error  based  upon  the 
inadequacy  of  the  damages  awarded. 
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There  is  much  foroe  in  the  third  assignment,  that  the  court 
erred  in  overruling  plaintiffs'  motion  to  increase  the  damages, 
and  in  refusing  to  give  a  decree  for  such  increase.  The  master 
finds  that  for  some  years  before  the  defendant  began  to  manu- 
facture, he  was  the  travelling  sales  agent  of  the  plaintiffs ; 
that  while  so  associated  in  the  manufacture  of  carriage  hard- 
ware and  appliances,  they  established  a  large  trade  in  certain 
parts  of  the  country ;  and  that  during  this  period,  the  defend- 
ant, while  travelling  for  the  firm,  became  acquainted  with 
their  trade,  and  the  location,  extent  of  purchase  and  solvency 
of  their  customers.  His  connection  with  the  firm  having  ter- 
minated, defendant  went  to  Cleveland,  and  in  1882  opened  a 
rival  establishment,  and  began  the  infringement  of  these 
patents.  Before  that  time,  plaintiffs  were  the  exclusive  manu- 
facturers of  these  equalizers,  and  had  equipped  their  establish- 
ment with  sufficient  machinery  to  enable  them  to  supply  the 
market;  but  they  neither  issued  licenses  nor  established  a 
royalty  for  the  manufacture  or  use  of  their  improvement. 
The  defendant,  knowing  all  their  customers  and  plaintiffs' 
facilities  for  the  manufacture  of  equalizers,  made  serious  in- 
roads upon' their  business,  and  sold  almost  exclusively  to  those 
who  had  formerly  been  customers  of  the  plaintiffs.  Under 
these  circumstances,  we  should  not  have  disturbed  the  decree 
of  the  court  below,  if  it  had  seen  fit  to  increase  the  damages ; 
but  in  view  of  the  fact  that  the  defendant  carried  on  the  busi- 
ness apparently  without  profit  to  himself,  and  that  a  decree 
passed  against  him  for  the  sum  of  $8480.51  actual  damages, 
we  are  not  inclined  to  reverse  it  upon  that  ground.  The 
allowance  of  an  increase  of  damages  under  the  statute  is  a 
matter  which  rests  somewhat  in  the  discretion  of  the  court, 
and  we  should  not  be  inclined  to  disturb  its  finding  upon  this 
point,  unless  the  evidence  clearly  demanded  it. 

The  decree  of  the  court  below  is,  therefore. 

Affirmed, 
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PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  rd.  NEW 
YORK  ELECTRIC  LINES  COMPANY  v.  SQUIRE. 

I 

EBBOR  TO   THE   COURT   OF   OOMMON   PLEAS   OF   THE   CITY   AND 
COUNTY   OF   NEW   YORK. 

No.  185.    Argued  March  8,  4, 1892.  —  Decided  May  2, 1802. 

The  Statute  of  June  18,  1885,  of  the  State  of  New  York  (Sess.  Laws  1885, 
c.  499)  requiring  companies  operating  or  intending  to  operate  electrical 
condactors  in  any  city  in  the  State  to  file  with  the  Board  of  Commis- 
sioners of  Electrical  Subways  maps  and  plans  before  constructing  the 
coDdaits,  and  the  statute  of  that  State  of  May  29,  1886,  (Sess.  Laws 
1886,  c.  503)  assessing  the  salaries  and  expenses  of  such  board  upon 
the  several  companies  operating  electrical  conductors  Iq  any  city  in  the 
State,  are  a  constitutional  exercise  of  the  general  police  powers  of  the 
State,  and  are  applicable  to  the  New  York  Electric  Lines  Company 
which,  before  the  passage  of  either  of  said  acts,  was  incorporated 
under  the  laws  of  New  York,  and  had  obtained  from  the  municipal  gov- 
ernment of  the  city  of  New  York  permission  to  lay  Its  conductors  In  and 
throagh  the  streets  and  highways  of  the  city,  and  had  filed  a  map,  dia- 
gram, and  tabular  statement  Indicating  the  amount,  position  and  locali- 
ties of  the  spaces  it  proposed  to  occupy  In  and  under  the  streets. 

The  said  law  of  1885  simply  transferred  the  reserved  police  power  of  the 
State  from  one  set  of  functionaries  to  another  and  required  the  company 
to  submit  its  plans  and  specifications  to  the  latter,  who  would  determine 
whether  they  were  in  accordance  with  the  terms  of  the  ordinances  giving 
it  the  right  to  enter  and  dig  up  the  streets  of  the  city ;  and,  being  so  con- 
strued, it  violates  no  contract  rights  of  the  company  which  might  grow 
out  of  the  permission  granted  by  the  municipality. 

The  said  act  of  1886  comes  within  the  principles  settled  in  Charlotte  Ac, 
Jiaaroad  v.  Gibber,  142  U.  S.  886,  and  is  not  in  conflict  with  the  provision 
In  the  Fourteenth  Amendment  that  no  State  shall  deprive  any  person  of 
^e,  \lberty  or  property  without  due  process  of  law,  nor  deny  to  any  per- 
son within  Its  jurisdiction  the  equal  protection  of  the  laws. 

The  court  stated  the  case  as  follows : 

This  was  an  application  for  a  writ  of  mandamus  on  behalf  of 
the  New  York  Electric  Lines  Company,  a  New  York  corpora- 
tion, to  compel  the  commissioner  of  public  works  of  New  York 
City  to  give  it  written  permission  to  make  excavations  and 
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pen  up  the  streets  and  pavements  of  the  city  for  the  purpose 
f  laying  its  wires  and  other  conductors  of  electricity  under- 
round,  and  of  making  its  underground  electrical  connections, 
I  accordance,  it  was  claimed,  with  its  franchise  for  such  pur- 
oses,  theretofore  obtained  from  the  city. 

The  application  was  presented  to  the  Court  of  Common 
leas  for  the  city  and  county  of  New  York,  at  a  special  term, 
nd  was  denied,  on  the  ground  that  the  relator  had  not  ob- 
lined  the  approval  of  the  commissioners  of  electrical  subways 
>r  that  city  and  county,  of  the  plans  and  specifications  pro- 
osed  by  it  for  the  construction  of  its  underground  electrical 
^stem.  Upon  appeal  to  the  court  in  general  term  the  order 
enying  the  application  was  affirmed,  (14  Daly,  154,  166,) 
nd  the  relator  thereupon  appealed  to  the  Court  of  Appeals 
f  the  State,  which  affirmed  the  judgment  below.  107  N.  Y. 
93.  The  record  having  been  remitted  to  the  Court  of  Com- 
lon  Pleas,  and  the  judgment  of  the  Court  of  Appeals  having 
een  there  entered,  as  its  judgment,  this  writ  of  error  was 
led  out. 

The  case  as  presented  by  the  petition  for  mandamus  and  its 
ccompanying  exhibits  is  substantially  this:  The  relator  was 
icorporated  on  the  14th  of  October,  1882,  under  the  general 
3legraph  law  of  April  12, 1848,  (Laws  of  1848,  c.  265,)  and  the 
arious  acts  amendatory  thereof  and  supplementary  thereto, 
for  the  purpose,"  as  stated  in  its  certificate  of  incorporation, 
of  owning,  constructing,  using,  maintaining  and  leasing  lines 
f  telegraph  wires  or  other  electric  conductors  for  telegraphic 
nd  telephonic  communication,  and  for  electric  illumination,  to 
e  placed  under  the  pavements  of  the  streets,  avenues,  and 
ublic  highways  of  the  cities  of  New  York  and  Brooklyn 
I  the  State  of  New  York,  and  under  the  sidewalks  of  the 
greets  and  avenues  of  the  said  cities,  and  upon,  over  or 
nder  private  lands  in  the  said  cities,  within  blocks  of  build- 
igs  erected  or  to  be  erected  therein,  and  for  the  purpose 
f  owning  franchises  for  laying  and  operating  the  said  lines 
f  electric  conductors,  and  the  purchasing,  owning  and  dis- 
osing  of  such  real  estate  within  the  said  cities,  and  such 
ersonal  property  as  may  from  time  to  time  be  necessary  and 
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convenient  to  the  building,  using,  maintaining  and  leasing 
the  said  lines  of  electric  conductors." 

By  section  5  of  the  original  act  of  1848,  telegraph  com- 
panies were  authorized  to  construct  their  lines  "along  and 
upon  any  of  the  public  roads  and  highways,  or  across  any  of 
the  waters  within  the  limits  of  the  State,"  '^provided  the 
mme  shaU  not  be  so  constructed  as  to  incommode  the  public  use 
of  said  roads  or  highways^  or  injuriously  interrupt  the  navi- 
gation of  said  waters^ 

By  §  2  of  the  amendatory  act  of  June  29, 1853,  Laws  1853,  c. 
471,  the  privilege  was  extended  to  such  companies  of  erecting 
or  constructing  their  lines  "  upon,  over  or  under  any  of  the  pub- 
lic roads,  streets  and  highways,  and  through,  across,  or  under 
any  of  the  waters,"  of  the  State,  subject  to  the  same  restric- 
tions contained  in  the  act  of  1848. 

By  §  1  of  the  act  of  June  10, 1881,  Laws  1881,  c.  483,  amenda- 
tory of  the  preceding  acts  on  this  subject,  it  was  provided  as 
follows:  "1.  Any  company  or  companies  organized  and  incor- 
porated under  the  laws  of  this  State  for  the  purpose  of  owning, 
constructing,  using  and  maintaining  a  line  or  lines  of  electric 
telegraph  within  this  State,  or  partly  within  and  partly  be- 
yond the  limits  of  this  State,  are  hereby  authorized,  from 
time  to  time,  to  construct  and  lay  lines  of  electrical  conduc- 
tors underground  in  any  city,  village,  or  town  within  the 
limits  of  this  State,  subject  to  all  the  provisions  of  law  in  ref- 
erence to  siu)h  companies  not  inconsistent  with  this  act :  pro- 
vided, that  such  company  shall,  before  laying  any  such  line 
in  any  city,  village  or  town  of  this  State,  first  obtain  from  the 
common  council  of  cities,  the  trustees  of  villages,  or  the  com- 
missioners of  highways  of  towns  permission  to  use  the  streets 
within  such  city,  village  or  town  for  the  purposes  herein  set 
forth." 

The  foregoing  embraces  the  material  parts  of  the  statute 
law  of  New  York  relating  to  telegraph  companies,  in  force 
when  the  relator  was  organized. 

Within  a  few  months  after  the  relator  was  incorporated,  to 
wit,  April  10,  1883,  the  board  of  aldermen  of  the  city  of  New 
York  adopted  resolutions  giving  to  the  relator  permission  to 

VOL.  CXLV— 12 


Digitized  by 


Google 


OCTOBER  TERM,  1891. 
Statement  of  the  Case. 

its  wires  underground  through  the  city,  in  accordance 
certain  restrictions   and  upon  conditions    particularly 
fied.     The  material  portions  of  these  resolutions  were  as 
5vs: 

Resolved^  That  permission  be  and  hereby  is  granted  to  the 
York  Electric  Lines  Company  to  lay  wires  or  other  con- 
)rs  of  electricity  in  and  through  the  streets,  avenues  and 
wrays  of  New  York  City,  and  to  make  connections  of  such 
\  or  conductors  underground  by  means  of  the  necessary 
rS,  test-boxes  and  distributing  conduits,  and  thence  above 
ad,  with  points  of  electric  illumination  or  of  telegraphic  or 
honic  signal,  in  accordance  with  the  provisions  of  an  ^  ordi- 
e  to  regulate  the  laying  of  subterranean  telegraph  wires 
dectric  conductors  in  the  streets  of  the  city,'  passed  by 
ommon  council  and  approved  by  the  mayor,  December 
%1%\  provided^  however,  and  it  is  hereby  ordained  and 
Resolved,  That  whenever  the  said  New  York  Electric  Lines 
pany,  in  the  progress  of  laying  its  lines  of  electric  conduc- 
shall  be  prevented  or  obstructed  from  placing  its  wires 
e  spaces  which  may  have  been  generally  selected  under 
ordinance,  passed  and  approved  as  aforesaid,  by  manholes 
wej\  gas,  steam  or  water  7nains,  or  other  underground  or 
ment  impediments,  now  and  heretofore  existing,  then, 
in  such  cases,  the  said  company  may,  under  the  privileges 
3y  granted,  vary  the  space  selected,  by  adopting,  appro- 
ing  and  using  equivalent  and  nearest  practicable  spaces 
ay  be  found  necessary ;  and  provided  further,  and  it  is 
3y  further 

Resolved  and  ordained,  That  the  connection  vaults  or 
)oxes  aforementioned,  may  be  extended  underground  not 
t  than  four  feet  in  depth  or  two  feet  in  any  lateral  direo- 
beyond  the  limited  spaces  contemplated  for  the  lines  of 
\,  in  the  ordinance  passed  and  approved  as  aforesaid  and 
be  fitted  with  covers,  or  other  means  of  access,  at  the 
of  the  pavements  of  the  several  streets  and  avenues." 
len  follow  several  paragraphs  of  the  ordinance  relating 
e  compensation  to  be  paid  by  the  relator  for  the  franchise 
given  to  it. 
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The  ordinance  of  December  14, 1878,  referred  to  in  the  first 
paragraph  of  that  of  1883,  as  regulating  the  conditions  and 
limitations  upon  which  the  franchise  was  granted,  was  as  fol- 
lows : 

"  No  telegraph  line  or  electric  conductor  shall  be  laid  under 
the  streets  of  this  city  at  such  depth  from  the  surface  that  the 
necessary  excavation  incident  to  laying  or  repairing  the  same 
shall  expose  or  endanger  any  water  or  gas  pipes,  sewers,  or 
drains,  or  any  parts  thereof. 

"Such  wires  or  conductors  shall  in  no  case  be  placed  at  a 
greater  distance  from  the  curbstone  separating  sidewalks  from 
carriage-way  than  four  feet,  except  in  crossing  streets  running 
transverse  to  the  direction  of  said  lines,  when  such  crossing 
shall  be  made  in  the  shortest  straight  line  or  in  making  neces- 
sary connections  with  buildings  and  stations. 

"  The  method  employed  in  laying  said  conductors  shall  be 
such  that  it  will  at  no  time  be  necessary  to  remove  so  much 
of  the  pavement,  or  to  make  such  excavation  as  to  materially 
impede  traffic  or  passage  upon  sidewalks  or  streets  dialing 
operation  of  laying  or  repairing  said  conductors,  except  when 
in  crossing  streets  transversely,  where  it  shall  be  permitted  to 
remove  the  paving  stone  for  a  width  not  exceeding  two  feet, 
and  in  the  nearest  straight  line  from  corner  to  corner.  In  no 
case  during  the  general  hours  of  passage  and  traffic  shall  pas- 
sage be  interrupted  thereby  for  a  longer  period  than  one  hour. 

"  The  work  of  removal  and  replacement  of  the  pavements 
in  any  and  all  of  the  streets,  avenues,  highways  and  public 
places  in  and  through  which  the  wires  of  any  telegraph  com- 
pany shall  be  laid  shall  be  subject  to  the  control  and  super- 
vision of  the  commissioner  of  public  works.  Excavations  in 
any  and  all  of  the  unopened  streets,  avenues,  highways  or 
public  places  shall  also  be  subject  to  like  control  and  super- 
vision. 

"The  space  selected  for  placing  said  wires,  in  every  case 
being  limited  as  to  direction  and  general  position  by  the  fore- 
going provisions,  shall  not  exceed  two  feet  in  width  by  two 
feet  in  depth. 

"Grantees  under  this  ordinance  shall  be  required  within  six 
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months  after  such  permission  shall  be  granted  to  file  with  the 
county  clerk  maps,  diagrams,  and  tabular  statements,  includ- 
ing the  amount  and  position  of  the  spaces  proposed  to  be 
occupied  by  them,  and  their  rights  and  privileges  under  this 
ordinance  shall  be  confined  to  the  spaces,  positions,  and  locali- 
ties as  indicated  by  said  maps,  diagrams  and  statements." 

On  the  16th  of  April,  1883,  the  relator  accepted  the  fran- 
chises granted  to  it  by  the  resolutions  of  the  10th  of  that  month, 
and  on  the  18th  of  May  of  the  same  year,  it  filed  in  the  office 
of  the  clerk  of  the  county  of  New  York  a  map,  diagram  and 
tabular  statement,  indicating  the  amount  and  position  and 
localities  of  the  spaces  it  proposed  to  occupy  in  and  under  the 
streets  and  other  land  in  the  city  and  county  of  New  York. 
The  petition  avers  that  the  relator  immediately  thereafter  pro- 
ceeded to  make  ready  its  material  and  plant  for  the  construc- 
tion of  its  electrical  conductors  and  underground  lines  in  the 
city,  and  began  to  develop  and  elaborate  its  mechanical  con- 
structions for  the  same,  and  to  make  ready  the  machinery, 
appliances  and  implements  for  its  works,  in  pursuance  of  the 
objects  of  its  incorporation,  and  at  great  expense;  that 
since  then  it  had  purchased  and  partly  paid  for  and  be- 
come obligated  to  pay  the  sum  of  $50,000  and  upwards  for 
property  essential  to  the  execution  of  its  rights,  under  the 
aforesaid  laws  and  ordinances;  and  that  more  than  3000 
shares  of  its  capital  stock,  of  the  par  value  of  $100,  had 
been  issued  by  it  and  sold  to  persons  who  had  relied  upon  its 
said  franchise. 

It  seems,  however,  that  notwithstanding  the  acts  done  by 
the  relator,  as  above  averred,  it  took  no  steps  towards  opening 
up  the  streets  and  avenues  of  the  city  for  the  purpose  of  lay- 
ing its  wires  and  other  electrical  connections  underground, 
until  on  or  about  July  21,  1886,  when  it  made  an  application 
to  the  commissioner  of  public  works  for  a  permit  to  be  allowed 
to  make  the  necessary  excavations,  etc.,  for  such  purpose,  which 
application  was  denied  by  the  commissioner  on  the  23d  of  the 
following  month.  This  denial,  as  already  stated,  was  made 
because  the  relator  had  not  obtained  the  approval  of  the  Board 
of  Commissioners  of  Electrical  Subways,  created  by  the  act  of 
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the  New  York  legislature,  approved  June  13, 1885,  Laws  1885, 
a  499,  of  the  plans  and  construction  proposed  by  the  relator. 

As  this  act  of  the  legislature  has  a  very  important  bearing 
upon  the  material  questions  in  this  case,  it  will  be  necessary  to 
refer  more  particularly  to  it.  Its  first  section  authorized  and 
directed  the  mayor,  comptroller  and  commissioner  of  public 
works  of  cities  having  more  than  one  million  population  to 
appoint  three  disinterested  persons,  residents  of  the  city  for 
which  they  should  be  appointed,  to  be  a  Board  of  Commis- 
sioners of  Electrical  Subways.  By  its  second  section  it  was 
made  the  duty  of  such  board  to  cause  all  electrical  wires  and 
other  conductors  of  electricity  to  be  removed  from  the  surface 
and  placed  underground  wherever  practicable,  and  to  require 
all  electrical  companies  operating  or  intending  to  operiate 
electrical  conductors  in  any  street,  avenue  or  highway  of  the 
city  to  transact  their  business  by  means  of  underground  con- 
ductors wherever  practicable.  Its  third  section  provided  as 
follows : 

"Sbo.  3.  When  any  company,  operating  or  intending  to 
operate,  electrical  conductors  in  any  such  city  shall  desire  or 
be  required  to  place  its  conductors,  or  any  of  them,  under- 
ground in  any  of  the  streets,  avenues  or  other  highway  of  any 
such  city,  and  for  that  purpose  to  remove  the  same  from  the 
surface  thereof,  and  shall  have  been  duly  authorized  to  do  so, 
it  shall  be  obligatory  upon  such  company  to  file  with  said 
board  of  commissioners  a  map  or  maps,  made  to  scale,  show- 
ing the  streets  or  avenues  or  other  highways  which  are  desired 
to  be  used  for  such  purpose,  and  giving  the  general  location, 
dimensions  and  course  of  the  underground  conduits  desired  to 
be  constructed.  Before  any  such  conduits  shall  be  constructed 
it  shall  be  necessary  to  obtain  the  approval  by  said  board  of 
said  plan  of  construction  so  proposed  by  such  company ;  and 
said  board  has  and  shall  have  power  to  require  that  the  work 
of  removal  and  of  constructing  every  such  system  of  under- 
ground conductors  shall  be  done  according  to  such  plan  so 
approved,  subject  at  all  times  to  such  modifications  as  shall 
from  time  to  time  by  the  board  be  made,  and  subject  also  to 
the  rules  and  regulations,  not  inconsistent  herewith,  prescribed 
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r  to  be  prescribed  by  the  local  authorities  having  control  of 
iich  streets,  avenues  or  other  highways  of  such  city.-' 

Various  other  duties  were  devolved  upon  this  board  by  the 
absequent  sections  of  the  act,  but  they  need  not  be  referred 
a  in  this  connection.  This  act  of  1885  was  amended  in  cer- 
siin  particulars,  also  not  material  to  the  questions  involved  in 
bis  case,  by  the  act  of  May  29, 1886,  Laws  1886,  c.  503.  The 
nly  other  section  of  the  statute  necessary  to  be  mentioned 
}  section  7  which,  as  amended,  is  as  follows : 

"  The  amount  of  such  salaries  and  expenses  [of  the  board  of 
ubway  commissioners]  shall,  in  such  proportion  as  is  pre- 
C5ribed  in  section  eight  of  this  act,  be  by  the  comptroller 
ssessed  upon  and  collected  from  the  several  companies  oper- 
ting  electrical  conductors  in  any  such  city  of  the  State  which, 
nder  the  provisions  of  this  act,  are  or  shall  be  required  to 
lace  and  operate  any  of  their  conductors  underground,  and 
hall  be  paid  into  the  treasury  of  the  State,  in  such  instal- 
lents  as  the  comptroller  shall  require." 

After  the  refusal  of  the  commissioner  of  public  works  to 
jsue  the  permit  above  mentioned,  the  relator  applied  to  the 
/ommon  Pleas  Court  for  a  peremptory  mandamus  to  compel 
lim  to  issue  it,  with  the  result  as  stated  in  the  opening  para- 
:raphs  of  this  statement. 

Mr.  E.  M,  Marble  for  plaintiff  in  error. 

I.  The  court  erred  in  holding  that  the  acts  of  the  legislature 
f  the  State  of  New  York  of  1885  and  1886,  were  applicable 
3  the  relator's  contract  and  franchise,  made  with  and  ch- 
ained from  the  city  of  New  York,  through  its  proper  oflBlcers. 

(a)  Statutes  will  be  construed  in  accordance  with  the  pur- 
ose  for  which  they  were  passed.  The  purpose  for  which 
be  act  of  June  13,  1885,  was  passed,  was  to  convert  existing 
verhead  systems  of  electrical  wires  and  cables  into  underground 
j^stems,  and  this  purpose  is  expressly  so  declared.  Clearer 
nd  more  explicit  language  than  is  used  in  these  acts  to  express 
be  purpose  for  which  they  were  passed  can  hardly  be  con- 
eived. 
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There  is  no  provision  in  either  of  them  which  provides  for 
any  action  or  supervision  by  the  board  of  commissioners  in 
connection  with  such  a  system  as  the  relator  obtained  a  fran- 
chise to  construct  under  the  streets,  avenues  and  highways  of 
the  city  of  New  York.  On  the  contrary,  as  will  be  seen  by- 
reference  to  the  second  section  of  the  act  of  1885,  it  is  made  the 
duty  of  the  board  of  commissioners  "  to  cause  to  be  removed 
from  the  surface  and  put,  maintained  and  operated  under- 
ground, whenever  practicable,  all  electrical  wires  or  cables  used 
or  to  be  used  in  the  business  of  any  such  company."  Where- 
ever  a  reference  is  made  to  "  such  company,"  it  is  a  company 
which  shall  be  required  to  remove  its  electrical  conductors 
from  the  surface  underground. 

Nothing  can  be  plainer  from  the  language  of  the  several 
sections  of  this  act  than  that  the  intent  of  the  legislature  in 
passing  said  act  was  simply^  and  only,  to  compel  existing  com- 
panies to  convert  their  overhead  systems  into  underground 
systems;  and  such  being  the  case,  we  submit  that  the  act 
should  be  construed  according  to  its  purpose,  and  not  to  in- 
clude more  than  the  legislature  intended.  United  States  v. 
Samders,  22  Wall.  492 ;  FlaU  v.  Union  Pacific  Railroad,  99 
TI.  S.  48 ;  Jame%  v.  Milwaukee,  16  Wall.  159. 

(J)  Statutes  will  not  be  construed  to  act  retroactively  unless 
their  language  imperatively  requires  such  construction.  The 
contract  between  the  city  of  New  York  and  the  relator  was 
made  April  16, 1883,  when  the  relator  accepted  the  franchise 
granted  it  by  the  mayor  and  aldermen  of  the  city  of  New 
York,  upon  the  terms  and  conditions  mentioned  therein,  and 
it  was  fully  completed  and  perfected  by  the  filing  of  a  map, 
diagram  and  tabular  statement  indicating  the  amount,  position 
and  localities  of  the  spaces  to  be  occupied  in  and  under  the 
streets  and  other  lands  in  the  city  and  county  of  New  York, 
on  May  18,  1883. 

The  franchise  thus  granted  to  the  relator  was  not  based 
simply  on  the  agreement  to  comply  with  the  ordinances  and 
^regulations  which  had  been  or  might  be  passed  by  the  Com- 
mon Council  of  said  city,  but  had  as  well  a  money  considera- 
tion, which  was  to  be  paid  by  the  relator  into  the  treasury- 
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ity,  and  then  the  city  had  the  option,  either  to  accept 
wires  for  the  use  of  the  police,  and  for  the  fire-alarm 
1,  as  a  donation,  or  in  lieu  thereof  a  money  considerar 
wo  per  cent  on  the  gross  receipts  of  said  company, 
words,  the  franchise  granted  to  the  relator  was 
in  part,  if  not  wholly,  upon  a  money  consideration  to 

0  said  city.  A  franchise  obtained  in  this  manner  is 
nder  the  constitution  and  laws  of  the  State  of  New 
People  V.  O'Brun,  111  K  Y.  1,  30,  31. 

g  thus  acquired  by  its  franchise  a  right  of  property 
reets  of  said  city,  and  thereafter  having  prosecuted 
faithfully  to  carry  out  and  fufil  the  undertaking 
ich  it  had  entered,  we  submit  that  the  acts  of  1885 
5  referred  to,  cannot  be  held  to  apply  to  the  fran- 

1  contract  of  the  relator,  unless  it  be  held  that  said 
b  be  construed  to  operate  retroactively. 

iw  Heong  v.  Vnited  States^  112  U.  S.  536,  this  court, 
Mr.  Justice  Harlan,  said:  "We  have  stated  the 
sons  which  in  our  opinion  forbid  that  interpretation 
t  of  Congress.  To  these  may  be  added  the  further 
t  the  courts  uniformly  refuse  to  give  to  statutes  a 
itive  operation,  whereby  rights  previously  vested  are 
ly  affected,  unless  compelled  to  do  so  by  language  so 
I  positive  as  to  leave  no  room  to  doubt  that  such  was 
ition  of  the  legislature." 
le  court  erred  in  holding  that  the  acts  of  the  legis- 

the  State  of  New  York  of  1885  and  1886,  did  not 
le  contract  made  between  the  city  of  New  York  and 
3r,  if  said  acts  are  applicable  thereto. 

uniformly  been  held  by  this  court  that  the  words 

e  and  hereby  is  granted  "  import  a  grant  in  presenti. 

I   Co,   V.  Smith,  9  "Wall.  95;   SchuUnherg  v.  Ilar^- 

Wall.  48,  60 ;   Leavenworth  &  Lawrence  Railroad 

I  States,  92  U.  S.  733. 

bmit  that  the  words  "  that  permission  be  and  hereby 
3d,"  occurring  in  the  first  clause  of  the  relator's 
,  are  words  of  like  import  and  should  be  construed 

to  have  the  same  force  as  where  grants  are  made 
tire  title  to  lands. 
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So  far  as  we  know,  the  decisions  of  this  court  are  uniform 
in  holding  that  where  a  grantee  or  a  beneficiary  under  a 
grant,  has  complied  with  the  condition  of  said  grant  by 
filing  a  map  locating  its  grant  and  determining  its  limits, 
boandaries  and  quantity,  from  that  moment  the  grant  at- 
taches, and  unless  there  are  conditions  subsequent,  the  right 
of  the  grantee  or  beneficiary  is  complete  to  the  lands  granted. 

Abolishing  an  existing  remedy  for  the  enforcement  of  a 
contract,  without  substituting  an  equivalent  remedy  therefor, 
impairs  the  contract. 

The  contract  between  the  city  of  New  York  and  the  relator 
is  valid  and  of  the  kind  and  character  protected  by  the  Con- 
stitution of  the  United  States  from  impairment  by  state  legis- 
latures. PeopU  V.  O'Brien,  111  N.  Y.  1,  30,  31 ;  People  v. 
Sturtevant,  9  N.  Y.  263;  S.  C.  59  Am.  Dec.  536;  Milhau  v. 
Sharp,  27  N.  Y.  611 ;  S.  C.  84  Am.  Dec.  314;  Brooklyn  Central 
Railroad  v.  BrooUyn  City  Railroad  Co,,  32  Barb.  358,  364. 

At  the  time  the  relator  made  its  contract  with  the  city  of 
New  York  the  writ  of  mandamus  was  a  right  to  which  the 
relator  was  entitled,  to  compel  the  defendant,  if  he  refused,  to 
give  it  a  written  permit  to  open  the  streets,  in  accordance  with 
its  map,  diagram  and  tabular  statement,  whenever  the  relator 
should  be  ready  to  commence  active  operations. 

The  right  to  this  writ,  to  enforce  its  rights  under  the  con- 
tract, if  the  act  is  applicable  to  the  relator's  contract  and 
franchise,  by  this  act  is  taken  away,  and  thereby  the  con- 
tract of  the  relator  is  impaired.  Louisiana  v.  St,  Martin! s 
Parish,  111  U.  S.  716;  Walker  v.  Whitehead,  16  Wall.  314; 
Von  Hoffma/n  v.  Quincy,  4  Wall.  435 ;  Green  v.  BiddU,  8 
Wheat.  1 ;  Chicago,  Milwaukee  i&c.  Railway  Company  v. 
Minnesota,  134  U.  S.  418;  Louisiana  v.  New  Orleans,  102 
U.  S.  203. 

III.  The  court  erred  in  holding  that  the  acts  of  the  legisla- 
ture of  the  State  of  New  York  of  1885  and  1886,  are  valid, 
as  applied  to  the  relator's  contract  and  franchise,  because  said 
acts  provide  for  the  taking  away  of  the  relator's  rights  under 
its  franchise  without  due  process  of  law. 

IV.  The  court  erred  in  holding  that  the  acts  of  1885  and 
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L886  are  proper  police  regulation,  and  were  passed  in  the  dae 
exercise  of  the  police  power  of  the  State. 

We  do  not  deny  that  a  State  has  a  right  to  pass  laws  to 
ecure  good  order,  to  protect  the  morals,  and  secure  the  health 
ind  safety  of  the  people  of  the  State.  Such  right  is  undoubt- 
edly inherent  in  a  State,  and  constitutes  a  part  of  its  sover- 
eignty. There  is,  however,  a  limit  to  which  the  police  power, 
>r  the  claim  of  police  power  of  a  State  can  go,  and  that 
imit  is  reached  when,  by  the  exercise,  or  attempted  exercise 
>f  such  power,  rights  secured  by  contracts  are  invaded.  A 
State  must  not  pass  laws  which  shall  violate  or  impair  the 
validity  of  contracts. 

In  New  Orleans  Gas  Light  Co,  v.  Louisiana  i&c.  Manufao- 
uring  Co.^  115  U.  S.  650  this  court  said :  "Definitions  of  the 
K)lice  power  must,  however,  be  taken  subject  to  the  condition 
hat  a  State  cannot  in  its  exercise,  for  any  purpose  whatever, 
incroach  upon  the  powers  of  the  general  government,  or  rights 
panted  or  secured  by  the  supreme  law  of  the  land." 

And  statutes  passed  under  the  police  power  of  a  State  cannot 
ake  away  vested  rights.  Fletcher  v.  Peck^  6  Cranch,  87; 
Terrett  v.  Taylor^  9  Cranch,  43. 

Mr.  James  C,  Carter  and  Mr.  Melville  Egleston^  by  leave  of 
ourt,  filed  an  intervening  brief  on  behalf  of  the  Metropolitan 
telephone  and  Telegraph  Company. 

Mr.  David  J.  Dean  (with  whom  was  Mr.  James  HiUhouse 
►n  the  brief)  for  defendant  in  error. 

Mr.  Justice  Lamar,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

In  the  New  York  courts  it  was  contended  by  the  relator 
1)  that  the  aforesaid  acts  of  the  legislature  of  that  State 
►assed  in  1885  and  1886  were  not  applicable  to  it  because 
massed  subsequently  to  the  date  of  the  alleged  contract  between 
b  and  the  city,  of  April  16,  1883 ;  (2)  that  if  they  were  appli- 
able  to  it,  they  were  violative  of  the  constitution  of  the  State 
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of  New  York,  for  several  reasons  stated  ;  and  (3)  that  if  appli- 
cable, they  also  violated  the  Constitution  of  the  United  States 
in  certain  particulars  specified.  All  of  the  points  made  by  the 
relator  were  decided  adversely  to  it  in  the  state  courts. 

In  this  court,  necessarily,  the  contention  that  the  acts  in 
question  are  violative  of  the  constitution  of  the  State  is  not 
raised,  as  we  would  have  no  jurisdiction  to  consider  such  ques- 
tions. The  contention  here  on  the  part  of  the  relator  as  gath- 
ered from  the  assignment  of  errors  may  be  thus  stated : 

(1)  The  acts  of  1885  and  1886  are  not  applicable  to  the  re- 
lator, for  the  reason  urged  before  the  courts  of  the  State ;  and 

(2)  If  they  be  held  to  apply  to  the  relator  they  are  violative 
of  the  Constitution  of  the  United  States  in  two  particulars: 
(a)  They  deprive  the  relator  of  its  property  without  due  pro- 
cess of  law ;  and  (J)  they  impair  the  obligation  of  the  contract 
made  between  the  relator  and  the  city  on  the  16th  of  April, 
1883,  the  date  of  the  acceptance  by  it  of  the  provisions  of  the 
city  ordinance  of  the  10th  of  that  month.  All  the  other  points 
raised  may  be  arranged  under  one  or  the  other  of  the  above 
heads. 

It  will  be  convenient  to  consider  the  questions  involved  in  this 
case  in  somewhat  the  above  order.  In  no  sense  of  the  term  do 
we  think  it  can  be  safely  averred  that  the  acts  of  1885  and  1886 
are  not  applicable  to  the  relator.  The  language  of  both  of 
these  acts  clearly  precludes  such  a  construction.  It  is  declared 
in  the  third  section  above  quoted  that  "  any  company  operat- 
ing or  intending  to  operate  electrical  conductors "  in  the  city 
shall  be  obliged  to  file  with  the  Board  of  Subway  Commissioners 
a  "  map  or  maps,  made  to  scale,"  showing  the  proposed  plan  of 
construction  of  its  underground  electrical  system;  and  shall 
also  be  obliged  "  to  obtain  the  approval  by  said  board  of  said 
plan  of  construction  so  proposed "  before  any  underground 
conduits  shall  be  constructed.  The  board  is  further  given  the 
power  to  compel  the  construction  of  the  electrical  system  in 
accordance  with  the  plans  approved  by  it,  and  to  modify,  from 
time  to  time,  those  plans,  if  the  public  interest  should  require 
it.  This  language  is  plain  and  unambiguous,  and  is  broad 
enough  to  include  any  and  every  electrical  company,  irrespeo- 
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ate  of  its  incorporation,  operating  or  desiring  to 
p  directly  or  indirectly,  any  lines  of  wire  for  tele- 
honic,  or  illuminating  purposes  within  the  cities 
applicable,  the  city  of  New  York  confessedly  be- 
>ne  affected. 

L  it  be  said  that  the  acts  of  1885  and  1886  have  a 
feet,  at  least  so  far  as  the  relator  is  concerned, 
r  rights  it  obtained  under  the  ordinance  of  1883, 
>ted  as  the  basis  of  the  contract  it  claims  to  have 
were  expressly  subject  to  regulation,  in  their  use, 
;t  legislative  power  in  the  State  acting  for  the 
nterests  affected  by  those  rights  and  for  the  ben- 
iblic  generally,  so  long  as  the  relator's  essential 
3t  impaired  or  invaded,  ^ew  Orleans  Gas  Comr 
nana  Light  Company^  115  U.  S.  650 ;  Stein  v. 
ter  Supply  Company^  141  U.  S.  67. 
determine  whether  the  relator's  essential  rights 
traded,  or  the  contract  which  it  claims  to  have 
mpaired,  or  its  property  taken  away  without  due 
\  it  will  be  necessary  to  ascertain  what  rights  and 
:)ssesses  under  the  alleged  contract  of  April  16, 
ontract,  if  such  it  be,  must  be  gathered  from  the 
le  State,  under  which  the  relator  was  organized, 
lances  of  the  city  (which  it  accepted)  by  which 
f  constructing  an  underground  electrical  system 
.     Recurring  to  the  general  telegraph  act  of  1848 

amendatory  thereof  and  supplemental  thereto, 
provisions  of  which  are  set  out  above,  it  is  ob- 
.  none  of  those  acts  is  there  any  unqualified  right 
m  any  electrical  company  to  construct  its  lines 
n  whatever  manner  it  might  choose.  On  the  con- 
ry  one  of  those  acts  provision  is  made  for  the 
3  rights  of  the  public  in  the  use  of  the  streets  and 
ch  may  be  used  by  the  electric  companies.     Thus 

1848  the  proviso  is  that  the  electric  lines  "shall 

structed  as  to  incommode  the  public  use  of  said 

ways,  or  injuriously  interrupt  the  navigation  of 

Like  restrictions  are  carried  into  the   acts  of 
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1853  and  1881 ;  and  the  additional  proviso  is  inserted  in  the 
act  of  1881  that  before  any  company  shall  be  allowed  to  con- 
struct its  lines  in  any  city,  village  or  town  it  must  "  first  ob- 
tain from  the  common  council  of  cities,  the  trustees  of  villages, 
or  the  commissioners  of  highways  of  towns  permission  to  use 
the  streets  within  such  city,  village  or  town  for  the  purposes 
herein  set  forth."  Here,  then,  in  express  terms,  the  power  is 
reserved  to  regulate  the  use  by  the  electrical  companies  of  all 
the  public  highways  of  the  State ;  and  the  rights  conferred 
upon  such  companies  are  not  absolute  rights  but  the  qualified 
right  to  construct  their  lines  and  operate  them  so  as  not  to 
interfere  with  the  public  easements  or  the  private  rights  of 
prior  grantees. 

Turning  now  to  the  ordinances  of  1878  and  1883,  the  pro- 
visions of  which  were  accepted  by  the  relator  on  the  16th  of 
April,  1883,  which  acceptance,  it  is  claimed,  constituted  a  con- 
tract between  it  and  the  city,  we  find  that  permission  was 
given  to  the  relator  to  lay  its  lines  of  wire  underground,  in 
and  through  the  city,  in  accordance  with  certain  specified  plans 
of  construction.  These  plans  are  elaborately  described  in  those 
ordinances;  the  depth  at  which  the  wires  are  to  be  placed; 
the  distance  the  conduits,  test-boxes  and  connection  vaults 
must  be  placed  from  underground  gas,  sewer,  steam  or  water 
mains;  the  distance  they  are  required  to  be  from  the  curb- 
stone ;  and  the  method  employed  in  the  construction,  are  all 
specified  with  great  particularity.  And  the  supervision  and 
control  of  these  matters  of  excavation  and  construction,  by  the 
ordinance  of  1878,  devolve  upon  the  commissioner  of  public 
works.  Conceding,  then,  for  present  purposes,  without  decid- 
ing that  such  was  the  case,  that  the  relator  had  a  contract  with 
the  city  of  New  York  for  the  laying  of  its  wires,  and  the  con- 
struction of  its  underground  electrical  system,  the  terms  of  the 
contract,  as  found  in  the  statutes  and  the  ordinances,  gave  the 
relator  only  the  right  to  carry  out  the  purposes  of  its  organi- 
zation in  a  manner  which  will  in  nowise  interfere  either  with 
other  underground  systems  and  connections,  such  as  gas,  sewer, 
and  water  systems,  already  established  and  in  operation,  or 
with  the  rights  of  the  public  to  use  the  streets,  avenues  and 
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highways  of  the  city  for  the  purposes  of  general  travel.  The 
rights  of  the  public  and  the  rights  of  prior  occupants  are  to  be 
respected  and  protected. 

In  what  way,  therefore,  did  the  acts  of  1885  and  1886  impair 
this  contract?  Did  they  take  from  the  relator  any  rights 
which  it  theretofore  possessed  ?  Did  they  prohibit  it  from  lay- 
ing its  lines  and  constructing  its  underground  electrical  system 
in  accordance  with  the  terms,  and  subject  to  the  restrictions  and 
conditions,  of  its  said  contract  with  the  city?  We  think  all 
these  questions  must  be  answered  against  the  relator.  The 
only  thing  that  the  acts  of  1885  and  1886  did  in  this  matter 
was  to  create  a  Board  of  Subway  Commissioners  whose  duty  it 
was  to  carry  out  the  provisions  of  the  ordinances  of  the  city 
and  the  prior  acts  of  the  legislature  relating  to  electric  lines. 
The  statutes  of  1885  and  1886  did  not  prohibit  the  relator  from 
carrying  out  the  purposes  of  its  organization  or  from  laying 
its  wires  underground.  They  simply  said  to  it,  "  Submit  your 
plans  and  specifications  of  your  electrical  system  to  the  Board 
of  Subway  Commissioners,  who  will  determine  whether  they 
are  in  accordance  with  the  terms  of  the  ordinances  giving  you 
the  right  to  enter  and  dig  up  the  streets  of  the  city."  This  the 
statutes  had  a  right  to  do.  It  would  be  an  anomaly  in  munic- 
ipal administration,  if  every  corporation  that  desired  to  dig  up 
the  streets  of  a  city  and  make  underground  connections  for 
sewer,  gas,  water,  steam,  electricity  or  other  purposes,  should 
be  allowed  to  proceed  upon  its  own  theory  of  what  were  proper 
plans  for  it  to  adopt,  and  proper  excavations  to  make.  The 
evils  that  would  follow  from  such  a  system  of  practice  would 
be  of  great  gravity  to  the  public  and  would  entail  endless  dis- 
putes and  bickerings  with  prior  parties  having  equal  rights. 
The  utmost  that  can  be  said  against  the  acts  of  1885  and  1886 
is,  that  they  transferred  the  supervision  and  control  of  the 
matters  of  excavation  of  the  streets  and  the  construction  of 
underground  electric  systems  from  the  commissioner  of  public 
works  to  the  Board  of  Subway  Commissioners.  That  is  the 
sum  total  of  the  change  eflFected.  Not  a  right  of  the  electrical 
companies  was  violated,  and  no  contract  was  impaired.  The 
expressly  reserved  power  of  the  State  or  municipality  to  regu- 
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late  the  use  of  the  streets  and  highways  in  such  manner  as  not 
to  injuriously  affect  the  public  interests  was  merely  transferred 
from  one  public  functionary  to  another.  The  power  was  not 
enlarged;  only  the  agency  by  which  the  supervising  power  of 
the  State  was  to  be  exercised  was  changed.  It  requires  no 
argument  or  citation  of  authorities  to  demonstrate  that  such 
proceedings  did  not  impair  the  obligation  of  the  relator's  con- 
tract. If  it  did,  every  act  of  incorporation  would  involve  a 
loss  of  authority  by  the  legislature  to  change  its  public  func- 
tionaries, or  their  respective  powers  and  duties. 

Independently,  however,  of  the  contractual  relations  of  the 
relator,  the  statutes  of  1885  and  1886  are  so  clearly  an  exercise 
of  the  general  police  powers  of  the  State  that  we  do  not  deem 
it  necessary  to  add  anything  on  that  point  to  what  was  said 
by  the  Court  of  Appeals  of  New  York.  107  N.  Y.  593,  603, 
604. 

The  contention  that  the  statutes  referred  to  deprive  the 
relator  of  its  property  without  due  process  of  law  is  equally 
without  foundation.  This  argument  rests  upon  the  assumption 
that  the  legislature  could  not  require  the  electric  companies  to 
pay  the  salaries  of  the  sub  way,  commissioners,  as  provided  in 
section  7  of  the  act  of  1885,  as  amended  in  1886 ;  and  that  this 
requirement  of  the  statute  is  in  violation  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States.  This 
contention  cannot  be  sustained  under  the  principles  of  Char- 
lotte  (tc.  Bail/rood  v.  Oibhes^  142  U.  S.  386.  In  that  case  it 
was  held  that  a  statute  of  South  Carolina,  requiring  the  salaries 
and  expenses  of  the  state  railroad  commission  to  be  borne  by 
the  several  corporations  owning  or  operating  railroads  within 
the  State,  was  not  in  conflict  with  the  Fourteenth  Amendment, 
which  provides  that  no  State  shall  "  deprive  any  person  of  life, 
liberty  or  property,  without  due  process  of  law ;  nor  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws." 

There  are  no  other  features  of  the  case  that  call  for  special 

consideration. 

Judgment  affirmed. 
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^LLEY  KAILKOAD  COMPANY  v,  PENN- 
SYLVANIA. 

SUPREME    COURT   OF   THE  STATE    OF   PENNSYLVANIA. 

:o.  276.    Argued  April  5, 1892.  —  Decided  May  2, 1892. 

ist  a  railroad  corporation,  Incorporated  under  its  laws,  on 
ansportation  done  by  it  from  one  point  within  the  State  to 
within  it,  but  passing  during  the  transportation  without 
[;hrough  part  of  another  State,  Is  not  a  tax  upon  Interstate 
I  does  not  infringe  the  provisions  of  the  Constitution  of  the 


tated  the  case  as  follows : 

>87,  the  auditor  general  of  Pennsylvania  settled 
ith  the  Lehigh  Valley  Railroad  Company,  in 
ith  the  act  of  June  7,  1879,  of  that  Common- 
is  taxes  on  gross  receipts  for  the  six  months 
Lber  31,  1886,  as  follows  : 

bs $4,798,933  54 

axable  in  Pennsylvania,  |f^  . .     3,835,926  60 
Df  eight-tenths  of  one  per  cent. .  30,642  88 

monwealth $30,642  88" 

lent  was  approved  by  the  state  treasurer  June 

Lehigh  Company  thereupon  prayed  an  appeal 

)f  Common  Pleas  of  Dauphin  County,  Pennsyl- 

L  declaration  and  copy  of  account  were  filed  and 

under  stipulation  by  the  court  without  a  jury. 

it  appeared  from  the  affidavit  of  the  treasurer 

L  Company,  given  November  10,  1887,  that  he 

the  auditor  general  for  the  six  months  ending 

1886,  the  report  of  gross  receipts  upon  which 

r  taxes  had  been  settled,  and  further  that  "  the 

ailroad  operated  by  the  Lehigh  Valley  Railroad 

jnds  from  Perth  Amboy,  in  the  State  of  New 
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Jersey,  to  "Wilkesbarre,  in  the  State  of  Pennsylvania,  with 
numerous  branches  in  Pennsylvania  and  New  Jersey.  The 
company  has  also  running  arrangements  with  other  companies 
whereby  it  runs  its  own  trains,  both  passenger  and  freight,  on 
a  through  line  from  Jersey  City,  New  Jersey,  to  Buffalo,  New 
Tcwrk.  A  very  large  portion  of  its  business  consists  of  the 
transportation  of  freight,  passengers,  etc.,  from  points  in  Penn- 
sylvania to  points  in  other  States  or  from  points  in  other 
Stat^  to  points  in  Pennsylvania,  or  from  points  in  other 
States  to  points  in  other  States,  passing  through  the  State  of 
Pennsylvania,  about  ono-half  of  its  entire  receipts  being  de- 
rived from  the  transportation  of  anthracite  coal  from  Penn- 
sylvania into  other  States." 

The  affidavit  gave  a  detailed  statement  showing  the  several 
classes  of  transportation  from  which  the  receipts  returned 
were  derived,  being  from  transportation  of  coal ;  freight  other 
than  coal ;  passengers,  express,  and  mail ;  distributed  as  in  a 
sonunary,  with  which  the  statement  concluded,  and  which 
was  as  follows : 

"1.  Total  receipts  from  transportation  from 
points  in  Pennsylvania  to  other  points 
in  Pennsylvania  without  passing  out  of 
the  State. $1,353,441  50 

2.  Total  receipts  from  transportation  by  con- 

tinuous carriage  from  points  in  Pennsyl- 
vania to  other  points  in  Pennsylvania, 
but  over  lines  partly  in  Pennsylvania — 
that  is  to  say,  passing  out  of  Pennsyl- 
vania into  other  States  and  back  again 
into  Pennsylvania  in  course  of  transpor- 
tation 207,660  43 

3.  Total  receipts  from  transportation  by  con- 

tinuous carriage  from  points  in  a  foreign 
State  to  other  points  in  the  same  State 
passing  through  the  State  of  Pennsyl- 
vania    50,494  25 

4.  Total  receipts  from  transportation  by  con- 

VOL.  CXI.V— 13 
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Ls  carriage  from  points  in  other 

I  to  points  in  Pennsylvania 292,422  00 

ceipts  from  transportation  by  con- 
is  carriage  from  points  in  Penn- 

lia  to  points  in  other  States 2,569,514  58 

ceipts  from  transportation  by  con- 
is  carriage  from  points  in  a  foreign 

passing  through   Pennsylvania, 

iding  in  a  third  State 267,868  59 

jceipts  from  transportation  from 

in  foreign  States  to  other  points 
sign  States  not  touching  Pennsyl- 
57,532  19 

'otal  receipts $4,798,933  53" 

•  affidavit,  under  date  January  20,  1888,  the  same 
1 :  "  Wherever  in  the  said  statement  of  November 

I  used  the  term  '  continuous  transportation '  or 

carriage,'  the  freight  or  passengers  from  the 
►n  of  which  the  receipts  were  derived  were  car- 
i  the  points  mentioned  for  a  single  sum  or  charge 
single  way-bill  or  ticket,  and  were,  when  taken 
rs  of  this  company,  destined  to  be  carried  and 
Y  carried  from  point  to  point  as  in  said  statement 
The  Lehigh  Valley  Railroad  Company  has  no 
its  own  reaching  the  city  of  Philadelphia,  but 
)al  and  other  merchandise,  and  sometimes  passen- 
tfauch  Chunk  and  other  points  in  Pennsylvania 

line  to  Phillipsburg,  in  the  State  of  New  Jersey, 
point  it  is  carried  upon  the  Belvidere  and  Bela- 
id to  Trenton,  and  thence  by  the  Pennsylvania 
les  to  the  city  of  Philadelphia.  So  far  as  the 
ey  Railroad  line  is  concerned  the  transportation 
ch  Chunk,  or  the  other  points  in  Pennsylvania,  to 
,  in  New  Jersey ;  but  by  arrangements  between 
y  and  the  corporations  owning  the  other  roads 
tation  is  continuous  from  Mauch  Chunk  and  the 

in  Pennsylvania  to  Philadelphia.    The  receipts 
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mentioned  in  my  statement  of  November  tenth  in  the  second 
paragraph  in  each  instance  under  the  respective  heads  of 
*coal,'  'freight  other  than  coal,'  and  ^passenger,  express  and 
mail,'  and  also  in  the  second  item  in  the  summary,  were 
derived  in  the  manner  above  explained.  Some  of  the  trains, 
and  in  many  instances  the  same  cars,  which  carried  the 
freight  and  passengers  indicated  between  the  points  in  Penn- 
sylvania and  the  city  of  Philadelphia  carried  also  freight  and 
passengers  destined  and  carried  from  points  in  Pennsylvania 
to  points  in  New  Jersey  and  New  York,  and  vice  versa.  The 
various  items  of  receipts  shown  in  my  statement  of  November 
tenth  and  classified  in  the  third  paragraph  of  the  sunmiary  as 
*  receipts  from  transportation  by  continuous  carriage  from 
points  in  a  foreign  State  to  other  points  in  the  same  State, 
passing  through  the  State  of  Pennsylvania,'  were  derived 
from  transportation  of  freight  and  passengers  billed  or  tick- 
eted from  the  city  of  New  York  to  other  points  in  the  State 
of  New  York,  and  vice  versa.  The  same  trains  and  the  same 
cars  which  carried  the  said  freight  and  passengers  carried 
also  freight  and  passengers  destined  and  carried  from  points 
in  Pennsylvania  to  points  in  other  States  and  from  points  in 
other  States  to  points  in  Pennsylvania." 

It  was  admitted  that  the  Lehigh  Company  was  originally 
incorpcfrated  by  the  State  of  Pennsylvania,  and  that  it  owned 
and  operated  as  part  of  its  main  line  about  sixty-six  miles  of 
railroad  in  New  Jersey. 

The  fraction  of  the  entire  gross  receipts  given  in  the  settle-7 
ment  represented  the  Lehigh  Company's  mileage  within  the] 
State.  ^ 

The  Court  of  Common  Pleas  found  the  facts,  and  held,  for 
the  reasons  given  in  Commomoealth  v.  Delaware  ds  Hudson 
Canal  Co,^  21  Weekly  Notes  of  Cases  (Penn.)  406,  and  Common- 
wealth V.  New  Yorh^  Lake  Erie  <&  Western  Railroad  Company, 
lb,  410,  that  the  Commonwealth  could  only  recover  taxes  upon 
the  two  items  of  $1,353,441.50  and  $207,660.42,  (classes  one 
and  two,)  being  the  amount  received  for  transportation  between 
paints  both  of  which  were  in  the  State ;  and  directed  judg- 
ment accordingly,  which,  exceptions  thereto  having  been  over- 


Digitized  by 


Google 


DOBER  TERM,  1891. 

Dent  for  Plaintiff  in  Error. 

entered.     The  case  was  carried  by  writ 
Qe  Court  of  Pennsylvania  and  the  judg- 
he  opinion  of  the  court  below.     A  writ 
out  from  this  court. 

3ding  its  liability  to  taxation  in  respect 
led  in  class  one,  questions  by  its  assign- 
ilidity  of  the  tax  as  to  the  receipts  in 


I  for  plaintiff  in  error. 

n  of  the  Pennsylvania  revenue  statute 
ch  has  since  been  repealed,  was  twice 
in  each  instance,  condemned  as  uncon- 
it  imposed  a  tax  upon  receipts  derived 
erce.  Philadelphia  cfe  Southern  Steam- 
X7iia,  122  U.  S.  326;  Western  Onion 
isylvanta,  128  U.  S.  39. 
cedes  the  invalidity  of  the  tax  in  ques- 
pplied  to  receipts  from  interstate  com- 
bat the  receipts  of  the  Lehigh  Valley 
>r  transportation  from  Mauch  Chunk, 
ipsburg,  New  Jersey,  of  freight  and  pas- 
lipsburg,  were  taken  upon  the  system  of 
'oad  Company  and  by  it  transported  more 
fh  the  State  of  New  Jersey  to  Trenton, 
gain  into  Pennsylvania  for  ultimate  de- 
to  which  point  the  transportation  from 
y  agreement  between  the  companies, 
Brstate  commerce.  The  company  con- 
at  is  the  only  question  in  dispute, 
ition  intra-Sta>te  or  was  it  in^r-State? 
tends,  it  was  interstate  transportation,  it 
ce;  for  this  court  has  often  decided  that 
erely  an  aid  to,  or  an  instrument  of,  com- 
mmerce.  The  Passenger  CaseSy  7  How. 
t  Tax,  15  Wall.  232,  275  ;  State  Tax  on 
)is,  15  Wall.  284,  299  ;  Fargo  v.  Michi- 
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gan,  121  U.  S.  230,  247 ;  Wabash  Railway  Co.  v.  lUinoie,  118 
U.  S.  567. 

In  short,  in  a  very  long  line  of  cases,  which  are  too  familiar 
to  require  citation,  this  court  has  always  and  invariably  pro- 
ceeded upon  the  theory  that  transportation  is  commerce ;  and, 
wherever  the  transportation  involved  has  been  of  an  inter- 
state or  international  character,  its. regulation  by  the  States 
has  been  invariably  prohibited ;  and  the  only  transportation 
which  the  States  have  been  permitted  to  control  or  regulate 
is  that  which  is  completely  internal,  atid  do^  not  in  any  way 
affect  or  concern  any  other  State. 

In  the  article  on  interstate  commerce,  in  11  Am.  &  Eng. 
Encyclopedia  of  Law,  539,  the  following  is  given  as  the 
definition  of  that  term,  viz. :  "  Interstate  conmierce,  or  com- 
merce ^  among  the  several  States '  of  the  American  Union,  is 
commerce  which  concerns  more  States  than  one ; "  and  nu- 
merous decisions  of  this  court  are  there  cited  sustaining  that 
definition.  And  this  declaration  is  in  entire  harmony  with 
the  rulings  of  this  court.  Gibbons  v.  Ogden^  9  Wheat.  1, 
189, 193,  194;  Stais  Tonnage  Tax  Cases,  12  Wall.  204,  214; 
Hall  V.  DeCuir,  95  U.  S.  485,  491 ;  Fargo  v.  Michigan,  121 
U.  S.  230. 

It  is  clear  that  under  these  decisions,  the  State  of  New 
Jersey  could  not  interfere  with  this  transportation  in  any 
way,  because  it  is  interstate  commerce  as  to  that  State.  But 
if  so  as  to  New  Jersey,  why  is  it  not  so  also  as  to  Pennsyl- 
vania? 

In  Coe  V.  Errol,  116  U.  S.  517,  a  quantity  of  logs  had  been 
cut  in  the  State  of  Maine  and  put  into  the  Androscoggin 
River  for  the  purpose  of  floating  them  down  to  Lewiston,  in 
the  same  State.  The  Androscoggin  River  starts  in  Maine, 
but,  after  running  a  distance  through  that  State,  crosses  the 
line  and  runs  a  distance  through  the  State  of  New  Hamp- 
shire, and  then  back  again  into  the  State  of  Maine.  It  was 
customary  to  leave  the  logs  at  the  town  of  Errol,  in  New 
Hampshire,  for  one  year.  Other  logs  were  cut  in  New 
Hampshire  and  drawn  down  to  Errol  to  be  floated  also  to 
the  State  of  Maine.    The  taxing  authorities  taxed  all  these 
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)1.  But  this  court  said  that  goods  on  their  way 
State  from  a  place  outside  thereof  to  another 
ie  thereof,  are  in  course  of  interstate  or  foreign 
ion,  and  are  subjects  of  interstate  or  foreign  com- 
not  taxable  by  the  State  through  which  they  are 
en  though  detained  within  that  State  by  low 
bher  temporary  cause.  Such  goods  are  already 
5e  of  commercial  transportation,  and  are  under  the 
of  the  Constitution.  Thus  we  see  that  trans- 
•om  one  State  to  another  point  in  the  same  State, 
3ugh  another  State  in  the  course  of  the  transpor- 
been  already  held  by  this  court  to  be  interstate 
ion. 

V.  Steamship  Company,  102  U.  S.  541,  the  steam- 
ira  was  employed  in  navigation  between  San 
ind  San  Diego,  both  in  the  State  of  California, 
Iso  at  intermediate  ports  on  the  coast  in  said 
)  neither  took  on  nor  put  off  goods  outside  of  the 
ialifornia,  but  in  making  her  voyage  passed  out 
acific  Ocean,  out  of  the  State  of  California  and  in 
stated  by  Mr.  Chief  Justice  Waite,  who  delivered 
(p.  543) :  "  The  single  question  presented  by  the 
of  errors  is  whether  Congress  has  power  to  regu- 
Dility  of  the  owners  of  vessels  navigating  the  high 
ngaged  only  in  the  transportation  of  goods  and 
between  ports  and  places  in  the  same  State.  It  is 
lat  while  the  Ventura  carried  goods  from  place  to 
lifornia,  her  voyages  were  always  ocean  voyages." 
jstion  was  decided  in  the  affirmative,  and  it  was 
the  Ventura  on  her  voyage  "entered  on  a  navi- 
jh  Avas  necessarily  connected  with  other  nations," 
dthough  she  was  not  trading  with  them,  "  she 
siting  with  them,  and  consequently  with  them 
ed  in  commerce.  ...  In  every  just  sense, 
he  was,  while  on  the  ocean,  engaged  in  commerce 
pi  nations,  and  as  such  she  and  the  business  in 
kvas  engaged  were  subject  to  the  regulating  power 
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Nor  does  it  make  any  difference  that,  as  suggested  by  the 
learned  trial  judge,  the  distance  of  transportation  in  another 
State  9iay  be  very  short.  In  the  cases  at  bar  the  distance 
was  not  short.  The  transportation  through  New  Jersey  was 
for  more  than  fifty  miles ;  but  had  it  been  for  a  much  less 
distance,  the  principle  would  have  been  the  same.  In  Penn- 
sylvania  v.  Gloiicester  Ferry  Company^  114  U.  S.  196,  this 
court  unanimously  condemned  the  Pennsylvania  taxing  stat- 
ute upon  the  ground  that,  as  stated  in  the  syllabus:  "The 
transportation  of  passengers  and  freight  for  hire  by  a  steam 
ferry  across  the  Delaware  Eiver  from  New  Jersey  to  Phila- 
delphia by  a  corporation  of  New  Jersey  is  interstate  com- 
merce, which  is  not  subject  to  exactions  by  the  State  of 
Pennsylvania."  The  transportation  was  simply  across  the 
comparatively  narrow  river  between  Philadelphia  and  Cam- 
den, which  cities  are  within  sight  of  each  other. 

Mr.  Jame%  A.  Stranahcm^  Deputy  Attorney  General  of  the 
State  of  Pennsylvania,  for  defendant  in  error. 

Mb.  Chief  Justice  Fuller,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

The  Lehigh  Valley  Railroad  Company  is  a  Pennsylvania 
corporation,  which  owns  and  operates  an  extensive  system  of 
railroads  in  that  State,  but  has  no  line  of  its  own  to  Philadel- 
phia. For  the  traffic  from  Mauch  Chunk  to  Philadelphia,  it 
makes  use  of  two  routes,  one  by  the  way  of  the  Philadelphia 
and  Reading  road,  being  wholly  within  the  State,  and  the 
other  by  its  own  line  connecting  with  the  lines  of  the  Penn- 
sylvania Railroad  at  Phillipsburg,  New  Jersey,  and  thence  via 
Trenton,  in  that  State,  to  Philadelphia.  Detailed  reports  of 
its  receipts  show  that  the  passenger  traffic  of  the  Lehigh  Com- 
pany to  Philadelphia  from  Mauch  Chunk  is  almost  wholly 
taken  over  the  Philadelphia  and  Reading,  while  its  coal  and 
general  freight  traffic  reaches  Philadelphia  by  the  other  road. 
Phillipsburg,  New  Jersey,  lies  across  the  Delaware  River, 
opposite  Easton,  Pennsylvania.     By  the  running  arrangements 
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between  the  Lehigh  and  Pennsylvania  Con^ipanies,  the  trans- 
portation of  through  freight  and  passengers  is  continuous  from 
Mauch  Chunk  to  Philadelphia. 

The  receipts  named  in  class  two  are  confined  to  that  part  of 
the  transportation  from  Mauch  Chunk  to  Phillipsburg,  and  the 
taxation  to  the  mileage  wholly  within  the  State  of  Pennsyl- 
vania ;  and  the  question  is  whether  this  taxation  in  respect  of 
such  receipts  from  freight  and  passengers  carried  by  continu- 
ous transportation  to  Philadelphia  from  Mauch  Chunk  by  way 
of  Trenton,  New  Jersey,  amounts  to  a  regulation  of  interstate 
commerce. 

The  conflict  between  the  commercial  regulations  of  the  sev- 
eral States  was  destructive  to  their  harmony  and  fatal  to  their 
commercial  interests  abroad,  and  this  was  the  mischief  intended 
to  be  obviated  by  the  grant  to  the  Congress  of  the  power  to 
regulate  commerce  with  foreign  nations  and  among  the  States. 
But,  as  was  said  by  Chief  Justice  Marshall,  the  words  of  the 
grant  do  not  embrace  that  commerce  which  is  completely 
internal,  which  is  carried  on  between  man  and  man  in  a  State, 
or  between  different  parts  of  the  same  State,  and  which  does 
not  extend  to  nor  affect  other  States.  "  Commerce,"  observed 
the  Chief  Justice,  "  undoubtedly,  is  traflttc,  but  it  is  something 
more;  it  is  intercourse.  It  describes  the  commercial  inter- 
course between  nations,  and  parts  of  nations,  in  all  its  branches, 
and  is  regulated  by  prescribing  rules  for  carrying  on  that  inter- 
course." Oihhoiis  V.  Ogderij  9  Wheat.  1, 189.  This  is  no  more 
than  an  expansion  of  its  simplest  signification,  that  of  an 
exchange  of  goods,  the  bringing  of  them  from  the  seller  to 
the  buyer,  however  vast  the  range  now  comprehended  by  the 
term  in  the  progress  of  society. 

Taxation  is  undoubtedly  one  of  the  forms  of  regulation,  but 
the  power  of  each  State  to  tax  its  own  internal  commerce,  and 
the  franchises,  property  or  business  of  its  own  corporations 
engaged  in  such  commerce,  has  always  been  recognized,  and 
the  particular  mode  of  taxation  in  this  instance  is  conceded  to 
be  in  itself  not  open  to  objection.  And  while  interstate  com- 
merce cannot  be  regulated  by  a  State  by  the  laying  of  taxes 
thereon,  in  any  form,  yet  whenever  the  subjects  of  taxation 
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can  be  separated  so  that  that  which  arises  from  interstate 
commerce  can  be  distlDguished  from  that  which  arises  from 
commerce  wholly  within  the  State,  the  distinction  will  be  acted 
upon  by  the  courts,  and  the  State  permitted  to  collect  that 
arising  upon  commerce  solely  within  its  own  territory.  Rat- 
terman  v.  West.  Union  Td.  Co.,  127  U.  S.  411,  424. 

The  tax  under  consideration  here  was  determined  in  respect 
of  receipts  for  the  proportion  of  the  transportation  within  the 
State,  but  the  contention  is  that  this  could  not  be  done  because 
the  transportation  was  an  entire  thing,  and  in  its  course  passed 
through  another  State  than  that  of  the  origin  and  destination 
of  the  particular  freight  and  passengers.  There  was  no  break- 
ing of  bulk  or  transfer  of  passengers  in  New  Jersey.  The"" 
point  of  departure  and  the  point  of  arrival  were  alike  in  Penn- 
sylvania. The  intercourse  was  between  those  points  and  not 
between  any  other  points.  Is  such  intercourse,  consisting  of 
continuous  transportation  between  two  points  in  the  same 
State,  made  interstate  because  in  its  accomplishment  some 
portion  of  another  State  may  be  traversed  ?  Is  the  transmis- 
sion of  freight  or  messages  between  two  places  in  the  same 
State  made  interstate  business  by  the  deviation  of  the  railroad 
or  telegraph  line  on  to  the  soil  of  another  State  ?  *^ 

If  it  has  happened  that  through  engineering  difficulties,  as 
the  interposition  of  a  mountain  or  a  river,  the  line  is  deflected 
so  as  to  cross  the  boundary  and  run  for  the  time  being  in 
another  State  than  that  of  its  principal  location,  does  such 
detour  in  itself  impress  an  external  character  on  internal 
intercourse?  For  example,  the  Nashville,  Chattanooga  and 
St.  Louis  Railway  Company  is  a  corporation  created  under 
the  laws  of  Tennessee,  and  through  freight  and  passengers 
transported  from  Nashville  to  Chattanooga  pass  over  a  few 
miles  in  Alabama  and  perhaps  two  miles  in  Georgia,  but  we 
had  not  supposed  that  that  circumstance  would  render  the 
taxation  of  that  company,  in  respect  of  such  business,  by  the 
State  of  Tennessee  invalid. 

So  as  to  the  traffic  of  the  Erie  Railway  between  the  cities 
of  New  York  and  Buffalo,  we  do  not  understand  that  that 
company  escapes  taxation  in  respect  of  that  part  of  its  busi- 
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s  because  some  miles  of  its  road  are  in  Pennsylvania,  while 
New  York  Central  is  taxed  as  to  its  business  between 
same  places,  because  its  rails  are  wholly  within  the  State 
New  York. 

t  should  be  remembered  that  the  question  does  not  arise 
to  the  power  of  any  other  State  than  the  State  of  the 
tnini,  nor  as  to  taxation  upon  the  property  of  the  com- 
ly  situated  elsewhere  than  in  Pennsylvania,  nor  as  to  the 
Illation  by  Pennsylvania  of  the  operations  of  this  or  any 
er  company  elsewhere,  but  it  is  simply  whether,  in  the 
riage  of  freight  and  passengers  between  two  points  in  one 
^te,  the  mere  passage  over  the  soil  of  another  State  renders 
;t  business  foreign,  which  is  domestic.  We  do  not  think 
h  a  view  can  be  reasonably  entertained,  and  are  of  opinion 
;t  this  taxation  is  not  open  to  constitutional  objection  by 
son  of  the  particular  way  in  which  Philadelphia  was  reached 
m  Mauch  Chunk. 

S'or  is  the  contrary  conclusion  supported  by  Coe  v.  Errol^ 
)  U.  S.  517,  and  Lord  v.  Steamship  Company^  102  U.  S. 
L,  much  relied  on  by  plaintiff  in  error, 
[n  Coe  V.  Errol^  logs  cut  in  Maine  and  detained  at  Errol, 
w  Hampshire,  on  their  way  down  the  Androscoggin  River 
Lewiston,  Maine,  were  held  by  the  Supreme  Court  of  New 
jnpshire  not  taxable  at  Errol,  while  logs  cut  in  New  Hamp- 
re  and  hauled  down  to  that  town  for  similar  transportation 
re  held  taxable,  and  this  court  sustained  the  judgment  of 
J  state  court  in  reference  to  the  New  Hampshire  logs,  upon 
\  ground  that  they  were  still  part  of  the  general  mass  of 
>perty  of  the  State,  and  had  not  commenced  "  their  final 
vement  for  transportation  from  the  State  of  their  origin  to 
it  of  their  destination."  The  Maine  logs  had  never  been 
•t  of  the  property  of  New  Hampshire,  and  had  no  ^tvs 
sre.  They  Avere  therefore  not  taxable,  though  whether 
y  were  or  not  was  not  drawn  into  decision.  These  logs 
re  also  in  course  of  transportation  from  the  place  of  cutting 
another  place  likewise  in  Maine,  and  as  that  transportation 
[uired  them  to  arrive  and  remain  for  a  time  in  New  Hamp- 
re,  the  predicament  in  that  regard  was  referred  to  in  the 
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opinion  by  way  of  argument,  as  being  such  that  New  Hamp- 
shire could  not  impose  a  burden  on  that  transportation.  But 
tie  right  of  Maine  to  tax  them  was  not  disputed. 

The  single  question  in  Lord  v.  Steamship  Company  was, 
as  stated  by  Mr.  Chief  Justice  Waite,  delivering  the  opinion 
of  the  court,  whether  Congress  had  power  to  regulate  the 
liability  of  the  owners  of  vessels  navigating  the  high  seas, 
but  engaged  only  in  the  transportation  of  goods  and  passen- 
gers between  ports  and  places  in  the  same  State,  it  being  con- 
ceded that  the  voyages  of  the  steamship  in  respect  of  whose 
loss  the  question  arose  were  always  ocean  voyages.  The 
argument  was  that  "  while  on  the  ocean  her  national  charac- 
ter only  was  recognized,  and  she  was  subject  to  such  laws  as 
the  commercial  nations  of  the  world  had,  by  usage  or  other- 
wise, agreed  on  for  the  government  of  the  vehicles  of  com- 
merce occupying  this  common  property  of  all  mankind.  She 
was  navigating  among  the  vessels  of  other  nations  and  was 
treated  by  them  as  belonging  to  the  country  whose  flag  she 
carried.  True,  she  was  not  trading  with  them,  but  she  was 
navigating  with  them,  and  consequently  with  them  was  en- 
gaged in  commerce.  If  in  her  navigation  she  inflicted  a 
wrong  on  another  country,  the  United  States,  and  not  the 
State  of  California,  must  answer  for  what  was  done.  In 
every  just  sense,  therefore,  she  was,  while  on  the  ocean,  en- 
gaged in  commerce  with  foreign  nations,  and  as  such,  she  and 
the  business  in  which  she  was  engaged  was  subject  to  the 
regulating  power  of  Congress." 

But  it  was  unnecessary  to  invoke  the  power  to  regulate 
commerce  in  order  to  find  authority  for  the  law  in  question. 
As  stated  by  Mr.  Justice  Bradley  in  In  re  Oarnett^  141  U.  S. 
1, 12 :  "  The  act  of  Congress  which  limits  the  liability  of  ship 
owners  was  passed  in  amendment  of  the  maritime  law  of  the 
country,  and  the  power  to  maJce  such  amendments  is  coexten- 
sive with  that  law.  It  is  not  confined  to  the  boundaries  or 
class  of  subjects  which  limit  and  characterize  the  power  to 
i^egulate  commerce ;  but,  in  maritime  matters,  it  extends  to 
^  matters  and  places  to  which  the  maritime  law  extends." 
^  that  case  the  limited  liability  act  was  applied  to  a  steamer 
^^gaged  in  conmierce  on  the  Savannah  River. 
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In  Ex  parte  Boyer^  109  U.  S.  629,  it  was  decided  that  the 
imiraJty  jurisdiction  extended  to  a  steam  canal-boat,  in  case 
:  collision  between  her  and  another  canal-boat,  whilst  the 
vo  boats  were  navigating  the  Illinois  and  Lake  Michigan 
anal,  although  the  libellant's  boat  was  bound  from  one  place 
L  Illinois  to  another  place  in  the  same  State. 
The  principle  is  well  settled,  and  the  cases  are  largely 
jf erred  to  in  In  re  GarnetL 

In  Pacific  Coast  Steamship  Co.  v.  Board  of  Railroad  Com- 
dssioners,  9  Sawyer,  253,  the  Circuit  Court  for  the  District 
I  California  held,  Mr.  Justice  Field  delivering  the  opinion, 
lat  the  California  State  Board  of  Railroad  Commissioners 
Bwl  no  power  to  regulate  or  interfere  with  the  transportation 
I  persons  or  merchandise  by  a  steamship  company  between 
3rts  within  the  State,  if  they  were  in  transit  to  or  from  other 
bates,  or  if  the  transportation  consisted  of  voyages  upon  the 
5ean,  bringing  the  steamships  under  the  exclusive  control  of 
ongress. 

But  that  case  involved  the  direct  regulation  by  a  State  of 
ansportation  which  had  passed  beyond  the  jurisdiction  of 
le  State,  and  did  not  decide  the  question  of  the  power  of  a 
bate  to  tax  its  own  corporations  in  respect  of  transactions 
ithin  it  in  the  course  of  a  continuous  carriage  from  one  point 
>  another  in  the  State,  in  accomplishing  which  a  part  of 
lother  State  was  incidentally  traversed. 
This  Pennsylvania  Company  was  not  taxed  in  respect  of  its 
sceipts  from  transportation  from  points  in  foreign  States  to 
her  points  in  foreign  States  not  touching  Pennsylvania ;  nor 
om  transportation  by  continuous  carriage  from  points  in  a 
►reign  State  passing  through  Pennsylvania  and  ending  into 
third  State ;  nor  from  transportation  by  continuous  carriage 
om  points  in  Pennsylvania  to  points  in  other  States;  nor 
om  transportation  by  continuous  carriage  from  points  in 
her  States  to  points  in  Pennsylvania ;  nor  from  transportar 
^n  by  continuous  carriage  from  points  in  another  State  to 
her  points  in  the  same  State  passing  through  Pennsylvania ; 
it  only  in  respect  of  receipts  from  transportation  from  points 
Pennsylvania  to  other  points  in  Pennsylvania  without  pass^ 
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ing  out  of  the  State,  and  from  transportation  by  continuous 
carriage  from  points  in  Pennsylvania  to  other  points  therein, 
but  passing  out  of  Pennsylvania  into  another  State  and  back 
again  in  the  course  of  transportation. 

We  do  not  deem  it  necessary  to  continue  the  discussion. 
We  concur  with  the  state  court  in  sustaining  the  validity  of 
the  tax  herein  involved,  and  the  judgment  is 

Affirmed. 


Lehigh  Valley  Railroad  Company  v.  Pennsylvania.  Le- 
high Valley  Railroad  Company  v.  Pennsylvania.  Lehigh 
Valley  Railroad  Company  v,  Pennsylvania.  Error  to  the 
Supreme  Court  of  Pennsylvania.  Nos.  276, 428, 429.  Argued  and 
decided  with  No.  275.  Mr.  Chief  Justice  Fuller  :  These  cases 
inyolve  the  same  question  as  that  just  passed  upon  in  Lehigh  Val- 
ky  Railroad  Co.  v.  Commonwealth,  supra,  192,  and  for  the  reasons 
there  given  the  judgments  are  severally 

Affirmed. 

Mr,  M,  E,  Ohnstead  for  plaintiff  in  error. 

Mr.  James  A.  Stranahan  for  defendant  in  error. 


CULVER  V.  WILKINSON. 

IRROB  TO   THE  dROUIT    COURT    OF    THE    UNITED    STATES    FOR    THE 
SOUTHERN   DISTRICT   OF  NEW   YORK. 

No.  228.    Argued  April  19,  20, 1892.  —  Decided  May  2, 1892. 

In  a  written  instrument  a  corporation  declared  that  it  held  for  the  benefit 
of  C.  certain  choses  in  action,  stock  and  bonds,  which  it  descril>ed,  and 
said :  "  The  proceeds  arising  from  the  sale  of  said  securities  and  recov- 
er from  said  choses  in  action  are  to  be  applied  to  pay  off  said  notes 
«nd  interest,"  and  the  remainder  was  to  be  paid  to  C.  or  his  legal  repre- 
sentatives, *'  subject  to  the  repayment  of  moneys  expended  "  by  the  cor- 
poration "  in  prosecuting  claims  or  selling  the  securities."    The  notes 
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d  it  was  stated  that  C.  was  indebted  to  the  corporation 
ield,  that  the  declaration  did  not  contain  or  imply  any 
the  corporation  was  bound  to  prosecute  claims  or  sell 

poration,  appointed  by  a  court  of  New  Jersey,  having 
Tersey  a  judgment  against  C.  on  notes  given  In  renewal 
in  the  declaration,  sued  C.  on  the  judgment  In  the  Clr- 
Jnited  States  for  the  Southern  District  of  New  York, 
give  testimony  of  oral  agreements,  whereby  the  cor- 
I  prosecute  some  of  the  claims,  to  pay  the  expenses  of 
and  to  do  various  things  in  regard  to  the  bonds,  and 
io  so  had  caused  damages  to  C,  which  he  claimed  to 
arge  of  the  judgment  and  then  recover  the  balance ; 
ence  was  Inadmissible  and  that  It  was  proper  to  direct 
Lalntlff. 

ed  in  the  opinion. 

Clarke  for  plaintiff  in  error. 

Parker  and  Mr.  Wayne  Parker  for  defend- 

ATOHFORD  delivered  the  opinion  of  the  court. 

'3,  Delos  E.  Culver  borrowed  $30,000  from 
ist  Company  of  New  Jersey,  a  New  Jersey 
gave  to  it  two  promissory  notes  therefor. 
3S  was  dated  Newark,  August  2,  1873,  for 
3rest,  payable  to  the  company  at  its  office  in 
nths  after  date,  and  stated  that  Culver  had 
mpany  as.security,  with  authority  to  sell  the 
y  the  proceeds  on  the  note,  24  first-mortgage 
bonds  of  the  New  York  and  Oswego  Mid- 
)mpany,  for  $1000  each.  The  second  note 
rk,  August  12,  1873,  payable  four  months 
jompany,  at  its  office  in  Newark,  for  $15,000, 
I  recited  a  similar  pledge  of  $25,000  of  like 
tes  were  not  paid  when  due. 
September,  1873,  a  proceeding  in  involuntary 
)rought  against  Culver  by  a  creditor,  in  the 
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District  Court  of  the  United  States  for  the  District  of  New 
Jersey.  Washington  B.  Williams  was  appointed  his  assignee 
in  baokraptcy ;  and  Culver  was  discharged  by  that  court  on 
the  1st  of  December,  1874,  from  all  provable  debts  against 
him  which  existed  on  the  23d  of  September,  1873.  By  that 
discharge  in  bankruptcy  Culver's  liability  on  the  two  notes  for 
$15,000  each  was  discharged. 

Among  the  assets  of  Culver  which  came  into  the  hands  of 
his  assignee  in  bankruptcy  were  three  choses  in  action,  de- 
scribed as  follows :  "  Delos  E.  Culver's  claim  on  the  N.  T. 
and  0.  Midland  Kailroad  Co.,  for  work  performed  and  mate- 
rials furnished  and  damages,  payable  in  stock  to  amount  of 
$400,000,  as  set  forth  in  his  schedule.  Delos  E.  Culver's  claim 
on  the  N.  Y.  and  O.  Midland  Eailroad  Co.,  and  George  Op- 
dyke,  for  breach  of  contract  in  not  delivering  the  first-mort- 
gage bonds  of  said  railroad  company  to  amount  of  $600,000, 
as  set  forth  in  his  schedule.  Delos  E.  Culver's  claim  against 
Allen,  Stephens  ife  Co.,  bankers  in  New  York,  under  separate 
names  of  Benjamin  F.  Allen,  Wm.  A.  Stephens,  and  Herman 
Blennerhassett,  for  balance  of  account,  stated  to  be  about 
$22,000." 

The  New  York  and  Oswego  Midland  Railroad  Company,  in 
the  fall  of  1873,  defaulted  in  paying  the  interest  on  its  first- 
mortgage  bonds.  A  bill  to  foreclose  that  mortgage  was  filed, 
Abram  S.  Hewitt  was  appointed  receiver  in  November,  1873, 
and  the  railroad  remained  in  his  hands  as  receiver  until  1880. 
Culver  had  been  connected  with  that  railroad  company  since 
1871,  and  a  plan  for  its  reorganization  under  the  foreclosure 
suit  was  contemplated.  In  view  of  that  and  of  other  consid- 
erations. Culver  arranged  to  have  the  above-named  choses  in 
action  purchased,  on  their  sale  by  his  assignee  in  bankruptcy, 
and  transferred  to  the  American  Trust  Company,  with  the 
understanding  that  he  would  renew  his  debt  which  had  been 
discharged  in  bankruptcy.  The  choses  in  action  were  sold  on 
October  21,  1875,  and  were  bought  by  Culver  in  the  name  of 
John  McGregor,  one  of  the  directors  of  the  trust  company, 
for  the  sum  of  $9,  being  for  one  of  them  $5  and  for  the  other 
two  $2  each.    A  formal  bill  of  sale  of  the  three  choses  in 
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VAS  given  by  the  assignee  to  McGregor,  and  the  $9 
1. 

I  meantime,  Culver  had  become  interested  in  the  Jersey 
1  Albany  Railroad  Company,  which  was  the  successor 
^kland  Central  Railroad  Company  and  of  the  Ridge- 
rk  Railroad  Company,  and  it  was  proposed  that  the 
>mpanies  last  mentioned  should  be  reorganized  into 
ey  City  and  Albany  Railway  Company  of  New  York 
w  Jersey.  As  a  part  of  the  transaction,  the  trust 
f  loaned  to  Culver  $5000,  with  which  to  purchase  13 
the  Rockland  Central  Railroad  Company  and  7  bonds 
Hdgefield  Park  Railroad  Company.  A  written  decla- 
lated  February  24,  1876,  was  given  to  Culver  by  the 
p  of  the  trust  company,  and  Culver  executed  to  that 
jT  the  five  promissory  notes  mentioned  in  the  declara- 
he  declaration  is  set  forth  in  the  margin.^ 
^39,631.29,  mentioned  in  the  declaration,  was  fixed 

itL8  Delos  E.  Calver,  of  Jersey  City,  New  Jersey,  is  indebted  onto 
can  Trust  Company  of  Newark,  N.  J.,  in  the  sum  of  thirty-nine 
six  hundred  and  thirty-one  and  .29  dollars,  $39,631.29,  for  which 
ess  he  has  given  said  company  his  five  certain  notes  or  obliga- 
;d  this  day,  one,  $4631.29,  due  June  27,  76 ;  one  $8750,  due  Aug. 
one,  $8750,  due  Nov.  27th,  76;  one,  $8750  due  Feb'y  27th,  77; 
58750,  due  May  27th,  77,  all  with  interest  from  date, 
berefore,  the  said  American  Trust  Company  hereby  declares  that 
or  the  benefit  of  said  Delos  E.  Culver  certain  choses  in  action, 
I  bonds,  more  particularly  described  as  follows : 
n  action  against  Allen,  Stevens  &  Co. 

n  action  against  Geo.  Opdyke  &  Co.  &  N.  Y.  &  0.  M.  R.  R.  Co. 
or  4000  shares  of  the  capital  stock  N.  Y.  &  O.  M.  R.  R.  Co. 
[s  of  the  N.  Y.  &  O.  Midland  R.  R.  Co.,  western  extension. 
Is  of  the  Rockland  Central  R.  R.  Co. 
\  of  the  Ridgefleld  Park  R.  R.  Co. 

>ceeds  arising  from  the  sale  of  said  securities  and  recovered  from 
s  in  action  are  to  be  applied  to  pay  off"  said  notes  and  interest,  and 
nder  is  to  be  paid  to  said  Delos  E.  Culver  or  his  legal  represen- 
ibject  to  the  repayment  of  moneys  expended  by  said  American 
ipany  in  prosecuting  claims  or  selling  the  securities. 
ess  whereof  The  American  Trust  Company  has  caused  its  treasurer 
hand  this  24th  day  of  February,  1876,  at  Newark,  N.  J. 

W.  A.  Whitehead,  Treasurer. 
s :  John  McGuegok. 
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upon  as  the  amount,  with  interest,  of  the  indebtedness  of 
Culver  to  the  trust  company  on  the  two  notes  for  $15,000 
each,  and  the  $5000  loan.  The  notes  given  February  24, 
1876,  were  renewed  from  time  to  time,  until  they  culminated 
in  10  notes  made  by  Culver,  payable  to  the  order  of  the 
trust  company,  one  dated  October  29, 1877,  at  5  months,  for 
$6046.44;  one  dated  November  28,  1877,  at  5  months,  for 
$5588.95 ;  one  dated  December  3, 1877,  at  5  months,  for  $5084.- 
46;  one  dated  December  31,  1877,  at  5  months,  for  $3598.25; 
one  dated  January  5,  1878,  at  6  months,  for  $5149.75 ;  one 
dated  January  15, 1878,  at  5  months,  for  $5127.63;  one  dated 
January  15,  1878,  at  3  months,  for  $5062.90;  one  dated  Feb- 
ruary 15, 1878,  at  5  months,  for  $4437.97 ;  one  dated  February 
25, 1878,  at  5  months,  for  $5170.55 ;  and  one  dated  March  2, 

1878,  at  5  months,  for  $5692.50. 

Those  10  notes,  and  five  others  made  by  Culver  for  $200 
each,  to  the  order  of  John  McGregor,  and  endorsed  by  the 
latter  without  recourse,  and  owned  by  the  trust  company,  all 
dated  September  4,  1877,  payable  severally  2,  3,  4,  5  and  6 
months  after  date,  being  all  unpaid,  George  Wilkinson,  who 
had  been  appointed  receiver  of  the  trust  company,  by  the 
court  of  chancery  of  the  State  of  New  Jersey,  in  January, 

1879,  commenced  an  action  at  law,  in  March,  1879,  against 
Oulver,  to  recover  on  the  above-mentioned  15  notes,  in  the 
Supreme  Court  of  the  State  of  New  Jersey.  Culver  was 
duly  summoned  in  the  action,  but  made  default;  and  on 
the  31st  of  May,  1879,  Wilkinson,  receiver  as  aforesaid, 
recovered  a  judgment  against  Culver,  in  that  action,  for 
$54,263,33. 

On  the  3d  of  December,  1883,  Wilkinson  commenced  an 
action  on  that  judgment  against  Culver  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York. 
Culver  was  duly  served  with  a  summons  therein,  and  appeared 
by  attorney.  The  complaint  set  forth  an  exemplified  copy  of 
the  New  Jersey  judgment,  acknowledged  as  payments  thereon 
made  by  Culver  to  Wilkinson,  $4532.50  on  February  16, 1880, 
$5000  on  April  6,  1881,  and  $1250  on  January  29,  1882,  and 
alleged  that  no  part  of  the  balance  of  the  judgment  had  been 
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paid,  and  that  it  amounted  to  $43,480.83,  besides  interest,  for 
wKich  amount  judgment  was  demanded. 

Culver  put  in  an  answer  to  tlie  complaint,  admitting  that 
the  Supreme  Court  of  New  Jersey  was  a  court  of  general  juris- 
diction ;  that  Culver  was  duly  summoned  in  the  action  therein ; 
that  the  judgment  was  recovered  to  the  amount  stated ;  that 
a  copy  of  the  judgment-roll  was  set  forth  in  the  complaint; 
and  that  Wilkinson  was  such  receiver.  The  answer  denied 
that  the  judgment  had  not  been  paid  except  as  stated  in  the 
complaint,  and  that  the  credits  given  therein  were  correct,  and 
averred  that  more  ought  to  be  credited  on  the  judgment.  It 
denied  that  no  part  of  the  balance  claimed  in  the  complaint 
had  been  paid,  and  that  said  balance  was  correctly  stated.  It 
alleged  that  the  judgment  had  been  obtained  by  fraud,  and 
had  been  paid  by  virtue  of  the  facts  thereinafter  stated  in  the 
answer;  that  the  credits  set  forth  in  the  complaint  were  credits 
arising  upon  sums  alleged  to  have  been  realized  by  the  receiver 
out  of  the  collaterals  held  by  him  to  secure  the  judgment;  and 
that  Culver  had  never  recognized  the  validity  of  the  judg- 
ment or  made  any  payment  thereon,  except  in  the  manner 
thereinafter  stated.  The  answer  then  went  into  the  history 
of  the  transactions  out  of  which  the  judgment  arose,  and  set 
up  that  the  original  $30,000  loan  was  usurious ;  that  the  trust 
company  agreed  to  prosecute  the  claims  set  forth  in  the  decla- 
ration of  February  24,  1876,  and  pay  itself  out  of  the  pro- 
ceeds, and  to  pay  the  expenses  of  such  prosecution  and  turn 
over  the  balance  to  him ;  that  it  neglected  and  refused  so  to 
do ;  and  that  he  had  suffered  thereby  damage  enough  to  ex- 
tinguish the  amount  of  the  judgment,  and,  in  addition  thereto, 
bad  suffered  damages  to  the  amount  of  $73,336.67,  for  which 
amount,  with  interest  and  costs,  he  prayed  judgment  "against 
the  plaintiff." 

The  case  was  tried  in  November,  1887,  before  Judge  Ship- 
man  and  a  jury.  The  court  directed  a  verdict  for  the  plain- 
biff,  which  was  rendered  in  the  sum  of  $76,659.96;  and  for 
Lhat  amount,  with  costs,  making  in  all  $76,698.38,  a  judgment 
svas  rendered  against  Culver,  on  November  23,  1887,  in  favor 
)f  "  George  Wilkinson,  receiver  of  the  American  Trust  Com- 
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pany  of  New  Jersey."  To  review  that  judgment,  Culver  has 
brought  a  writ  of  error.  A  motion  for  a  new  trial  was  made 
before  Judge  Shipman  and  denied  February  7,  1888.  (33  Fed. 
Rep.  708.) 

After  putting  in  evidence  the  declaration  of  February  24, 
1876,  the  defendant,  as  a  witness,  sought  to  give  testimony  of 
contemporaneous,  precedent  and  subsequent  oral  agreements, 
whereby  the  trust  company  agreed,  as  was  alleged,  to  prose- 
cute some  of  the  claims  mentioned  in  the  declaration,  to  pay 
the  expenses  of  such  prosecution,  and  to  advance  moneys,  and 
to  exchange  certaJti  bonds  for  stock  or  like  security,  on  the 
reorganization  of  insolvent  corporations;  the  failure  to  per- 
form which  alleged  agreements,  it  was  contended,  had  pro- 
duced great  damages  to  the  defendant,  which,  it  was  insisted, 
he  could  first  apply  to  the  discharge  of  the  judgment,  and 
then  recover  the  balance  from  the  plaintiff.  The  court  refused 
to  receive  such  testimony,  and  the  defendant  excepted.  The 
court  said  :  "  You  can  show  what  the'  circumstances  were  sur- 
rounding the  execution  of  this  document."  The  court  also 
said :  "  1  will  not  admit  testimony  of  any  oral  communication 
in  regard  to  what  was  to  be  done  by  the  trust  company  with 
this  collateral  security.  If  you  have  a  witness  to  prove  an 
independent  agreement  upon  the  part  of  the  trust  company 
involving  the  expenditure  of  money  or  the  performance  of 
things  by  them  in  regard  to  it,  then  the  rule  in  regard  to  the 
altering,  adding  to  or  varying  a  written  contract  is  a  different 
thing." 

Subsequently,  the  defendant  asked  leave  of  the  court  to 
withdraw  from  the  case  that  portion  of  his  answer  which  al- 
l^d  fraud  in  obtaining  the  judgment.  The  bill  of  exceptions 
states  that  thereupon  the  court  ruled  that  everything  tending 
to  prove  fraud  in  obtaining  the  judgment  in  New  Jersey  was 
excluded ;  and  that  the  defendant  submitted  to  the  ruling. 

At  the  close  of  the  testimony,  the  defendant's  counsel  pro- 
posed to  sum  up  the  case,  and  claimed  that  the  declaration  of 
February  24, 1876,  meant  that  the  trust  company  was  to  prose- 
cute claims  and  sell  collaterals  in  a  reasonable  time.  The  court 
said  in  reply:  "I  have  already  stated  my  idea  of  the  legal 
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laracter  of  this  contract;  that  there  was  no  obligation  on 
ie  part  of  the  trust  company  to  sell  the  stocks  and  bonds  ex- 
jpt  upon  a  request  of  the  pledger,  and  there  was  no  obligation 
)  prosecute  the  claims  to  suit  at  their  own  expense,  although 
ich  prosecution  might  have  been  requested  by  the  pledger,  and 
lere  is  no  evidence  that  there  was  any  request  to  sell  the 
jcurities,  and  there  is  no  evidence  of  what  the  law  calls  negli- 
3nce  on  the  part  of  the  trust  company."  The  defendant  ex- 
jpted  to  each  branch  of  that  ruling. 

The  defendant  then  asked  to  have  the  question  go  to  the 
iry  as  to  the  damages  arising  from  the  alleged  negligence  of 
le  trust  company,  under  the  defendant's  construction  of  the 
)ntract,  and  excepted  to  the  ruling  excluding  that  question 
om  the  jury. 

The  defendant  also  asked  to  go  to  the  jury  on  the  point  that 
le  contract  was  ambiguous,  that  the  jury  must  view  it  as  to 
ho  was  to  pay  the  expenses  of  the  transaction,  the  trust  com- 
iny  or  Culver,  and  that  that  question  must  be  determined  on 
le  circumstances  of  the  case,  as  the  facts  had  been  disclosed ; 
id  on  that  theory  of  the  law,  and  on  the  contract,  the  defend- 
it  requested  the  court  to  let  the  case  go  to  the  jury.  The 
)urt  in  reply  stated  that  it  saw  no  question  of  fact  for  the 
iry.  The  defendant  excepted  to  such  ruling,  and  also  to  each 
)ecific  clause  of  the  court's  decision  on  the  question  as  to  the 
Leaning  of  the  contract. 

The  court  then  directed  the  verdict  for  the  plaintiff,  and  the 
3fendant  excepted  to  such  direction. 

There  was  properly  no  evidence  to  go  to  the  jury,  except 
le  judgment,  and  the  case  of  the  plaintiff  was  fuUy  admitted 
jr  the  answer  of  the  defendant.  It  was  proper,  therefore,  to 
irect  a  verdict  for  the  plaintiff. 

The  evidence  offered  by  the  defendant  was  rightly  rejected. 
;  was  not  sought  to  prove  any  new  or  additional  agreement 
:her  than  that  contained  in  the  declaration  of  February  24, 
^76,  and  no  consideration  for  any  such  new  or  additional 
yreement  was  suggested.  The  evidence  rejected  was  evidence 
)  add  to  or  alter  the  terms  of  the  written  declaration. 
The  Circuit  Court  was  correct  in  holding  that  the  declara- 
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tion  did  not  contain  or  imply  any  contract  whereby  the  trust 
company  was  bound  to  prosecute  claims  or  sell  the  securities 
mentioned  in  it.  The  language  of  it  is,  that  the  proceeds  aris- 
ing from  the  sale  of  the  securities  mentioned,  and  recovered 
from  the  choses  in  action,  are  to  be  applied  to  pay  off  the  notes 
and  interest,  and  the  remainder  is  to  be  paid  to  Culver,  subject 
to  the  repayment  of  moneys  expended  by  the  trust  company 
in  prosecuting  claims  or  selling  the  securities.  There  was  no 
contract  on  the  part  of  the  trust  company  to  prosecute  or  to 
sell,  but  only  the  mention  of  a  power  to  do  so.  If  it  did  prose- 
cute or  sell,  the  proceeds  were  to  be  applied  in  the  way  men- 
tioned. 

In  the  opinion  of  the  court  denying  the  motion  for  a  new 
trial,  it  is  stated  that  two  of  the  claims  mentioned  in  the  dec- 
laration of  February  24, 1876,  were  not  prosecuted,  and  that  a 
sait  upon  another  of  them  had  been  instituted  by  Culver,  and 
v^as  thereafter  prosecuted  successfully  by  the  trust  company  at 
its  own  expense.  It  is  further  there  said :  "  It  is  insisted  by 
the  defendant  that  the  necessary  implication  of  the  contract  is 
that  the  trust  company  was  under  an  obligation  to  sell  the 
securities,  and  to  prosecute  the  claims,  at  its  own  risk  and  ex- 
pense. No  request  to  sell  the  bonds  was  proved.  I  do  not 
ptrceive  that  the  contract  contains,  by  implication,  an  agree- 
ment on  the  part  of  the  pledgee  that  it  would  sell  the  bonds 
and  commence  suits,  and  do  not  think  that  it  can  be  inferred 
or  presumed  from  its  terms  that  the  trust  company  bound  itself 
to  prosecute  suits  at  its  own  charge  and  risk.  It  cannot  fairly 
be  presumed,  from  the  language  of  the  contract,  that  the  obli- 
gation of  the  company  differed  from  those  usually  and  natu- 
rally resting  upon  holders  of  collateral  security  of  the  same 
character,  viz.:  that  a  sale,  in  the  absence  of  a  request  to  sell, 
or  the  commencement  of  suits,  was  not  compulsory,  but  was  to 
be  at  the  discretion  of  the  pledgee."  We  concur  in  these 
views. 

Judgment  affirmed. 
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DISTRICT    OOUBT  OF   THE   UNITED   STATES   FOB 
DISTRICTT   OF   WEST   VIRGINIA. 

Argued  April  8,  11, 1892.  —  Decided  May  2, 1802. 

;nred  by  a  mortgage  of  real  estate  in  Virginia,  made 
the  civil  war  to  the  personal  representatives  of  the 

deceased,  partly  in  Confederate  notes  and  partly  in 
issued  prior  to  the  war,  are  held  to  have  been  made 

)d  faith,  and  the  transactions  to  have  been  known 

the  deceased,  and  to  have  been  accepted  and  ac- 
for  so  long  a  time  as  to  preclude  any  interference 

court  of  equity. 

d  in  the  opinion. 

IcCormwk  and  Mr,  R.  T,  Barton  for  ap- 

\te  for  R.  L.  Opie,  John  N.  Opie  and  Mary 

jLAN  delivered  the  opinion  of  the  court.     • 

),  by  deed  dated  January  1,  1856,  conveyed 
jman  two  tracts  of  land  in  Jefferson  County, 
ovv  in  West  Virginia  —  one  tract  contain- 

the  other  419  acres  —  for  the  price  of 
ich  $10,000  was  paid  at  the  time  in  cash, 
ider  the  grantee  gave  his  bonds,  or  single 
est  from  date  and  payable  annually;  two 
lyable,  respectively,  on  the  first  days  of 
1858,  and  six  for  S3622.27f  each,  payable 
3  first  days  of  January,  1859,  1860,  1861, 
34.     These  bonds  were  secured  by  a  deed  of 

Conrad,  which  was  duly  acknowledged  by 
)rded  January  2,  1856. 
action  occurred  both  Opie  and  Castleman 
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resided  in  Jefferson  County.  But  shortly  afterwards  Opie 
removed  with  his  family  to  Staunton,  in  Augusta  County,  Vir- 
ginia, where  he  died  in  June,  1862,  leaving  him  surviving  his 
wife,  Nannie  S.  Opie,  and  four  children,  the  present  appellee, 
H.  L.  Opie;  Thomas  Opie,  born  in  February,  1840;  Mary 
Opie,  bom  January  25,  1842 ;  and  John  N.  Opie,  born  March 
14, 1844.  The  record  does  not  show  the  age  of  the  appellee, 
but  he  was  old  enough  to  have  served  in  the  Confederate 
army  during  the  entire  period  of  the  late  civil  war.  The 
widow  and  Thomas  Opie  qualified  as  the  personal  representa- 
tives of  the  decedent. 

The  bonds  maturing  in  January,  1857,  1858, 1859  and  1860, 
principal  and  interest,  as  well  as  the  interest  due  on  all  the 
others  up  to  January  1, 1861,  were  paid  to  Heirome  L.  Opie 
in  his  lifetime ;  presumably,  in  lawful  money.  In  the  fall  of 
1862  Castleman  paid  to  his  personal  representatives  the  en- 
tire amount  of  the  bonds  maturing  in  1861  and  1862.  This 
payment  was  made  at  Staunton  in  what  was  known  as  Con- 
federate treasury  notes,  which,  at  the  time,  constituted  the 
principal,  if  not  the  only,  circulating  medium  in  that  locality, 
and  passed  current  in  the  county  where  Castleman  resided. 
The  bonds  so  paid  were  surrendered  to  Castleman. 

On  the  1st  of  February,  1863,  and  4th  of  January,  1864, 
respectively,  Castleman  paid,  through  others,  to  the  personal 
representatives  of  Opie  the  full  amount  of  the  bonds  falling 
due  in  those  years.  The  payments  were  made  in  what  was 
commonly  called  Virginia  money,  that  is,  Virginia  bank  notes 
issued  prior  to  the  civil  war.  Each  bond  so  paid  was  deliv- 
ered to  Castleman,  or  to  his  agent,  at  the  time  of  payment. 

When  the  last  bond,  the  one  maturing  in  1864,  was  paid, 
the  personal  representatives  of  Opie  executed  and  delivered  to 
Castleman's  agent,  through  whom  it  was  paid,  a  written  order 
addressed  to  the  trustee  in  the  deed  of  1856,  directing  the 
release  of  the  lien  created  by  that  instrument.  This  order 
having  been  presented  to  the  trustee,  he  made  his  deed  of 
September  7, 1865,  (which  was  duly  acknowledged  the  same 
day,)  referring  to  the  deed  of  1856,  and  the  bonds  secured  by 
it,  and  dedaring:  "And  whereas  said  Castleman  hath  pro- 
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duced  to  said  Conrad  the  last  one  of  said  bonds,  paid  and 
cancelled,  and  also  a  paper  signed  by  Thomas  Opie,  adminis- 
trator, and  N.  S.  Opie,  administratrix,  of  said  Heirome  K 
Opie,  (who  has  deceased,)  acknowledging  the  payment  in  full 
of  all  said  purchase-money  and  requesting  a  release  of  said 
deed  of  trust :  Now,  in  consideration  of  the  premises,  the 
said  Kobert  Y.  Conrad  doth  release  unto  the  said  Henry  W. 
Castleman  all  his,  said  Conrad's,  claim  upon  the  said  tracts 
of  land  by  virtue  of  said  deed  of  trust."  This  deed  of  release 
was  recorded  February  10,  1871. 

The  plaintiff,  in  his  deposition,  given  in  his  own  behalf,  refer- 
ring to  the  payment  of  the  bonds,  said  :  "  I  first  learned  of  their 
payment  shortly  after  they  were  made.  I  received  my  first 
information  from  the  personal  representatives  of  my  father's 
estate.  ...  I  know  that  three  of  the  bonds  were  paid  in 
Confederate  money  because  Castleman  told  me  so,  as  did  also 
the  personal  representatives  of  my  father's  estate.  The  pay- 
ment made  in  1864  was  made  by  Mr.  Sinclair  [for  Castleman] 
in  Virginia  bank  notes.  I  know  this  because  I  got  a  portion 
of  them  after  the  war.  .  .  .  The  Confederate  money  paid 
by  Castleman  was  put  into  Confederate  bonds,  which  I  saw 
afterwards.  The  Virginia  money  was  held  until  after  the 
war  and  divided  between  the  heirs,  but  it  was  worthless,  the 
Virginia  banks  having  all  their  money  in  Confederate  bonds, 
and  were  so  compelled  by  law.  Quite  a  number  of  bank 
notes  were  returned  to  Castleman  by  my  mother  after  the 
war.  I  saw  them  mailed  to  Castleman.  The  whole  was  an 
entire  loss  to  the  distributees  of  my  father's  estate." 

The  present  suit  was  brought  by  the  appellee,  H.  L.  Opie, 
December  4,  1880,  the  original  defendants  being  Castleman, 
Nannie  S.  Opie,*  Thomas  Opie,  John  N.  Opie  and  Mary 
Meade,  formerly  Mary  Opie.  Castleman  answered,  but  the 
bill  was  taken  for  confessed  as  to  the  other  defendants.  The 
executors  of  Conrad  were  made  parties  defendant,  and  an 
order  recites  that  they  appeared  and  answered,  but  the  record 
does  not  contain  their  answers. 

Subsequently,  September  1,  1885,  the  plaintiff  filed  a  second 
bill  of  complaint,  stating  more  fully  his  cause  of  action.    The 
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material  allegations  of  the  amended  bill  are :  That  the  obtain- 
ing of  said  bills  or  bonds  from  the  personal  representatives  of 
Heirome  L.  Opie  was  in  execution  of  a  fraudulent  scheme 
upon  the  part  of  Castleman  to  pay  them  oflE  with  "  worthless 
or  next  to  worthless  Confederate  money  ; "  that  by  appealing 
to  the  fears  of  the  personal  representatives,  and  by  persuasion 
and  with  the  assistance  of  one  or  more  persons  employed  to 
aid  him  in  executing  his  fraudulent  purposes,  he,  Castleman, 
induced  them  to  deliver  to  him  the  said  bills,  and  "  to  receive 
therefor  nothing  but  said  worthless  Confederate  money  to  a 
very  large  amount  —  that  is,  to  an  amount  large  enough  to 
cover  the  total  amount  of  said  single  bills  and  interest  then 
unpaid  —  and  passed  to  said  Nannie  S.  and  Thomas  such  Con- 
federate money  at  the  nominal  amount  appearing  upon  the 
face  of  the  notes ; "  that  nothing  was  paid  by  him  after  the 
death  of  his  grantor,  "except  such  worthless  Confederate 
money ; "  that  he  fraudulently  procured  the  writing  signed  by 
the  personal  representatives,  acknowledging  the  payment  of 
said  bills,  and  requesting  the  release  of  the  deed  of  trust; 
that  at  the  time  of  said  transaction  John  N.  Opie  was  an 
infant ;  that  said  deferred  payments  on  the  land  purchased  by 
Castleman  became,  by  reason  of  his  acts,  a  total  loss  to  the 
estate  of  Heirome  L.  Opie;  that  the  personal  representatives 
have  never  made  a  settlement  of  their  accounts,  nor  accounted 
to  the  distributees  of  the  estate  for  any  part  of  said  unpaid 
purchase-money  or  bonds;  that  the  estate  was  entirely  sol- 
vent ;  and  that  the  plaintiff  many  years  ago  removed  to  Ken- 
tucky, and  did  not  know  until  recently  of  the  release  of  the 
deed  of  trust,  and  could  not  have  had  constructive  notice  of  it 
until  February  10,  1871,  and  in  fact  did  not  until  recently 
before  this  suit  know  of  it,  or  of  the  condition  of  affairs  con- 
nected with  the  bonds  given  by  Castleman.  The  bill  also 
all^;es:  "Your  orator  knows  that  even  if  he  could  do  so  it 
would  be  wrong  for  him  to  make  said  Nannie  S.  and  Thomas 
Opie  responsible  for  said  unpaid  purchase-money  bonds  under 
the  circumstances  of  the  case,  for  he  feels  perfectly  satisfied 
that  they  were  deceived  and  defrauded  by  said  Castleman  in 
the^premises.    But  he  does  charge  that  they  had  no  right  to 
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eceive  said  Confederate  money  in  payment  of  said  bonds  or 
otherwise  for  them  or  to  give  up  said  bonds  to  said  Castleman, 
ind  said  Castleman  has  no  right  to  have  them  or  treat  them 
IS  paid.  Said  Castleman  has  since  his  said  purchase  all  the 
^hile  been  possessed  of  and  enjoyed  the  said  valuable  property 
or  which  he  has  not  honestly  paid,  and  so  much  of  said  pur- 
ihase-money  as  was  not  paid  dollar  for  dollar  by  said  Castle- 
nan  has  been  thus  far  a  total  loss  to  the  estate  of  said  Heir- 
)me  L.  Opie  and  his  heirs  at  law." 

The  principal  relief  asked  was  that  Castleman  be  required 
o  pay  "in  good,  lawful  money  so  much  of  said  purchase- 
noney,  single  bills  and  interest  thereon,  as  has  not  been  paid 
n  good,  lawful  money,"  and  that  in  default  thereof  a  trustee 
)e  appointed  by  the  court,  to  sell  the  real  estate  to  pay  oflf  the 
)rice  "  in  good  and  lawful  money  "  to  the  legal  representa- 
ives  or  distributees  of  Ileirome  L.  Opie,  according  to  their 
■espective  rights,  including  the  widow. 

Castleman  demurred  to  the  bill  as  insufficient  in  law,  and, 
ilso,  filed  an  answer  denying  all  the  material  allegations  of 
,he  bill.  Answers  were  also  filed  by  Mre.  Meade  and  John 
Jf.  Opie,  in  which  they  pray  that  the  release  of  the  deed  of 
.rust  be  set  aside.  But  they  do  not  file  cross-bills,  or  make 
my  direct  issue,  in  that  mode,  with  Castleman. 

It  should  be  stated  in  this  connection  that  by  deed  executed 
)y  Castleman  March  the  22d,  1878,  and  which  was  duly  re- 
jorded,  a  part  of  the  lands  purchased  by  him  from  Heirome 
L  Opie  in  1856  was  conveyed  in  trust  to  secure  a  debt  due  by 
)ond  to  the  executor  of  E.  I.  Smith,  which,  on  the  Ist  of 
Siugust,  1887,  amounted,  principal  and  interest,  to  $5706.67. 
Chis  debt  originated  in  1863,  the  Virginia  bank  notes  paid  in 
hat  year  to  Opie's  personal  representatives  having  been  bor- 
■owed  by  Castleman  from  Smith. 

By  an  interlocutory  decree,  passed  September  30,  1887, 
\2  Fed.  Kep.  511,  it  was  adjudged  that  the  payments  made  by 
IJastleman  of  the  above  bonds,  due.  in  1861,  1862,  1863  and 
L864:,  were  illegal  and  void,  and  that  the  release  of  the  deed 
)f  trust  by  Conrad  was  of  no  effect ;  but,  that,  inasmuch  as 
he  widow  and  Thomas  Opie  acquiesced  in  and  consented  to 
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saoh  payment,  the  bonds  were  discharged  to  the  extent  of 
their  interests ;  and,  that  with  respect  to  the  plaintiff,  Mary 
Meade  and  John  N.  Opie,  they  were,  each,  entitled  to  receive 
from  Castleman  (regarding  the  original  interest  of  the  widow 
as  one-third)  one-foarth  of  two-thirds  of  the  original  amount 
of  said  bonds,  principal  and  interest;  and  that  the  deed  of 
trust  remained  as  a  valid  security  for  their  claims.  The 
release,  by  Conrad,  of  the  deed  of  trust  was  set  aside  and 
declared  to  be  of  no  effect  as  to  the  interests  of  the  plaintiff, 
John  N.  Opie  and  Mary  Meade.  By  the  final  decree  it  was 
found  and  adjudged  that  the  amount  due  April  16,  1888,  to 
the  plaintiff,  Mary  Meade  and  John  N.  Opie,  each,  was 
$6369.15.  The  lands  in  question  were  ordered  to  be  sold  in 
satisfaction  of  those  claims,  which  were  given  by  the  decree 
priority  over  all  other  debts  against  Castleman's  estate  includ- 
ing even  that  due  to  Smith's  estate. 

The  allegation,  in  the  bill,  that  the  personal  representatives 
of  Opie  were  induced  by  fear  or  persuasion  to  accept  Confed- 
erate money  in  payment  of  Castleman's  bonds  falling  due  in 
1861  and  1862,  and  Virginia  bank  notes  in  payment  of  those 
falling  due  in  1863  and  1864,  is  unsupported  by  the  evidence. 
Nor  is  there  any  proof  of  fraud  committed  by  Castleman,  unless 
it  was  a  fraud  upon  his  part  to  pay  his  bonds  in  the  only  kind 
of  money  that  was  current  or  in  general  use  in  the  locality 
where  he  and  they,  at  the  time  of  payment  resided.  Castle- 
man testified  that  the  personal  representatives  of  Opie  accepted 
Confederate  notes  in  payment  of  the  bonds  of  1861  and  1862 
without  the  slightest  hesitation  or  objection,  and  on  the  occa- 
sion of  that  payment  expressed  their  willingness  to  accept 
payment,  in  like  money,  of  the  bonds  of  1863  and  1864;  but 
that  shortly  before  the  maturity  of  the  bond  of  1863  he  was 
notified  by  them  to  make  payment  in  Virginia  bank  notes. 
And  this  demand  was  complied  with  by  him.  The  bond  of 
1863  was  paid  in  money  of  that  kind,  and  was  surrendered  by 
the  personal  representatives.  Sinclair,  through  whom  the 
bond  of  1864  was  paid,  testifies  that  no  objection  was  made 
by  either  of  the  personal  representatives  to  payment  in  Vir- 
ginia bank  notes,  and  that  the  written  order  for  the  release  of 
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trust  deed  was  prepared  and  delivered  to  him  for  Castle- 
I  by  Thomas  Opie  himself.  If  the  statements  of  Castleman 
Sinclair,  upon  these  points,  were  not  strictly  in  accordance 
1  the  truth,  the  contrary  could  have  been  proven  by  the 
jonal  representatives.  But  their  depositions  were  not 
3n.  The  plaintiff  gave  notice  to  take  their  depositions  in 
bimore,  and  Castleman  attended,  with  counsel,  at  the  time 
place  designated  in  the  notice.  But  neither  the  plaintiflf 
his  counsel  appeared,  and  the  depositions  were  never 
3n.  No  reason  is  suggested  why  they  were  not  taken, 
nust,  therefore,  be  taken  as  conclusively  established  that 
personal  representatives  of  Opie  voluntarily  accepted  pay- 
it  of  the  bonds  of  1861  and  1862  in  Confederate  money, 
that  they  demanded  and  received  Virginia  bank  notes  in 
harge  of  the  bonds  of  1863  and  1864. 
»ut  this  is  not  all.  Castleman  testified  that  the  plaintiff  was 
jent  when  the  bonds  of  1881  and  1862  were  paid  in  Confed- 
;e  notes,  and  counted  out  the  money  for  his  mother.  The 
ntiff  testifies  that  he  was  not  present  at  any  of  the  pay- 
its.  But  the  plaintiff  admits  that  he  learned,  from  the 
resentatives  of  his  father,  of  the  payments  of  1862  and 
3,  shortly  after  they  were  made,  and  that  after  the  war 
Virginia  bank  notes  were  divided  among  the  heirs,  he 
living  his  portion  of  them.  It  is  absolutely  certain,  from 
evidence,  that  the  plaintiff  knew  at  least  fifteen  years  prior 
he  commencement  of  this  action,  that  Castleman's  bonds, 
ng  due  in  1861, 1862, 1863,  and  1864,  were  paid  off,  during 
war,  partly  in  Confederate  money  and  partly  in  Virginia 
k  notes.  And  it  cannot  be  doubted  that  these  facts  were 
wn,  during  the  whole  of  the  same  period,  to  Mary  Opie, 
)  reached  her  majority  in  January,  1863,  and  to  John  N. 
e,  who  reached  his  majority  in  March,  1865.  If  this  were 
so,  they  would  have  testified  as  witnesses,  and  stated  the 
trary. 

nder  such  circumstances,  is  the  plaintiff  entitled  to  the  aid 
court  of  equity  as  against  the  estate  of  Castleman  ?  Avow- 
his  purpose  not  to  hold  the  personal  representatives  of  his 
ler's  estate  responsible  for  having  accepted  Confederate 
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money  and  Yirginia  bank  notes  in  discharge  of  Castleman's 
bonds,  and  for  having  directed  the  release  of  the  trust  deed 
given  to  secure  those  bonds,  can  he  be  heard  to  say  that  these 
settlements,  some  of  the  fruits  of  which  he  and  his  codistribn- 
tees  enjoyed,  and  of  which  he  had  full  knowledge  for  at  least 
fifteen  years  prior  to  the  commencement  of  this  action,  ought 
not  to  have  been  made  and  should  be  now  disregarded? 
These  questions  can  be  answered  only  in  one  way  in  a  court 
of  equity. 

The  present  case  in  some  of  its  features  is  not  unlike  that  of 
Glasgow  v.  Zipsey  117  U.  S.  327,  334.  The  facts  in  that  case 
were  these :  Lipse's  executors  having  authority  to  dispose  of 
the  real  property  of  the  testator,  who  died  in  Virginia,  sold 
certain  lands  in  that  State  to  Spears  in  1860.  One  of  the  pay- 
ments fell  due  in  October,  1861,  another  in  October,  1862.  The 
bonds  were  paid  in  a  check  on  a  Yirginia  bank,  which  was  de- 
posited in  that  bank  by  the  resident  executor  who  received  it. 
Against  that  deposit  the  executor  drew  his  checks,  which  were 
paid  in  Confederate  notes.  The  principal  question  in  the  case 
was  whether  the  debtor  was  discharged  from  liability  to  pay 
his  bonds  in  lawful  money  of  the  United  States.  This  court, 
after  referring  to  the  doctrine  declared  by  the  Court  of  Ap- 
peals of  Virginia,  {Patteson  v.  Bonduranty  30  Gratt.  94,)  that 
a  debtor  who  pays  to  an  executor  in  depreciated  currency  a 
debt  payable  in  gold  or  its  equivalent,  knowing  at  the  time 
that  the  currency  is  not  needed  for  the  payment  of  debts  or 
legacies,  or  other  uses  of  the  estate,  and  that  the  safety  of  the 
debt  does  not  require  its  collection,  may  also  be  charged  as  a 
participant  in  the  devastavit^  said :  "  The  present  case  does  not 
come  under  the  doctrine.  It  falls  within  the  class  where,  for 
debts  payable  in  lawful  money,  the  depreciated  currency  of 
the  country  where  they  were  contracted  and  the  executor  re- 
sides can  be  used  at  its  face  value  in  payment  of  legacies,  and, 
therefore,  may  be  accepted  by  him  without  a  breach  of  trust. 
The  notes  received  had  in  October,  1862,  to  a  great  extent, 
superseded  the  use  of  coin,  and  became  the  principal  currency 
of  the  Confederate  States.  All  business  transactions  there 
were  had  with  reference  to  them.     They  were  a  standard  of 
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c5ording  to  which  contracts  were  made  and  discharged, 
therefore,  an  exchangeable  value,  they  were  sought 
sidents  within  the  Confederacy."  In  reference  to  the 
-o  whether  the  legatees  w^re  estopped  to  question  the 
the  executor,  the  court  said :  "  The  resident  executor 
wever,  hesitated  to  accept  them  [Confederate  notes]  in 
of  the  last  bond  of  Spears,  which,  being  made  in 
1860,  must  be  considered  as  payable  in  lawful  money, 
consulted  the  wishes  of  legatees  in  Virginia,  among 
le  greater  part  of  the  money  was  to  be  distributed, 
jired  him  to  take  the  notes,  and  received  them  in  dis- 
>f  their  distributive  shares.  So  far  as  those  legatees 
erned  their  approval  of  his  action  was  shown  by  their 
3  wishes,  and  their  acceptance  of  the  notes.  They,  at 
)  estopped  from  questioning  the  propriety  of  his  con- 

laintiff  alleges,  in  his  bill,  that  his  father's  estate  was 
solvent ;  in  nowise  involved  in  debt.  The  only  per- 
refore,  interested  in  the  collection  of  Castleman's  bonds 
5  widow  and  the  children  of  Heirome  L.  Opie.  The 
low  correctly  held  that  the  widow  and  Thomas  Opie 
icluded,  as  to  their  interests,  by  the  voluntary  accept- 
Confederate  money  and  Virginia  bank  paper  in  dis- 
►f  Castleraan's  obligations.  Upon  every  principle  of 
ihe  plaintiff  is  equally  concluded  by  his  knowledge 
ifter,  if  not  at  the  time  of,  the  surrender  to  Castleman 
onds  of  1861  and  1862,  that  they  were  paid  in  Con- 
notes ;  by  his  voluntary  acceptance  of  his  part  of  the 
bank  notes  paid  by  Castleman  in  discharge  of  the 
1863  and  1864;  and  by  his  failure,  for  more  than  fif- 
rs,  to  assail,  in  some  direct  legal  mode,  the  validity  and 
th  of  the  settlements  with  Castleman.  The  reason 
the  plaintiff  why  he  was  so  long  silent  is,  that  he  re- 
'om  Virginia  to  Kentucky  in  1873,  and  from  the  close 
vil  war  up  to  the  fall  of  1880  was  not,  although  him- 
vyer,  financially  able  to  bring  this  suit  or  to  carry  it 
cannot  regard  this  as  a  sufficient  excuse  for  his  inac- 
n  if  it  had  been  competent  for  him,  after  his  accept- 


Digitized  by 


Google 


WASHINGTON  u   OPIE.  223 

Opinion  of  the  Court. 

anoe  of  a  part  of  the  Virginia  bank  notes  paid  by  Castleman, 
to  have  questioned  the  action  of  the  personal  representatives. 

With  respect  to  the  interests  of  the  two  distributees,  who 
were  not  of  full  age  when  Castleman  paid  the  bonds  of  1861 
and  1862,  it  is  only  necessary  to  say  that  Mrs.  Meade  had 
reached  her  majority  when  Castleman  made  his  last  payment, 
and  both  were  of  full  age  when,  after  the  war,  the  Virginia 
bank  notes  received  from  Castleman  were  divided  among  the 
distributees.  We  cannot  suppose,  from  the  evidence,  that  they 
were  ignorant  of  the  settlements  made  by  the  personal  repre- 
sentatives with  Castleman.  So  far  as  the  record  discloses,  no 
fraud  was  practised  upon  them ;  nothing  was  concealed  from 
them.  When  the  Confederacy  fell,  Confederate  notes  and 
Virginia  bank  notes,  based  upon  Confederate  bonds,  became,  of 
course,  of  no  value.  Then  it  was  that  Mrs.  Opie  sent  back,  by 
mail,  to  Castleman,  some  of  the  bank  notes  paid  by  him ;  those, 
perhaps,  which  she  had  retained  for  herself.  At  that  time,  if 
not  before,  all  the  facts  were  necessarily  known  to  Mrs.  Meade 
and  John  N.  Opie,  as  they  were  known  to  the  plaintiff.  If 
the  plamtiflf,  Mrs.  Meade  and  John  N.  Opie,  have  determined 
not  to  hold  their  mother  and  brother  liable  for  having  volun- 
tarily received  payment  from  Castleman  in  the  only  currency 
used  in  the  locality  where  all  the  parties  resided,  Castleman's 
estate,  he  not  being  chargeable  with  fraud,  ought  to  be  equally 
exempt  from  liability. 

According  to  the  decided  preponderance  of  evidence,  the 
plaintiff,  Mrs.  Meade  and  John  N.  Opie,  during  the  entire 
period  from  the  close  of  the  war  until  the  institution  of  this 
suit,  acted  as  if  they  did  not  intend,  by  legal  proceedings,  to 
question  the  validity  of  the  settlements  made  with  Castleman. 
And  they  so  acted  with  full  knowledge,  or  with  ample  oppor- 
tunity to  acquire  knowledge,  of  all  the  material  facts  affecting 
their  rights.  By  their  long  silence,  and  their  unreasonable 
delay  in  commencing  proceedings  for  relief,  they  have  forfeited 
whatever  right  they  had  to  invoke  the  aid  of  a  court  of  equity. 
What  they  did  and  what  they  failed  to  do  is  sufficient  — 
independently  of  any  statute  of  limitations,  and  apart  from 
any  question  as  to  the  legal  right  of  the  personal  representa- 
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cept,  or  of  Castleman  to  pay,  the  bonds  of  the  latter 
erate  money  or  Virginia  bank  notes  —  to  estabUsh 
ce  upon  their  part,  in  what  was  done  by  the  per- 
Bsentatives,  and  to  preclude  any  interference  in  their 
a  court  of  equity.  1  Story's  Eq.  Jur.  §  529 ;  2  Id. 
540 ;  2  Pomeroy's  Eq.  Jur.  §§  817,  818,  819,  and 
;  cited  under  each  section ;  Kerr  on  Fraud  and  Mis- 
)0  305. 

ree  is  reversed^  cmd  the  cause  is  remcmded  with  dire^- 
to  dismiss  the  hiU. 


CENTER  V.  FARMERS'  LOAN  &  TRUST 
COMPANY. 

JltOM   THE   OIBCUIT   OOURT  OF  THE   UNITED   STATES   FOB 
THE   DISTRICT   OP   KANSAS. 

No.  880.    Sabmitted  April  20, 1892.  —  Decided  May  2, 1802. 

action  to  recover  an  instalment  of  rent,  the  judgment  below  is 
tian  $5000,  this  conrt  is  without  appellate  jurisdiction  although 
lent  involved  the  existence  and  validity  of  the  contract  of  lease, 
Indirectly  an  amount  in  excess  of  the  jurisdictional  limit 

e  is  stated  in  the  opinion. 

B,  JohnsoUy  Mr.  John  Ma/rtin  Mr,  F,  B.  Dawei 
lenry  Keeler  for  appellant. 

H.  BossingioTiy  Mr.  Charles  Blood  Smith  and  Mr. 
^  Turner  for  appellee. 

lEF  Justice  Fuller  delivered  the  opinion  of  the 


s  a  suit  to  recover  of  the  city  of  Clay  Center  two 
;s  of  hydrant  rental  for  eighteen  hundred  and  fifty 
5h,  with  interest.     These  rentals  were  claimed  to  h% 
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due  under  an  alleged  contract  in  respect  of  the  erection  of 
water-works,  between  the  city  and  one  Bonebrake  and  a 
Water-works  company,  his  assignee  and  successor,  and  to  be 
payable  under  said  contract  to  the  Farmers'  Loan  and  Trust 
Company,  trustee  in  a  trust  deed  to  secure  bonds  issued  by  the 
Water-works  company  for  the  purpose  of  borrowing  money 
to  complete  the  construction  of  the  works. 

The  bill  prayed  that  the  city  be  decreed  to  have  contracted 
with  the  Trust  Company  to  pay  directly  to  it  so  much  of  the 
hydrant  rental  as  might  be  necessary  to  pay  the  interest  on 
the  bonds,  and  to  pay  the  two  instalments  then  due  with  in- 
terest. The  decree  sustained  the  contract  and  the  liability  to 
pay  the  Trust  Company  directly  and  awarded  recovery  to  the 
amount  of  $4042.65.  This  was  all  that  could  be  recovered  in 
this  suit,  if  the  contract  were  valid  and  binding  as  found.  If 
the  Circuit  Court  had  arrived  at  the  contrary  conclusion  on 
that  point,  this  was  all  that  in  this  suit  complainant  could 
have  lost ;  and  as  in  the  latter  contingency  complainant  could 
not  have  brought  the  case  here,  so  defendant  cannot,  because 
the  decree,  which  allowed  all  that  was  claimed,  is  for  less  than 
the  jurisdictional  amount.  The  value  of  the  matter  in  dispute 
was  the  accrued  rental  and  interest,  and  although  the  determi- 
nation that  such  rental  was  due  and  should  be  paid  to  the 
trustee  involved  the  existence  and  validity  of  the  contract,  yet 
causes  of  action  for  hydrant  rental  which  had  not  accrued  but 
might  subsequently  accrue  cannot  be  availed  of  to  make  out 
jurisdiction  of  the  case  by  this  court  upon  appeal.  New  Eng- 
land Moi'tgage  Security  Co.  v.  Oay^  ante  123. 

The  appeal  is 

DisTTiissedfor  want  qfjurudiction. 

VOL.  CXLV— 16 
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FREEMAN  v.  ASMUS. 

I£  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOB 
HE    EASTERN   DISTRICT   OF   PENNSYLVANIA. 

o.  323.    Argued  April  20,  21, 1892.  —  Deolded  May  16. 1892. 

of  reissued  letters  patent  No.  3204,  granted  to  George  As- 
iber  24,  1868,  for  an  improvement  in  blast  fnrnaces,  on  the 
t  original  letters  patent  No.  70,447,  granted  to  F.  W.  L.Ur- 
snabruck,  in  Prussia,  November  5,  1867,  namely,  ''  A  blast 
1  a  closed  breast,  where  the  slag  is  discharged  through  an 
openings  cooled  by  water,  substantially  as  set  forth,"  is  in- 
se  there  was  nothing  in  the  original  specification  indicating 
h  claim  was  intended  to  be  made  in  the  original  patent,  al- 
application  for  the  reissue  was  made  less  than  a  year  after 
patent  was  granted ;  and  because,  as  respected  that  claim, 
\ras  not  for  the  same  invention  as  the  original  patent,  and 
»re,  within  the  express  exception  of  the  statute  (Act  of  July 
17,  §  13,  6  Stat.  122). 

is  court  on  the  subject  of  reissues,  reviewed, 
ented  on,  that  the  application  for  the  reissue  was  not  signed 
by  the  inventor,  but  only  by  the  assignee  of  the  patent. 

Stated  the  case  as  follows : 

uit  in  equity,  brought  in  the  Circuit  Court  of  the 
3s  for  the  Eastern  District  of  Pennsylvania,  by 
Lus  against  Margaret  C.  Freeman,  founded  on 
infringement  of  reissued  letters  patent  No.  3204, 
laid  Asmus,  November  24,  1868,  on  the  surrender 
etters  patent  No.  70,447,  granted  to  F.  W.  Ltir- 
mabruclf,  in  Prussia,  November  5,  1867,  for  an 
b  in  blast  furnaces. 

th  of  July,  1867,  Ltlrmann  assigned  to  Asmus  all 
tie  and  interest  in  and  to  the  improvement  for 
ann  was  about  to  apply  for  a  patent,  and  the  speci- 
yhich  was  signed  by  him  on  that  day.  The  patent 
to  Ltlrmann,  although  the  assignment  was  recorded 
at  OflBce  some  time  before  the  granting  of  the 
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On  the  3d  of  November,  1868,  Asmus  filed  in  the  Patent 
OflBce  a  petition  signed  by  himself,  but  not  signed  by  Liir- 
mann,  praying  for  the  reissue  of  the  patent  In  that  petition, 
Asmus  stated  that  he  believed  that  the  original  patent  was 
inoperative  and  invalid  by  reason  of  a  defective  specification, 
which  defect  had  arisen  from  inadvertence  and  mistake ;  and 
he  asked  that  a  new  patent  might  issue  to  him  for  the  same 
invention,  for  the  residue  of  the  period  of  the  original  patent, 
under  the  amended  specification  therewith  presented.  The 
oath  annexed  thereto,  made  by  Asmus,  was  sworn  to  October 
24, 1868,  and  stated  that  Asmus  verily  believed  that  by  reason 
of  an  insufGicient  or  defective  specification,  the  original  patent 
was  not  "  fully  valid  and  available  to  him,"  and  that  the  error 
had  arisen  from  inadvertence,  accident  or  mistake,  and  with- 
out any  fraudulent  or  deceptive  intention.  Accompanying 
the  petition  and  oath  was  a  statement  signed  by  the  attorneys 
for  Asmus,  which  said :  "  The  errors  and  defects  occurring  in 
the  original  specification  by  inadvertence  and  mistake  and 
sought  to  be  corrected  by  this  application  for  a  reissue  are  as 
foUows :  The  invention,  as  described  in  the  original  specifica- 
tion and  represented  in  the  drawings,  clearly  comprises  a  blast 
furnace  with  a  closed  breast,  where  the  ^lag  is  discharged 
through  an  opening  or  openings  cooled  with  water,  but  the 
claim  in  the  original  specification  is  confined  to  a  slag-discharge 
piece  or  cinder  block  constructed  and  attached  in  a  certain  spe- 
cific manner.  It  is  obvious  that  the  cinder  block  D  can  be  con- 
nected to  or  cast  solid  with  the  plate  C,  without  changing  the 
nature  of  the  invention,  and  in  the  new  specification  this  defect 
has  been  corrected  and  a  clause  has  been  added  to  the  claim 
with  the  view  to  cover  the  whole  ground  of  the  invention." 

The  answer  of  the  defendant  denies  the  novelty  of  the 
invention,  the  alleged  infringement,  and  the  validity  of  the 
reissue,  and  assigns  as  grounds  of  such  invalidity  that  the  ap- 
plication for  the  reissue  was  not  assented  to,  signed  or 
sworn  to  by  LUrmann ;  that  the  reissue  was  for  an  invention 
different  from  that  claimed  in  the  original  patent ;  and  that 
the  reissue  contains  much  new  matter  interpolated  by  Asmus. 
Several  other  defences  were  also  set  up. 
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to  a  comparison  of  the  specification  of  the 
at  of  the  reissue,  the  following  paper  contains 
deifications,  the  parts  in  italics  not  being  found 

and  the  parts  in  brackets  not  being  found  in 

n  that  [I]  F.  W.  Ltirmann,  of  Osnabruck,  in 
it  Prussia  [have]  invented  a  new  and  useful 
I  blast  furnaces,  and  I,  George  AsmitSj  of  the 
d  State  of  New  York,  assignee  of  the  said  F. 
lo  hereby  declare  [that]  the  following  [is]  to  he 
1  exact  description  thereof,  which  will  enable 
the  art  to  make  and  use  the  same,  reference 
B  accompanying  drawing,  forming  part  of  this 
which  drawing  Figure  1  is  a  vertical  central 
rnace  [to  which  my  improvement  is  applied] 
to  this  invention.  Fig.  2  is  a  horizontal  sec- 
le  tuyeres.  Fig.  3  is  a  front  elevation  of  the 
iece  or  cinder  hlock  detached.  Fig.  4  is  a  ver- 
ereof  [of  the  latter,  also  detached].  Similar 
corresponding  parts. 

ion  relates  to  [furnj^ces  for  smelting  iron  ore, 
object  to  dispense  with  the  Hymp'  or  fore 
'  wall  stone '  now  in  common  use  in  iron  blast 
replace  the  tymp  arrangement  by  such  a  con- 
3WS  the  slag  to]  certain  improvements  in  Hast 
t  closed  hreast ;  and  it  consists,  principally,  in 
joith  a  closed  hreast,  where  the  slag  is  discharged 
ning  cooled  with  water  in  such  a  manner  that 
r*e  hearth  a^d  the  wall  stone  can  he  dispensed 
he  sTxig  can  be  tapped  directly  from  the  hearth. 
her,  in  a  slag-discharge  piece  or  *  cinder  hlock  "* 
struction,  as  will  he  hereinafter  more  fully  ex- 
I  the  huilding  of  a  fumade  according  to  this 
ts  correct  operation  are  materially  facilitated. 
Me  those  skilled  in  the  art  to  fully  understand 
?  invention,  I  will  first  point  out  the  disadvan- 
irnaees  with  a  fore  hearth,  such  as  are  now  in 
melting  iron  ore.    In  such  [the  tymp  arrange- 
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mtvii'lfurnaces  the  slag  is  driven  out  [of  the  furnace]  by  f/rst 
being  [bemg  first]  forced  below  the  tymp  stone,  which  projects 
below  the  level  of  the  tuyeres  and  intercepts  the  currents  of 
air  and  prevents  their  escape  with  the  slag  which  stands  in 
the  [tymp]  /ore  hearth  at  the  same  level  as  on  the  hearth,  the 
slag  being  discharged  only  when  it  rises  in  the  [tymp]/^^^ 
hearth  high  enough  to  overflow  the  top  of  the  wall  stone  that 
forms  the  bottom  of  the  discharging  orifice.  By  this  arrange- 
ment the  tymp  stone  constitutes  a  trap  which  intercepts  the 
currents  of  air  and  causes  their  pressure  to  be  exerted  directly 
on  the  surface  of  the  slag  on  the  hearth.  This  method  of  con- 
struction has  several  disadvantages,  one  of  which  is  the  diffi- 
culty of  keeping  the  tymp  stone  and  the  surrounding  parts  in 
repair;  another  is,  that  the  pressure  of  the  currents  of  air  or 
wind  is  limited  [and  counteracted]  by  the  counter-pressure  of 
the  oolnmn  of  slag  in  the  [tymp]  fore  hearth  ;  and  another  is 
that,  one  side  of  the  furnace  being  occupied  by  the  [tymp,] 
fore  hearth^  no  tuyere  can  be  applied  on  that  side,  and  conse- 
quently the  supply  of  wind  is  irregularly  distributed.  By  the 
improvement  which  constitutes  the  subject-matter  of  this  pres- 
ent invention  these  disadvantages  are  overcome  [My  invention 
avoids  or  overcomes  these  disadvantages]  in  a  simple  and 
effective  manner. 

"In  [this  example  of  my  invention]  the  drawings  the  letter 
A  designates  the  furnace,  and  B  several  tuyeres,  which  are 
arranged  therein  at  a  proper  height.  The  furnace  is  con- 
structed  with  a  closed  breast^  [My  furnace  has  no  tymp]  and 
the  sides  of  the  hearth,  whether  round  or  square,  extend  clear 
down  to  the  bottom  stone,  the  usual  opening,  (not  shown  in 
the  drawing,)  being  made  in  the  lower  part  of  the  hearth  for 
the  discharge  of  the  iron.  The  openings  for  the  tuyeres  B 
Me  distributed  at  equal  distances  apart  in  the  sides  of  the 
hearth.  At  a  suitable  height  from  the  bottom  stone  [I  leave] 
wi  opening  is  left  in  the  hearth,  in  which  [I  place]  is  placed 
a  cast-iron  or  brass  slag-discharge  piece  or  ci/nder  block,  D, 
which  is  cast  or  made  with  numerous  channels  or  pipes  run- 
iiing  up  and  down  or  in  other  directions  through  it,  as  shown 
in  Figs.  3  and  4.    The  cinder  Uoch  [piece]   D  [is]  may  be 
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formed  with  a  dovetail  on  its  upper  end,  which  is  fitted  into 
the  bottom  of  a  stationary  metallic  plate,  C,  connected  with 
the  furnace,  or  it  may  he  attached  to  said  plate  in  any  other 
desirahle  manner^  or  cast  solid  with  the  same,  if  desired. 
[The]  This  plate  [C]  is  also  cast  or  made  with  channels  or 
pipes  running  through  it,  and  the  channels  or  pipes  of  said 
plate  and  of  the  cinder  block  [piece]  D  may  be  so  arranged  as 
to  connect  or  communicate  with  each  other  when  the  plate  0 
and  cinder  block  [piece]  D  are  in  their  proper  position^  [posi- 
tions] or  they  may  be  independent  of  each  other.  In  the 
drawing  the  plate  C  is  shown  above  the  cinder  hlock^  hut  it 
may  also  he  placed  helow  or  in  any  other  desirable  position  i/nr 
relation  to  the  same.  The  object  of  the  [said]  channels  or 
pipes  is  to  permit  the  plate  C  and  cinder  block  [piece]  D  to  be 
cooled  by  forcing  water  through  them  while  the  furnace  is 
in  operation,  proper  connections  being  made  for  that  purpose 
with  a  reservoir  of  cold  water  or  with  a  force-pump.  One  or 
more  holes  are  made  in  the  [said  piece]  cinder  block  D,  through 
which  the  slag  is  discharged,  the  shape  of  said  holes  being* 
shown  in  Figs.  3  and  4,  the  middle  portion  being  cylindrical, 
but  each  end  being  conical  or  flaring.  The  dimensions  of  the 
[slag-discharge  piece]  cinder  block  are  a  little  less  than  the 
opening  in  which  it  is  placed  and  the  space  left  around  it  is 
filled  with  sand,  which  can  be  readily  removed  in  case  it  is 
desired  to  remove  the  block  D  to  repair  it  or  if  it  is  desired  to 
have  an  opening  in  the  hearth  to  work  through,  as  when  any 
irregularity  in  the  smelting  process  has  taken  place.  The 
flow  of  the  cooling  water  through  the  [slag-discharge  piece] 
cinder  block  D  is  regulated  for  the  purpose  of  controlling  the 
discharge  of  the  slag  through  it.  By  allowing  much  cooling' 
water  to  circulate  through  its  water  channels  or  pipes,  the 
temperature  of  the  block  [piece]  D  is  lowered  sufficiently  to 
allow  a  coating  of  slag  to  adhere  and  choke  its  discharge  open- 
ings, which  are  of  less  diameter  in  the  middle  than  at  their 
ends.  By  reducing  the  flow  of  cooling  water  the  cinder  Hock 
[piece]  is  allowed  to  retain  a  higher  temperature,  and  in  con- 
sequence the  slag  is  melted  out  of  the  discharge  openings 
and  they  become  clear  and  open  and  permit  the  slag  to  flow 
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without  interruption.  When  the  slag  in  the  hearth  is  [lower 
than]  hdow  the  level  of  the  discharge  openings  the  latter  are 
simply  closed  by  an  iron  plug  [rod].  [My]  This  invention 
can  be  easily  applied  by  those  skilled  in  the  art  to  which  it 
belongs,  to  blast  furnaces  of  the  common  construction,  hy 
removing  the  fore  hearth  and  closing  the  aperture  left  in  the 
breast  of  the  furnace  under  the  tymp  stone  hy  inserting  the 
plate  C  loith  the  cinder  block  D,  {This  invention  is  attended 
with  soiireral  advantages  over  the  common  method  of  con- 
structing or  arranging  furnaces,  among  which  I  mention  the 
following :  ]  The  principal  advantages  deri/ved  from  this  in- 
vention  are  as  follows :  First,  it  permits  a  higher  pressure  of 
wind.  Second,  the  hearth  is  preserved  in  better  condition 
than  where  the  common  mode  of  construction  is  retained. 
Third,  the  labor  of  the  operation  of  smelting  is  lessened. 
Fourth,  it  allows  one  more  side  of  the  hearth  for  a  tuyere. 
Fifth,  it  avoids  the  stoppages  of  the  wind  supply  now  neces- 
sary as  often  as  the  iron  is  discharged.  Sixth,  a  considerable 
increase  is  gained  in  the  product  of  the  furnace,  while  at  the 
same  time  the  cost  of  labor  and  repairs  is  lessened. 

"  ffaving  thv^  described  this  invention^  [What]  whM  I  claim 
as  new,  and  desire  to  secure  by  letters  patent,  is  — 

"  1.  A  hlast  furnace  with  a  closed  hreast^  where  the  slag  is 
discharged  through  oji  opening  or  openings  cooled  hy  water^ 
substantially  as  set  forth. 

"[1.]  2.  The  slag-discharge  piece  or  cinder  block  D,  con- 
structed and  arranged  substantially  as  described. 

"[2.]  8.  The  [slag-discharge  piece]  cinder  block  D,  in  com- 
bination with  the  plate  0,  to  which  it  is  ftted  [attached,] 
substantially  as  described. 

"  [3.]  4,  The  shape  of  the  discharge  opening  or  openings 
of  the  cinder  block  [piece]  D,  being  made  flaring  at  its  ends, 
and  of  diminished  diameter  in  the  middle  or  central  part,  sub- 
stantially as  described. 

"  [4.]  6.  The  comhi/ning  [Combining  with]  of  the  slag-dis- 
<5barge  piece  or  cinder  block  with  a  series  of  water  channels 
Of  pipes,  substantially  as  and  for  the  purpose  above  set  forth. 
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"  [5.]  6.  Combining  with  the  metallic  plate  C  a  series  of 
water  channels  or  pipes,  substantially  as  and  for  the  purpose 
set  forth. 

"  [6.]  7.  The  method  of  controlling  the  discharge  of  slag 
from  blast  furnaces  by  regulating  the  temperature  of  the  slag- 
discharge  piece  or  cinder  hlock^  substantially  as  described. 

"  This  specification  signed  by  me  this  [twelfth  day  of  July, 
1867,]  ^Uh  day  of  October,  1868. 

"  [F.  W.  LuKMANN.]     George  Amnus^'^ 

After  a  hearing  on  pleadings  and  proofs,  the  court  entered  a 
decree,  on  the  19th  of  July,  1886,  adjudging  that  the  re- 
issued patent  was  valid ;  that  the  defendant  had  infringed  its 
first  claim ;  and  that  the  plaintiff  was  entitled  to  recover  profits 
and  damages,  and  referring  it  to  a  master  to  ascertain  the 
same.  The  opinion  of  the  Circuit  Court  was  given  May  14, 
1886,  and  is  reported  in  27  Fed.  Kep.  684.  On  the  report  of 
the  master,  a  final  decree  was  made  by  the  court  October  12, 
1888,  awarding  to  the  plaintiff  $1000  damages  and  the  costs  of 
suit.     The  defendant  has  appealed  to  this  court. 

Mr,  William  D,  Baldwin  for  appellant.  Mr,  Waym 
MaeVeagh  was  with  him  on  the  brief. 

Mr.  William  Bakewell  and  Mr.  Thomas  B.  Kerr  for  ap- 
pellee. 

The  validity  of  the  patent  in  suit  is  contested  on  the  grounds 
that  the  original  patent  was  not  surrendered  for  good  and  law- 
ful cause ;  that  the  reissue,  as  granted,  is  not  for  the  same  in- 
vention "  which  was  specified  in  the  said  original  letters  pat- 
ent," but,  on  the  contrary,  was  obtained  on  the  application  of 
an  assignee,  without  the  knowledge  or  consent  of  the  inventor, 
for  the  purpose  of  expanding  or  enlarging  the  claims,  so  as  to 
cover  another  and  different  invention  from  that  described  and 
claimed  in  the  original  letters  patent,  and  that  the  reissue  was 
unlawfully  and  unwarrantably  expanded  and  enlarged  to  cover 
inventions  other  and  different  from  and  broader  than  those  de- 
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scribed  and  claimed  in  said  original  letters  patent,  and  that 
said  reissued  letters  patent  are  therefore  void. 

In  the  cases  on  reissue,  especially  those  decided  by  this 
court,  it  wUl  be  found  that  it  is  not  the  mere  fact  of  reissue,  or 
of  a  change  in  the  specification  or  in  the  claims,  which  is  the 
cause  of  the  trouble.  There  is  always  something  else  which 
renders  such  changes  improper,  as,  for  example,  that  the  pat- 
entee has  slept  on  his  rights  and  allowed  an  undue  time  to 
elapse  after  the  grant  of  the  original  patent  before  applying 
for  reissue,  the  reasonable  time  being  usually  two  years  in  an- 
alogy to  the  right  an  inventor  has  to  use  his  invention  publicly 
for  that  length  of  time  before  completing  his  application ;  or 
that  the  purpose  of  the  reissue  is  merely  to  expand  the  claims 
beyond  the  scope  of  the  ^described  invention ;  or  that  it  was 
made  in  order  to  claim  that  for  which  the  applicant  was  refused 
a  patent  by  the  patent  office,  withdrawing  the  claim  in  order 
to  obtain  his  patent;  or  to  introduce  into  the  specification 
some  new  suggestion  of  invention  and  base  a  claim  upon  it,  or 
to  claim  a  patent  for  that  which  was  not  claimed  in  the  origi- 
nal   In  these  cases  reissues  are  held  to  be  invalid. 

None  of  these  adverse  circumstances  exist  in  this  case.  We 
start  with  the  following  facts :  (1)  That  the  specification  and 
drawings  of  the  reissue  are  substantially  the  same  as  the 
original  patent.  This  appellant's  expert  admits:  (2)  That  the 
only  claim  in  which  a  decree  is  asked  in  favor  of  the  appellee 
(the  first)  is  for  an  invention  which  is  {a)  clearly  and  fully 
described  in  the  original  specification  :  (J)  distinctly  stated  in 
the  original  specification  to  be  the  invention  of  the  applicant : 
(c)  manifestly  the  same  which  the  original  patent  states  to  be 
the  gist  of  the  invention:  (3)  That  the  application  was  made 
within  one  year  after  the  date  of  the  original  patent :  (4)  That 
there  is  no  evidence  that  the  invention  was  used  by  the  public 
between  the  dates  of  the  original  and  the  reissue  so  that  no 
adverse  rights  have  accrued. 

An  objection  to  the  reissue  is  made  in  the  answer  that  it 
was  obtained  on  an  application  of  an  assignee  and  without  the 
knowledge  or  consent  of  the  inventor.  A  sufficient  reply  to 
this  is  that  the  reissue  was  granted  under  the  act  of  1836, 
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which  does  not  require  the  consent  or  knowledge  of  the 
inventor,  and  that  by  the  act  of  March  3,  1871,  it  is  expressly 
provided  that  the  requirement  that  in  case  of  reissue  by 
assi^ees  the  specification  shall  be  sworn  to  by  the  inventor, 
if  living,  shall  not  be  construed  to  apply  to  patents  issued  and 
assi^ed,  (as  was  the  patent  in  this  suit,)  prior  to  July  8, 1870. 
In  such  a  case  the  reissue  was  proper.  Walker  v.  Terr^ 
Haute,  44  Fed.  Rep.  70,  73. 

Nor  may  it  be  amiss  to  advert  to  the  fact  that  this  reissue 
was  granted  in  1868,  under  the  provisions  of  the  13th  section 
of  the  Patent  Act  of  1836,  which  expressly  authorized  the 
amendment  of  the  claims  of  the  original  patent  as  well  as  of 
the  description  of  the  invention.  Prior  to  the  act  of  1870  the 
word  '^  specification  "  always  meant  4bhe  claim  as  distinguished 
from  the  description,  as  is  clearly  pointed  out  in  Eobinson  on 
Patents,  Vol.  2,  Sec.  655  and  note  2,  and  admirably  elucidated 
by  Mr.  Justice  Blatchford,  in  Wilson  v.  Coon,  18  Blatcbford, 
532-536.  Now,  the  reissue  section  of  the  act  of  1836  (§  13) 
provides  that  on  surrender  of  a  patent  the  Commissioner  shall 
"  cause  a  new  patent  to  be  issued  to  the  said  inventor  for  the 
same  invention  ...  in  accordance  with  the  patentee's 
corrected  description  and  specificatian.^^ 

In  the  case  of  HurVbut  v.  SchiUinger,  130  U.  8.  466,  468,  the 
original  patent  was  for  concrete  pavement  laid  in  sections  with 
strips  of  tar  paper  interposed  between  the  sections.  The  only 
claim  was  '^  the  arrangement  of  tar  paper,  or  its  equivalent, 
between  adjoining  blocks  of  concrete,  substantially  as  and  for 
the  purpose  described."  This  patent  was  dated  July  19,  1870, 
In  May,  1871,  a  reissue  was  granted  with  two  claims,  one  like 
the  claim  of  the  original,  except  for  the  substitution  of  the 
words  "set  forth"  in  place  of  the  word  "described."  Another 
claim  was  added  as  follows:  "A  concrete  pavement  laid  in 
detached  blocks  or  sections  substantially  in  the  manner  shown 
and  described." 

In  this  case  as  in  the  patent  in  suit,  the  invention  covered 
by  the  new  claim  of  the  reissue  was  not  specifically  claimed  in 
the  original,  and  the  reissue  application  was  made  within  one 
year.    A  clause  had  been  inserted  in  the  new  specification  to 
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the  effect  that  "  the  tar  paper  may  be  omitted  and  the  blocks 
formed  without  interposing  anything  between  the  joints,"  bat 
this  was  stricken  out  by  disclaimer.  The  reissue  was  sustained 
by  this  court,  and  Mr.  Justice  Blatohford,  speaking  for  the 
court,  says:  "To  limit  the  patent  to  the  permanent  interposi- 
tion of  a  material  equivalent  to  tar  paper  would  limit  the  actual 
invention."    See  also  Eames  v.  Aridrews^  122  U.  S.  40. 

We  submit  that  these  examples  of  the  application  by  this 
court  of  the  doctrines  of  law  relating  to  reissues  fully  warrant 
the  reissue  in  the  present  case ;  for,  if  anything  is  clear  in  the 
case  at  bar,  it  is  that  the  original  specification  not  only  fully 
describes  the  invention  claimed  in  the  first  claim  of  the  reissue, 
but  distinctly  states  it  to  be  the  invention  sought  to  be  pat- 
ented, the  whole  described  construction,  as  well  as  the  claims 
necessarily  implying  the  use  of  a  closed  breast  to  the  blast  fur- 
nace with  provision  for  discharging  the  slag  through  an  open- 
ing cooled  by  water. 

Mr.  JusnoB  Blatohford,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

As  we  are  of  opinion  that  the  decree  below  must  be  reversed, 
because  of  the  invalidity  of  the  reissue,  it  is  unnecessary  to 
consider  any  other  question. 

The  only  claim  of  the  reissue  which,  it  is  now  contended, 
was  infringed,  is  the  first  claim,  which  reads  as  follows :  "  1.  A 
blast  furnace  with  a  closed  breast,  where  the  slag  is  discharged 
through  an  opening  or  openings  cooled  by  water,  substantially 
as  set  forth."  Claims  2  to  7,  inclusive,  of  the  reissue  are  sub- 
stantially in  the  same  language  as  claims  1  to  6  of  the  original. 
Claim  1  in  the  reissue  is  entirely  new,  and  it  is  not  contended 
here  that  the  defendant  infringed  any  of  the  claims  of  the 
original  patent,  or  any  claim  of  the  reissue  other  than  claim  1. 

It  was  held  by  the  Circuit  Court  that,  while  claim  1  of  the 
reissue  was  not  embraced  in  the  original,  the  matter  claimed 
by  that  claim  was  so  embraced ;  that  the  language  of  the  orig- 
inal specification  clearly  described  the  closed-breast  furnace; 
that  a  furnace  built  in  accordance  with  the  language  of  the 
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original  would  be  necessarily  closed-breasted ;  that  the  other 
element  of  claim  1  of  the  reissue,  "  where  the  slag  is  discharged 
through  an  opening  or  openings  cooled  by  water,"  was  no  less 
clearly  described  in  the  original ;  that  the  drawings  originally 
filed  showed  the  same;  that  claim  1  of  the  reissue  might, 
therefore,  have  been  embraced  in  the  patent  as  first  issued,  or 
introduced  into  the  reissue  without  changing  the  specification ; 
that  the  change  made  by  the  reissue  simply  expressed  the 
same  thing  in  different  terms ;  that  claim  1  of  the  reissue  was, 
therefore,  not  an  enlargement  of  the  invention;  that  such 
additional  claim,  omitted  through  inadvertence,  accident  or 
mistake,  might  be  secured  by  means  of  a  reissue,  if  applied  for 
within  a  reasonable  time ;  that  in  this  case  the  application  was 
made  a  little  after  the  expiration  of  one  year ;  and  that  the 
question  whether  the  omission  occurred  through  inadvertence, 
accident  or  mistake,  was  a  question  for  the  Commissioner  of 
Patents. 

But  we  are  of  opinion  that  these  views  cannot  prevail  in  the 
present  case.  It  is  apparent,  from  the  description  contained  in 
the  specification  of  the  original  patent,  that  LUrmann  considered 
his  invention  to  consist  essentially  of  a  removable  slag-discharge 
piece,  cast  with  numerous  channels  or  pipes  running  through 
it,  formed  with  a  dovetail  at  its  upper  end  fitted  into  the 
bottom  of  a  stationary  metallic  plate  connected  with  the  fur- 
nace, and  provided  with  channels  or  pipes  so  that  water  might 
flow  through  the  slag-discharge  piece  and  plate,  conjointly  or 
separately,  that  they  might  be  cooled  while  the  furnace  was 
in  operation.  The  slag-discharge  piece  was  made  removable, 
and  provided  with  one  or  more  holes,  the  middle  portion  of 
the  holes  being  cylindrical,  but  each  end  being  conical  or  flar- 
ing. By  regulating  the  flow  of  water  through  the  slag-dis- 
charge piece,  its  temperature  could  be  lowered  sufficiently  to 
allow  a  coating  of  slag  to  choke  the  discharge-opening,  which 
coating  could  be  melted  out  by  diminishing  the  flow  of  water 
and  thus  allowing  the  temperature  to  rise.  The  opening  could 
be  closed  by  an  iron  block  when  necessary. 

The  fundamental  devices  claimed  by  LUrmann  as  his  im- 
provements were  (1)  the  metal  plate  C,  provided  with  water 
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channels ;  (2)  the  removable  slag-discharge  piece  provided  with 
water  channels;  and  (3)  the  method  of  regulating  the  dis- 
charge of  the  slag  by  raising  and  lowering  the  temperature 
of  the  slag-discharge  piece. 

The  first  claim  of  the  original  patent  claimed  a  slag-dis- 
charge piece  provided  with  a  water  circulation,  connected  with 
a  water-cooled  plate  C,  having  small  hour-glass-shaped  dis- 
charge openings,  and  capable  of  being  removed  from  the 
furnace  when  desired.  The  slag-discharge  piece  of  the  second 
claim  was  of  the  same  character  as  that  described  in  the  first 
claim.  The  third  claim  was  for  the  shape  of  the  slag-discharge 
opening,  flaring  at  its  ends,  and  of  diminished  diameter  in  the 
middle.  The  fourth  claim  was  for  the  combination  of  such 
slag-discharge  piece  and  a  series  of  water  channels  or  pipes. 
The  fifth  claim  was  for  the  combination  of  the  metallic  plate 
C,  with  a  series  of  water  channels  or  pipes.  The  sixth  claim 
was  for  regulating  the  discharge  of  the  slag  by  varying  the 
temperature  of  the  water-cooled  slag-discharge  piece. 

Asmus,  in  his  testimony,  states  that  his  reason  for  obtaining 
a  reissue  was  to  make  the  meaning  of  the  whole  invention  as 
clear  as  possible ;  that  the  reason  why  he  did  not  apply  sooner 
for  the  reissue  was  that,  in  arranging  a  number  of  furnaces, 
they  differed  more  or  less  in  construction,  and  he  had  to  adapt 
his  construction  according  to  the  circumstances ;  that  this 
made  it  necessary  to  give  the  construction  quite  different 
shapes,  retaining  always  the  main  points;  that  experience 
caused  him,  in  order  to  prevent  mistakes,  to  find  a  formula 
which  expressed  the  spirit  of  the  invention  in  the  cleai'est 
way  possible,  and  which  flowed  plainly  from  the  technical 
description  given  in  the  original  patent ;  and  that  the  experi- 
ence and  the  reasoning  derived  from  it  took  up  some  time. 
When  asked  what  kind  of  mistakes  he  referred  to,  he  said, 
"That  difference  in  shape  might  be  taken  for  a  different  thing." 

This  testimony  shows  that,  instead  of  desiring  merely  to 
remedy  formal  defects  which  appeared  on  the  face  of  the 
papers,  Asmus  waited  until  experience  and  reasoning  had 
shown  him  the  broadest  formula  in  which  to  express  the 
clahns  of  his  patent  so  as  to  cover  all  possible  modifications. 
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While  the  petition  for  the  reissue  states  that  Asmus  believes 
that  the  original  patent  "  is  inoperative  and  invalid  by  reason 
of  a  defective  specification,"  he  does  not  make  that  allegation 
in  his  oath,  but  states  in  the  latter  merely  that  the  patent  ^'  is 
not  fully  valid  and  available  to  him ; "  and  in  the  statement 
accompanying  the  petition  and  oath,  his  attorneys  say  that 
the  claim  in  the  original  specification  is  confined  to  a  slag- 
discharge  piece  or  cinder  block  constructed  and  attached  in  a 
certain  specific  manner,  and  that  the  new  first  claim  is  added 
"  with  the  view  to  cover  the  whole  ground  of  the  invention." 
A  comparison  of  the  original  specification  with  that  of  the 
reissue  shows  that  the  only  substantial  change  made  is  to 
insert  in  the  latter  enlarged  definitions  and  descriptions  of  the 
alleged  invention,  and  the  new  and  enlarged  first  claim. 

In  the  assignment  of  July  12,  1867,  from  LUrmann  to 
Asmus,  which  bears  date  the  same  day  as  the  signature  of 
LUrmann  to  the  original  specification,  the  latter  says  that  his 
invention  "is  fully  described  in  the  specification  pertaining 
to  said  application,  which  I  have  signed  under  oath."  The 
inventor  did  not  swear  to  the  specification  filed  for  the  reissue ; 
and,  although  his  oath  was  not  required  to  it,  as  the  law  stood 
at  the  time  the  reissue  was  applied  for,  yet  the  fact  remains 
that  the  reissue  was  wholly  the  work  of  the  assignee  and  not 
at  all  of  the  inventor ;  and  it  by  no  means  followed  that  the 
inventor  would  ever  have  asserted  that  there  was  any  erroi 
in  the  original  specification  or  claims,  arising  from  inadver- 
tence, accident  or  mistake. 

The  new  matter  inserted  in  the  specification  of  the  reissue, 
and  hereinbefore  set  forth  in  italics,  in  connection  with  the 
omission  from  the  reissue  of  the  parts  in  brackets  contained  it 
the  original,  constituted  a  broad  definition  on  which  to  found 
claim  1  of  the  reissue  —  a  claim  to  "  a  blast  furnace  with  s 
closed  breast,  where  the  slag  is  discharged  through  an  open 
ing  or  openings  cooled  by  water,  substantially  as  set  forth.' 
In  addition  to  the  description  in  the  original  of  the  connection 
of  the  slag-discharge  piece  with  the  metallic  plate  C,  it  is  alsc 
stated  in  the  reissue  that  such  slag-discharge  piece  may  be 
attached  to  the  plate  C  "  in  any  other  desirable  manner,  oi 
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cast  solid  with  the  same,  if  desired."  This  is  new  matter,  as 
is  also  the  addition,  in  the  speoification  of  the  reissue,  that,  in 
the  drawing,  the  plate  C  is  shown  above  the  slag-discharge 
piece  or  cinder  block,  bat  that  it  may  also  be  placed  below,  or 
in  any  other  desirable  position  in  relation  to  the  same.  So, 
also,  it  is  added  in  the  specification  of  the  reissue  that  the 
invention  can  be  applied  to  blast  furnaces  of  the  common  con- 
struction "  by  removing  the  fore  hearth  and  closing  the  aper- 
ture left  in  the  breast  of  the  furnace  under  the  tymp  stone  by 
inserting  the  plate  C  with  the  cinder  block  D." 

But  the  material  point  is  the  extension  of  the  invention 
claimed,  by  the  addition  of  claim  1  of  the  reissue,  the  words 
in  which,  "  substantially  as  set  forth,"  refer  to  the  new  matter 
in  the  reissue,  that  the  slag  is  discharged  ^'  through  an  opening 
cooled  with  water  in  such  a  manner  that  the  tymp,  or  fore 
hearth,  and  the  wall  stone  can  be  dispensed  with."  The  inten- 
tion manifestly  was  to  construe  the  first  claim  so  as  to  cover 
any  kind  of  blast  furnace  with  a  closed  breast,  having  a  slag- 
discharge  opening  cooled  in  any  manner  or  to  any  extent  by 
water.  There  is  nothing  in  the  original  specification  which 
indicates  that  any  such  claim  was  intended  to  be  made  in  the 
original  patent.  On  the  contrary,  the  whole  purport  of  that 
specification  shows  that  it  was  intended  to  claim  only  a  slag- 
discharge  piece  or  cinder  block  constructed  and  attached  in  a 
specific  manner,  as  is  set  forth  in  the  statement  of  the  attor- 
neys of  Asmus,  accompanying  his  application  for  the  reissue. 

This  case  was  decided  in  the  Circuit  Court,  May  14,  1886; 
and  both  before  and  since  that  there  have  been  numerous  de- 
cisions in  this  court  which  require  that  the  present  reissue  be 
held  invalid,  although  it  was  applied  for  within  less  than  a 
year  after  the  granting  of  the  original  patent.  Those  cases 
are  Mahn  v.  Harwood^  112  U.  S.  354;  Coon  v.  Wilsan^  113 
U.  S.  268;  Ives  v.  Sarge^it,  119  U.  S.  652;  Parker  <&  Whipple 
Co.  V.  Ta7«  Clock  Co.,  123  U.  S.  87;  Matthews  v.  Ironclad  Mfg. 
Co.,  124  U.  S.  847;  Hoskin  v.  Fisher,  125  U.  S.  217;  Flower 
V.  Detroit,  127  U.  S.  563 ;  Yale  Lock  Co.  v.  Berkshire  Bank, 
135  U.  S.  342;  Electric  Gas  Co.  v.  Boston  EUctnc  Co.,  139 
U.  S.  481. 
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In  Mahn  v.  Harwood^  a  reissue  was  held  invalid,  where  it 
was  clear  that  the  only  object  of  it  was  to  enlarge  the  claims 
of  the  original  patent.  The  description  was  not  altered  in  the 
least.  The  claims  in  the  original  were  clear  and  explicit,  one 
of  them  being  retained  substantially  in  the  reissue.  Nothing 
was  altered  or  changed,  except  to  multiply  the  claims  and 
make  them  greater,  and  that  was  done,  not  for  the  benefit  of 
the  original  patentee,  but  for  that  of  his  assignee. 

In  Coon  V.  Wilson^  the  application  for  the  reissue  was  made 
a  little  more  than  three  months  after  the  granting  of  the  orig- 
inal patent;  but  it  was  said  that  a  clear  mistake,  inadvertently 
committed,  in  the  wording  of  the  claim,  was  necessary,  with- 
out reference  to  the  length  of  time ;  that  there  was  no  mistake 
in  the  wording  of  the  claim  of  the  original ;  that  the  descrip- 
tion warranted  no  other  claim  and  did  not  warrant  the  claim 
of  the  reissue;  that  the  description  had  to  be  changed  in  the 
reissue  to  warrant  its  new  claim;  and  that  the  description  in 
the  reissue  was  not  a  more  clear  and  satisfactory  statement  of 
what  was  described  in  the  original,  but  was  a  description  of  a 
different  thing,  so  ingeniously  worded  as  to  cover  what  was 
claimed  in  the  reissue. 

In  Ives  V.  Sargenty  the  doctrine  of  Coon  v.  Wilson  was  ap- 
proved and  applied. 

The  whole  subject  was  reviewed  in  Parker  <&  Whipple  Co.  v. 
Yale  Clock  Co,,  and  the  dicta  in  the  case  of  Seymour  v.  Os- 
bomCy  11  Wall.  516,  were  considered;  and  it  was  held  that 
what  was  suggested  or  indicated  in  the  original  specification 
was  not  to  be  considered  as  a  part  of  the  original  invention 
intended  to  be  covered  by  the  original  patent,  unless  it  could 
be  seen,  from  a  comparison  of  the  two  patents,  that  the  in- 
vention which  the  original  was  intended  to  cover  embraced 
the  things  thus  suggested  or  indicated  in  the  original  specifica 
tion,  and  unless  the  original  specification  indicated  that  those 
things  were  embraced  in  the  invention  intended  to  have  beer 
secured  by  the  original  patent.  The  cases  of  Ma/m  v.  IZar^ 
wood  and  Coon  v.  Wilson  were  cited  and  approved. 

The  case  of  Parker  &  Whipple  Co,  v.  Yale  Clock  Co.  is  citec 
and  applied  in  Matthews  v.  Ironclad  Mfg.  Co.j  in  Hoskin  v 
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Fisher,  in  Yale  Lock  Co.  v.  James,  125  U.  S.  447,  464,  and  in 
Flower  v.  Detroit. 

In  Yale  Lock  Co.  v.  Berkshire  Bank,  a  reissue  was  held  in- 
valid, although  it  was  applied  for  only  thirteen  days  after  the 
granting  of  the  original,  because  there  was  not  a  clear  mistake, 
inadvertently  committed,  in  the  wording  of  the  claim;  and 
the  cases  of  Coon  v.  Wilson,  Ives  v.  Sargent  and  Parker  <6 
Whtj}ple  Co.  V.  Yale  Clock  Co.  were  cited  and  applied. 

In  Electric  Oas  Co.  v.  Boston  Electric  Co.,  a  reissue  was 
held  invalid  because  there  was  no  inadvertence,  accident  or 
mistake,  such  as  would  authorize  a  reissue  with  new  claims, 
and  the  sole  object  of  the  reissue  was  unlawfully  to  expand 
the  claims. 

We  are  of  opinion  that  the  present  reissue  is  invalid,  so  far 
as  the  first  claim  of  it  is  concerned,  because  it  is  not  for  the 
same  invention  as  the  original  patent,  and  is,  therefore,  within 
the  express  exception  of  the  statute,  (Act  of  July  4,  1836,  c. 
357,  §  13,  5  Stat.  122).  There  is  nothing  inconsistent  with  the 
foregoing  views,  in  our  decision  in  Topliff  v.  Topliff,  ante,  156. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  case  re- 
Tna^nded  to  that  court,  with  a  direction  to  dismiss  the  Wl^ 
with  costs. 


RYAN  V.  HARD. 

APPEAL    FROM    THE    dBOUIT    COURT    OF    THE    UNTTED    STATES    FOR 
THE   NORTHERN   DISTRICT   OF   NEW   YORK. 

No.  846.    Argaed  April  28, 1892.  —  Decided  May  16, 1892. 

Letters  patent  No.  241,821,  granted  May  10, 1881,  to  Charles  H.  Dnnks  and 
James  B.  Ryan,  for  Improvements  in  swing  woven-wire  bed-bottoms,  are 
invalid  for  want  of  patentability ;  fOl  that  was  done  being  to  suspend  a 
fabric  well  known  as  a  bed-bottom  in  substantially  the  same  manner  that 
other  fabrics  used  for  that  purpose  had  been  suspended. 

Thb  case  is  stated  in  the  opinion. 

Mr.  John  B.  Oleason  for  appellants. 

VOL.  CXLV— 16 
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Mr,  James  B,  Jenkins  for  appellees. 

Mb.  Justice  Blatchford  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  equity,  brought  April  7, 1887,  in  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  New 
York,  by  James  B.  Kyan,  Francis  A.  Hall,  William  R  Cougle 
and  Richard  W.  Elliott,  against  Charles  H.  Hard,  John  J.  Craw- 
ford and  Henry  D.  Hard,  for  an  alleged  infringement  of  letters 
patent  No.  241,321,  granted  May  10, 1881,  to  Charles  H.  Dunks 
and  James  B.  Kyan  for  improvements  in  swing  woven-wire 
bed-bottoms.  The  alleged  infringement  consisted  in  the  sale 
by  the  defendants  of  woven-wire  bed-bottoms,  containing  the 
patented  improvements.  The  answer  of  the  defendants  set 
up,  among  other  things,  the  want  of  novelty  and  of  patenta- 
bility. Issue  was  joined  and  proofs  were  taken,  and  the  Cir- 
cuit Court,  held  by  Judge  Coxe,  on  August  13,  1888,  gave  an 
opinion  in  favor  of  the  defendants,  (35  Fed.  Rep.  831,)  in  pur- 
suance of  which  a  decree  was  entered  dismissing  the  bill. 

The  specification  of  the  patent  says : 

"  C  represents  a  central  section  of  the  ordinary  woven-wire 
fabric  in  common  use  in  bed-bottoms.  This  fabric  is  attached, 
at  either  or  both  ends,  to  a  swinging  cross-bar,  which,  in  turn, 
is  suspended  from  one  of  the  end  rails  of  the  bedstead.  By 
preference  we  construct  the  swinging  bar  in  two  parts  —  a 
lower  portion,  D,  formed  of  wood,  to  which  one  end  of  the 
woven  fabric  is  secured  by  means  of  suitable  pins,  or  other- 
wise, and  an  upper  portion,  D',  provided  upon  its  outer  edge 
with  a  series  of  holes,  rf,  the  upper  and  lower  portions  being 
secured  to  each  other  by  rivets,  bolts  or  other  analogous  de- 
vices. Thus  the  upper  part  may  be  made  to  assist  in  securing 
the  end  of  the  woven  fabric,  to  cover  the  end  of  the  fabric, 
and  thus  protect  the  mattress  from  undue  wear,  and  also  as  a 
means  by  which  to  attach  the  springs  E,  links  or  other  devices 
employed  to  connect  said  swinging  bar  with  the  end  rail  of  the 
bedstead. 

"  E  E  represent  a  series  of  spiral  springs,  each  connected  at 
one  end  to  the  swinging  bar,  and  at  the  other  end  to  the  end 
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rail  of  the  bedstead,  preferably  by  means  of  an  interposed 
supplemental  bar  or  rail,  F,  which,  in  this  instance,  we  have 
represented  as  being  a  metal  bar  provided  with  holes  upon  one 
edge  for  the  attachment  of  the  springs,  and  provided,  also, 
upon  the  other  edge  with  holes,  /*,  adapted  to  receive  pins,  by 
means  of  which  said  bar  F  can  be  attached,  either  to  the  end 
rail  of  the  bedstead  or  to  a  separate  rail,  G,  which,  in  turn,  is 
secured  to  the  end  rail  of  the  bedstead. 

"  In  Fig.  1  we  have  shown  both  methods  of  attaching  the 
bar  F  to  the  bedstead,  it  being  attached  to  the  foot-rail  B'  by 
means  of  a  series  of  bolts,  hooks  or  pins,  h ;  and  in  case  pins 
are  inserted  in  the  rail  B'  for  this  purpose,  we  prefer  to  incline 
them  backward,  in  order  to  prevent  the  bar  F  from  being  acci- 
dentally detached  when  in  use ;  or  the  pins  may  be  provided 
with  heads,  the  holes  in  the  end  rail  of  the  bedstead  being 
inclined  inwardly  at  their  lower  ends,  when  the  tension  of  the 
springs  E  will  keep  the  form  in  position. 

"When  the  bar  G  is  employed  its  ends  may  be  notched  to 
engage  with  the  vertical  posts  of  the  bedstead,  or  with  cleats 
or  ribs  secured  to  the  inner  faces  of  the  posts  or  of  the  side 
rails,  as  the  construction  of  the  bedstead  shall  indicate  as  being 
most  convenient ;  or  the  end  rail  of  the  bedstead  may  be  pro- 
vided with  an  inwardly  projecting  rib  having  pins  or  hooks 
corresponding  to  those  marked  h ;  or  hooks  may  be  attached 
to  and  project  from  the  inner  face  of  the  rail  in  proper  position 
to  receive  the  bar  F. 

"  Referring  to  Fig.  4,  H  H  are  the  side  rails,  and  1 1'  the 
end  rails,  of  a  bed-bottom  adapted  to  be  applied  to  a  bedstead 
of  any  ordinary  or  approved  construction,  and  rest  upon  the 
cleats  with  which  such  bedsteads  are  usually  provided  for  the 
purpose  of  supporting  a  detachable  bed-bottom. 

"  In  this  construction  we  prefer  to  dispense  with  the  supple- 
mental rail  G  and  attach  the  bars  F  directly  to  the  end  rails, 
1 1'  in  such  manner  as  to  be  readily  detached  therefrom,  in 
order  to  facilitate  the  rolling  up  of  the  spring  portions  for 
transportation. 

"  By  an  examination  of  the  drawings  it  will  be  seen  that  the 
cut  ends  of  the  woven-wire  fabric  enter  and  are  secured  within 
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Lt  formed  between  the  upper  and  lower  faces  of  the 
ig  bar  D  D',  and  that  the  springs  or  links  which  con- 
d  bar  to  the  end  rail  are  attached  to  the  bar  at  the  edge 
3  to  that  at  which  the  woven  wire  enters  the  throat, 
Eibout  the  same  horizontal  plane,  so  that  the  tension  of 
bs  tends  to  maintain  the  bar  in  a  substantially  horizon- 
le,  thus  presenting  a  suitable  surface  adapted  to  support 
stress  without  undue  wear  upon  any  portion  of  its  lower 
So,  also,  constructing  the  bar  in  such  manner  that  it 
bed  to  receive  a  hook  formed  of  one  of  the  convolutions 
iprings  E  facilitates  the  employment  of  such  springs  as 
e  usually  found  in  the  market,  this  result  being  best 
d  by  the  employment  of  a  strip  of  metal  for  one  part 
)ar  D  D';  but  we  do  not  wish  to  be  limited  to  the  use 
1  for  that  purpose.  One  advantage  which  is  due  to  the 
vood  for  this  bar  is  the  fact  that  its  yielding  and  elastic 
permits  attachment  of  the  spring-wire  of  which  the 
)  is  formed,  and  the  vibrations  of  the  bar,  when  in  use, 
)  breaking  their  attached  ends. 

the  use  of  the  springs  and  swinging  bars  the  great  strain 
le  woven  fabric  which  is  required  in  beds  of  other  con- 
n  may  be  dispensed  with,  because  the  springs  may  be 
f  such  strength  as  will  permit  the  fabric  to  be  supported 
mparatively  little  tension  upon  it  when  the  bed  is  not 
ng  any  weight  except  that  of  the  bedding,  the  springs 
ling  undue  sagging  of  the  fabric  when  the  weight  of  a 
is  thrown  upon  it. 

do  not  wish  to  be  limited  to  any  particular  description 
igs  for  connecting  the  swinging  bar  or  bars  w^ith  the 
d,  or  with  the  supporting  frame  shown  in  Fig.  2,  as 
>ther  forms  of  springs  might  be  employed  without 
[ig  from  the  spirit  of  our  invention, 
lenever  in  this  patent  we  use  the  word  ^  bed-bottom '  or 
re  wish  to  be  understood  as  meaning  either  a  removable 
ction,  like  that  shown  in  Fig.  4,  which  is  adapted  to  be 
ad  sold  as  an  article  of  manufacture,  separate  and  apiart 
le  bedstead  with  which  it  is  to  be  used,  or  a  construo- 
iapted  to  be  attached  directly  to  the  end  rails  of  an 
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ordinary  bedstead,  our  invention  being  equally  adapted  for  use 
upon  either  of  such  constructions." 

The  claims  are  three  in  number,  as  follows: 

"  1.  In  a  bed-bottom,  the  combination,  with  an  end  rail,  of 
the  links  or  springs,  the  section  of  woven-wire  fabric,  and  an 
intermediate  connecting  transverse  bar,  provided  upon  one 
edge  with  a  throat  adapted  to  receive  the  ends  of  a  wire,  and 
upon  the  opposite  side  with  means  for  attaching  the  links  or 
springs,  substantially  as  described. 

"  2.  In  a  bed-bottom,  the  combination,  with  the  end  rail,  of 
the  links  or  springs,  the  section  of  woven-wire  fabric,  and  an 
intermediate  connecting  bar  consisting  of  a  part  to  which  the 
fabric  is  attached,  and  a  part  adapted  to  protect  the  mattress 
from  contact  with  the  ends  of  the  wire,  substantially  as  set 
forth. 

"3.  In  a  bed-bottom,  the  connecting  rail  consisting  of  the 
part  D,  of  wood,  to  which  the  fabric  is  attached,  and  the  part 
D',  of  metal,  adapted  to  have  the  end  of  the  springs  E  attached 
thereto,  substantially  as  set  forth." 

The  opinion  of  the  Circuit  Court  says :  "  The  essential  feat- 
ure of  the  invention  consists  in  attaching  the  woven-wire 
fabric  to  a  swinging  cross-bar,  which  in  turn  is  suspended  by 
helical  springs  from  the  end  rails  of  the  bedstead.  The  paten- 
tees assert  that  by  this  arrangement  are  secured  all  the  advan- 
tages of  a  swinging  bed  —  elasticity,  durability,  and  resiliency 
—  while  sagging  in  the  centre  and  the  sudden  jerky  motion 
common  in  some  bed-bottoms  are  avoided."  It  then  recites 
the  first  two  claims,  and  proceeds:  "Every  element  of  the 
combination  covered  by  these  claims  was  concededly  old  and 
well  known  at  the  date  of  the  patent.  Woven  wire  had  been 
used  for  more  than  twenty-five  years  as  a  fabric  for  bed- 
bottoms.  It  had  been  stretched  from  end  rail  to  end  rail  and 
fastened  by  means  very  similar  to  that  described  in  the  pat- 
ent. Bed-bottoms  made  of  canvas,  cord,  sacking,  and  jointed 
hnks  attached  to  *  swing-bars '  had  been  suspended  by  helical 
springs  in  analogous  combinations.  If,  for  instance,  a  fabric 
of  woven  wire  were  substituted  for  the  canvas  of  the  Loomis 
structure,  it  would  probably  be  an  exact  anticipation  of  the 
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complainant's  combination."  The  "Loomis  structure"  thus 
referred  to  is  the  structure  described  in  letters  patent  Iso. 
101,029,  granted  March  22,  1870,  to  George  W.  Loomis,  for 
an  improved  spring  bed-bottom.  The  specification  and  draw- 
ings of  the  Loomis  patent  show  a  bed-bottom  which  has  an 
intervening,  vibrating,  connecting  swing-bar,  the  office  of 
which  is  the  same  as  in  the  plaintiffs  patent,  namely,  to  con- 
nect the  web  with  the  helical  springs.  The  bed-bottom  has  a 
web  of  canvas,  an  intervening  connecting  bar,  and  helical 
springs.  The  web  of  canvas  is  fastened  at  both  ends  to  the 
wooden  swing  cross-bars,  which  are  attached  to  helical  springs 
on  the  opposite  sides. 

The  opinion  of  the  Circuit  Court  then  proceeds :  "  Is  there 
patentable  novelty  in  this  change  ?  It  is  thought  not.  If  the 
patentees  had  been  the  first  to  introduce  woven  wire  into  the 
art,  there  would  be  more  difficulty  in  reaching  this  conclusion, 
but  they  were  not.  All  that  they  did  was  to  suspend  a  fabric 
well  known  as  a  bed-bottom  in  substantially  the  same  manner 
that  other  fabrics  used  for  that  purpose  had  been  suspended. 
If  the  patentees,  instead  of  using  woven  wire  had  used  some 
other  woven  fabric  —  woven  twine  or  tape,  for  example  —  if 
their  claims  had  included  carpet  or  rubber  cloth  instead  of 
woven  wire,  it  will  hardly  be  contended  that  they  would  be 
entitled  to  take  rank  as  inventors.  Why,  then,  should  the 
use  of  woven  wire  give  them  this  distinction  ?  Its  peculiar 
advantages  above  referred  to  as  a  material  for  beds  were  not 
discovered  by  them.  The  idea  of  swinging  a  bed-bottom  was 
not  theirs.  They  have  substituted  one  well-known  material 
for  another  and  nothing  more." 

The  court  also  said  that  the  same  material  had  been  fastened 
to  the  rigid  end  rails  by  similar  devices,  and  that  the  changes 
made  by  the  patentees  were  only  those  which  would  occur  to 
a  mechanic  who  had  skill  enough  to  adapt  the  heavy  and  cum- 
bersome joint  to  the  new  circumstances. 

We  concur  with  the  Circuit  Court,  and  its  decree  is 

Affirmed. 


Digitized  by 


Google 


EARNSHAW  v.   CADWALADER.  247 

Statement  of  the  Case. 

EARNSHAW  v.  CADWALADER. 

ERROB  TO  THE  OIKOUIT  (X)URT  OF  THE   UNITED   STATES   FOB  THE 
EASTERN  DISTRICT  OF  PENNSYLVANIA. 

No.  348.    Argued  April  29, 1802.  —  Decided  May  16, 1802. 

Under  schedule  C  of  §  2502  of  the  Revised  Statutes,  as  enacted  by  §  6  o#  the 
act  of  March  3,  1883,  c.  121,  (22  Stat.  497,)  iron  ore  was  charged  with  a 
duty  of  75  cents  per  ton,  and  that  duty  was  assesslble  on  the  nnmber  of 
pounds  of  iron  ore  reported  by  the  United  States  weigher,  and  not  on  the 
ore  after  the  moisture  was  dried  out  of  it. 

Tffls  is  an  action  at  law,  brought  in  January,  1888,  in  the 
Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Pennsylvania,  by  John  W.  S.  Earnshaw  against  John  Cadwal- 
ader,  collector  of  customs  for  the  district  of  Philadelphia,  to 
recover  $71.61,  as  an  alleged  excess  of  duties  exacted  by  the 
collector  on  three  importations  of  iron  ore,  made  in  February 
and  April,  1887,  by  the  plaintiff,  into  the  port  of  Philadelphia, 
from  Porman,  Spain.  The  case  was  tried  before  a  jury,  in 
October,  1888,  who  rendered  a  verdict  for  the  defendant,  and 
he  had  a  judgment,  to  review  which  the  plaintiflf  has  brought 
a  writ  of  error. 

The  iron  ore  was  dutiable  under  Schedule  C  of  §  2502  of  the 
Bevised  Statutes,  as  enacted  by  §  6  of  the  act  of  March  3, 1883, 
c.  121,  (22  Stat.  497,)  under  the  provision  imposing  a  duty  as 
follows:  "Iron  ore,  including  manganiferous  iron  ore,  also  the 
droBs  or  residuum  from  burnt  pyrites,  seventy-five  cents  per 
ton."  The  plaintiflf  seasonably  paid,  protested,  appealed  and 
brought  suit.  The  form  of  his  protest  as  to  each  of  the  three 
importations  was  the  same.  The  collector  imposed  a  duty  of  75 
cents  per  ton  on  the  number  of  pounds  of  iron  ore  reported  by 
the  United  States  weigher.  The  protest  stated  that  the  im- 
porter claimed  that  the  collector  erred  in  exacting  duty  on  the 
full  weight  reported  by  the  weigher,  and  that  the  importer 
paid  the  same  under  protest,  "  because  the  importation  is  duti- 
able as  merchandise  which  is  described  as  *  iron  ore '  in  act  of 
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1,  1883,  chapter  121,  sec.  6,  Schedule  C,  and  *iron  ore' 
is  uDderstx>od  among  dealers  in  and  consumers  of  such 
\  in  this  country  to  refer  and  did  refer  to  iron  ore  in 
lition  of  dryness  in  which  it  is  sold  in  trade,  which  con- 
l  dryness  is  usually  ascertained  in  trade  by  subjecting 
.  ore  to  a  temperature  of  212°  Fahrenheit;  but  you 
ied  the  rate  of  seventy-five  cents  per  ton  on  my  im- 
n  when  mixed  with,  and  the  weight  increased  by,  a 
able  per  cent  of  water,  thereby  making  me  pay,  in 
1  of  law,  that  rate  of  duty  on  water,  because  the  iron 
lommerce,  to  which  the  said  tariflf  law  applies,  is  iron 
dry  state  —  i.e.  free  from  water  not  chemically  com- 
-  and  because,  although  the  method  of  ascertaining  the 
of  such  mechanically  mixed  moisture  is  well  known, 
pplied,  and  actually  used  between  buyers  and  sellers  of 
3S  in  this  country,  you  have  refused  to  ascertain  the 
able  weight  of  the  iron  ore  of  this  entry  in  this  or  any 
ay,  or  make  any  allowance  for  such  mechanically  and 
-ally  combined  moisture,  in  ascertaining  the  weight." 
plaintiff  introduced  evidence  tending  to  show  that 
,  representative  of  the  whole  mass,  were  taken  by  three 
b  samplers,  on  the  arrival  of  the  different  cargoes,  which 
were  delivered  to  two  chemists,  in  the  same  condition 
1,  in  order  that  the  amount  of  moisture  mechanically 
and  the  amount  of  metallic  iron,  might  be  ascer- 
The  plaintiff  then  introduced  evidence  tending  to 
at  the  cargoes  of  iron  ore  so  imported  contained 
echanically  present,  and  not  chemically  combined  with 
and  claimed  that  such  water  was  not  subject  to  duty 
L  ore."  Evidence  was  given  as  to  the  quantity  of  such 
and  there  was  no  dispute  as  to  the  propriety  of  the 
of  ascertaining  it,  which  was  to  dry  the  samples  at 
,  of  212°  Fahrenheit,  and  thus  expel  the  water  or  moist- 
ihanically  present,  without  having  any  effect  on  the 
1  ingredients  of  the  ore. 

)laintiflf  asked  the  court  to  rule  that  "  the  term  *  iron 
its  ordinary  meaning,  does  not  include  water  which 
anically  present  and  not  chemically  combined  with 
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the  ore."  The  court  refused  so  to  rule,  and  the  plaintiflf 
excepted. 

In  the  bourse  of  the  trial,  the  court,  against  the  objection  of 
the  plaintiff,  admitted  evidence  tending  to  show  that  the  iron 
ores  of  the  United  States,  which  resembled,  and  were  like  and 
had  the  same  characteristics  as,  the  imported  iron  ore  involved 
in  this  suit,  were  dealt  in  in  this  country  without  an  allowance 
for  moisture.  The  court,  in  ruling  in  favor  of  the  admission 
of  such  evidence,  stated  that  the  purpose  of  the  testimony  was 
to  show  whether  it  was  true,  as  was  said  by  some  of  the  wit- 
nesses, that  the  signification  of  "  iron  ore,"  when  applied  to 
the  description  of  ore  in  question,  meant  the  dry  ore ;  because, 
as  the  court  said,  if  it  were  shown  that,  in  dealing  in  precisely 
the  same  character  of  ore  mined  in  the  United  States,  there 
was  no  such  limitation  of  the  meaning,  and  no  such  dealing, 
that  bore  directly  on  the  weight  and  credibility  of  the  testi- 
mony given  by  the  plaintiff  for  the  purpose  of  making  an  ex- 
ception in  favor  of  the  particular  description  of  ore  in  question ; 
that  it  was  a  legitimate  argument  that,  if  the  designation  or 
signification  of  the  term  "  iron  ore,"  when  applied  to  such  descrip- 
tion of  soft  ore  mined  in  the  United  States,  included  the  water, 
it  would  be  unreasonable  to  believe  that  the  designation  of 
"  iron  ore,"  when  applied  to  precisely  the  same  kind  of  iron  ore, 
meant  the  dry  ore,  without  the  water,  simply  because  it  came 
from  across  the  sea;  and  that,  although  it  was  not  direct  testi- 
mony as  to  the  iron  ore  in  question,  it  was  testimony  in  respect 
to  iron  ore  precisely  like  it.  The  plaintiff  excepted  to  the  ad- 
mission of  the  evidence. 

The  court,  among  other  things,  charged  the  jury  as  follows : 
"  The  term  ^  iron  ore,'  as  defined  by  lexicographers  and  used 
and  understood  in  commerce  generally,  includes  the  water  as 
well  as  other  foreign  substances  held  in  combination  with  iron, 
whether  the  combination  be  chemical  or  physical.  It  follows, 
therefore,  that  the  duty  imposed  and  complained  of  here  was 
properly  imposed,  unless  a  distinction  is  to  be  drawn  between 
this  ore  and  iron  ore  generally."  The  plaintiff  excepted  to 
that  part  of  the  charge. 

The  plaintiff  requested  the  court  to  dharge  the  jury  as  fol- 
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"  If  iron  ore,  as  imported  into  the  United  States,  is  gen- 
bought  and  sold  on  the  basis  that  the  water  which  is 
lechanically  present  and  not  chemically  united*  with  the 
uents  of  the  ore  should  be  removed,  and  the  usual  mode 
ove  such  moisture,  to  ascertain  this  basis  and  determine 
e  ore,  is  by  drying  at  212  degrees  Fahrenheit,  that  course 
be  adopted  to  determine  what  is  dutiable  iron  ore  under 
•iff."  The  court  refused  so  to  charge,  and  remarked  that 
ivas  no  evidence  to  warrant  a  finding  that  the  iron  ore  in 
)n  "  is  generally  bought  and  sold  on  the  basis  that  the 
which  is  only  mechanically  present  should  be  removed," 

where  that  basis  was  stipulated  for  by  special  contract; 
lat  such  transactions  (founded  on  contract)  were  unim- 
t,  standing  alone,  in  the  consideration  of  the  case.  To 
ding  of  the  court  the  plaintiff  excepted, 
plaintiff  also  requested  the  court  to  charge  the  jury  as 
B :  "If  upon  the  whole  evidence  you  are  in  doubt  whether 
on  ore  of  commerce  is  iron  ore  free  from  water,  not 
jally  combined  with  it,  it  is  your  duty  to  give  the  im- 
,  the  plaintiff  in  this  case,  the  benefit  of  the  doubt,  and 
erdict  should  be  for  the  plaintiff."  The  court  refused  so 
rge,  and  stated  that  the  question  must  be  decided  aocord- 
the  weight  of  the  evidence. 

he  course  of  the  charge  given,  the  court  submitted  to  the 
le  question  as  to  what  the  term  "  iron  ore  "  was  under- 
bo  mean  commercially,  and  on  this  subject  the  court  said 

jury:  "In  the  enactment  of  tariff  statutes.  Congress 
t)e  understood,  when  employing  terms  to  describe  arti- 

commerce,  to  employ  them  in  the  sense  in  which  they 
mmercially  understood  and  employed  by  persons  dealing 
1  articles  and  familiar  with  the  subject  —  in  other  words, 
y  are  understood  and  employed  in  the  commerce  to 
they  relate.  If,  therefore,  the  plaintiff  has  proved  that 
■m  '  iron  ore '  when  applied  to  the  imported  ore  here  in 
>n,  signifies  to  those  dealing  in  it  and  familiar  with  the 
i  dry  ore  only  —  that  is,  ore  from  which  the  water  has 
xtracted  —  this  signification  must  be  given  to  the  terna. 
lied  to  this  ore.  '  To  warrant  this  construction,  however. 
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the  evidence  must  satisfy  you  that  the  term  has  this  significa- 
tion generally  —  that  is,  habitually,  commonly  —  in  the  com- 
merce respecting  this  ore,  so  as  to  be  obligatory  upon  parties 
dealing  in  the  ore,  without  special  contract  on  the  subject. 
Does  the  evidence  satisfy  you  that  it  has?  Looking  at 
the  question  in  the  light  of  the  plaintiff's  testimony  alone  (in 
the  first  instance),  is  the  existence  of  this  signification,  under  the 
circumstances  stated,  proved?  His  witnesses  when  first  ex- 
amined went  little  further  than  to  say  that  in  buying  and  sell- 
ing and  dealing  generally  in  this  ore  parties  act  upon  the 
understanding  that  the  ore  is  dry ;  in  other  words,  that  the 
water  is  excluded  from  the  weight.  They  further  say,  how- 
ever, that  special  contracts  are  entered  into  respecting  it  gen- 
erally, if  not  always,  whereby  the  rights  of  purchasers  to  have 
the  water  so  excluded  is  secured.  If  the  case  had  rested  here, 
as  it  did  when  the  plaintiff  first  closed  his  testimony  and  the 
defendant  moved  for  a  nonsuit,  the  court  would,  as  it  inti- 
mated, have  held  that  the  evidence  was  insufficient  to  justify 
a  finding  in  the  plaintiff's  favor.  The  evidence  seemed  to  show 
no  more  than  a  course  or  custom  of  dealing  by  express  con- 
tract respecting  the  ore,  which,  standing  alone,  should  have  no 
influence  in  ascertaining  the  signification  of  the  term  in  ques- 
tion as  applied  to  it.  Subsequently  the  plaintiff  called  these 
witnesses  back  and  inquired  of  them,  '  What  is  the  term  "  iron 
ore"  understood  to  mean  commercially  among  importers  and 
dealers  in  imported  ore?'  In  other  words.  What  is  the  iron 
ore  of  commerce — imported  ore?  And  the  witnesses  an- 
swered, substantially,  that  it  is  understood  to  be  ore  without  the 
water ;  dry  ore.  The  witnesses  repeat  their  former  testimony 
respecting  the  custom  or  habit  of  dealing  in  the  ore,  that  par- 
ties proceed  upon  the  understanding  that  the  water  is  to  be 
excluded,  and  that  their  contracts  contain  a  stipulation  secur- 
ing its  exclusion.  There  were  three  or  four  witnesses,  very  in- 
telligent men,  called  back,  who  thus  testified  respecting  the 
signification  of  the  term  as  applied  to  this  ore.  This  testimony, 
in  terms,  at  least,  seemed  to  have  a  broader  scope  than  that 
previously  heard,  and  to  warrant  a  submission  of  the  question 
to  you.    In  considering  it,  however,  you  must  bear  in  mind 
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30  witnesses  said  when  first  examined,  as  well  as  sub- 
,  and  inquire  whether  their  testimony  thus  taken  al- 
shows  more  than  a  course  or  custom  of  dealing,  in 
pties  habitually  contract,  by  special  provision,  for  the 
of  water  from  dry  ore.  If  it  shows  no  more  than 
of  no  value.  To  sustain  the  plaintiffs  case  the  testi- 
st  show,  as  before  stated,  that  the  term  *  iron  ore,'  as 

0  the  ore  in  question,  signifies,  to   persons  familiar 
commerce  respecting  it,  dry  ore  only ;  that  this  is 

ion,  well  known,  and  recognized  signification  of  the 
3n  so  applied,  upon  which  signification  parties  buying 
ig,  or  otherwise  dealing  in  the  ore,  have  a  clear  right 
i,  without  any  contract  or  stipulation  respecting  it. 
plaintiffs  testimony,  even  when  considered  alone, 
b  the'^term  so  applied  has  this  signification?  In  de- 
f  this,  it  is  important  to  remember  that  parties  deal- 
e  ore,  according  to  the  plaintiffs  testimony,  do  not 
rely  alone  upon  the  existence  of  this  signification 
g,  but  resort  to  contract  for  excluding  the  water, 
y^ou  nor  the  court  can  overlook  the  fact  that  this 
f  dealing  by  special  IKn tract  seems  to  be  inconsistent 
alleged  existence  of'  a  common,  well-understood  sig- 
of  the  term  '  iron  ore,'  such  as  is  here  set  up.  I  have 
id  your  attention  to  the  question  in  the  light  of  the 

1  testimony  alone.     It  is  not  to  be  decided,  however, 
lonsidering  as  well  the  testimony  produced  by  the  de- 

The  government  has  called  several  witnesses — a 
mber  than  were  called  by  the  plaintiff,  and  equally 
t,  apparently  —  who  say,  in  substance,  that  they  are 
irith  the  ore  in  question,  several  of  them  being  dealers 
that  the  signification  of  the  term  *iron  ore '  as  applied 
ades  the  water,  as  well  as  everything  else  contained 
,ss,  just  as  the  term  does  when  applied  to  any  other 
n  of  iron  ore ;  that  there  is  no  such  commodity  known 
5rce  as  dry  iron  ore;  that,  while  the  soft  foreign  ore 
nes  bought  with  the  water  excluded,  it  is  also  bought 
•espect  to  the  water,  and  [?  as]  all  other  iron  ore  is 
nd  that  when  it  is  so  bought,  with  the  water  excluded, 
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this  is  always  specially  provided  by  the  term  '  ores,'  as  when  ap- 
plied to  hard  and  all  other  descriptions  of  ore.  Now  you  must 
determine,  from  all  the  evidence  in  the  case,  whether  it  is  proved 
that  the  term  '  iron  ore,'  when  applied  to  the  description  of  im- 
ported ore  here  involved,  has  the  limited  signification  attributed 
to  it  by  the  plaintiff  —  that  is,  that  it  signifies  dry  ore  —  ore 
with  the  water  excluded.  If  you  find  it  has  this  signification 
generally,  commonly,  when  so  applied,  your  verdict  will  be  for 
the  plaintiff  for  the  amounts  claimed.  Otherwise,  your  ver- 
dict will  be  for  the  defendant."  There  was  no  other  exception 
by  the  plaintiff  to  any  part  of  the  charge  than  the  exception 
above  specifically  mentioned. 

Mr.  William  S.  Hall  for  plaintiff  in  error. 

The  term  "  iron  ore,"  in  its  ordinary  meaning,  does  not  in- 
clude water  which  is  mechanically  present  and  not  chemically 
combined  with  the  ore. 

Evidence  was  introduced  by  the  plaintiff  in  regard  to  the 
nature  and  character  of  this  water,  so  mechanically  present 
and  not  chemically  combined,  which  was  not  contradicted,  and 
tended  to  show  that  the  amoui^pf  water,  mechanically  pres- 
ent and  not  chemically  combined,  in  iron  ores  like  those  in  suit 
is  variable  and  accidental,  and  varies  in  ores  which  come  from 
the  same  mine,  the  chemical  ingredients  of  which  remain 
practically  constant,  according  as  the  ore  has  been  subjected 
to  rain,  or  exposure  to  the  elements ;  that  the  amount  of  the 
water  so  present  varies  from  a  few  hundredths  of  1  per  cent 
up  to  12,  16  and  25  per  cent ;  that  this  variation  is  due  to  the 
mechanical  absorption  of  water,  and  varies  with  the  season  or 
weather  to  which  it  is  subjected ;  and  that  all  such  moisture 
would  dry  out  of  the  ore  if  exposed  long  enough  to  the  sun ; 
and  that  the  ore,  as  it  comes  from  the  mines  in  dry  weather,  is 
dry  as  dust. 

The  words  "  iron  ore  "  in  the  act  of  March  3, 1883,  22  Stat.  c. 
121,  p.  488,  §  6,  Schedule  C,  p.  496,  have  been  interpreted  in 
Marvel  v.  MerriU^  116  U.  S.  11,  12,  where  the  court  saj^s : 
"  Webster,  in  his  dictionary,  defines  .  .  .  or<5  as  *  the  com- 
pound of  a  metal  and  some  other  substance,  as  oxygen,  sulphur 
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or  arsenic,  called  its  mineralizer,  by  which  its  properties  are 
disguised  or  lost.' " 

It  certainly  cannot  be  claimed  that  water  or  moisture  merely 
mechanically  present, which  would  dry  out  if  exposed  to  the 
sun,  in  any  way  mineralizes  the  metal  or  causes  its  properties 
to  be  disguised  or  lost. 

Worcester,  in  his  dictionary,  defines  ore  as  "  a  mineral  body 
which  is  reduced  to  the  metallic  state  by  fire ;  a  metal  chemi- 
colly  combined  with  some  mineralizing  substance  which  com- 
pletely disguises  its  usually  recognized  and  useful  properties." 
This  definition  by  its  express  terms  excludes  water  unless 
chemically  combined  with  the  metal. 

The  water  is  worthless,  in  fact  is  worse  than  worthless,  and 
is  an  injury  to  the  metallurgical  value  of  the  ore.  It  is  an 
impurity  which  is  mixed  with,  but  is  not  a  part  of,  the  ore. 
Take  away  any  of  the  chemical  constituents  of  the  ore  and 
you  are  taking  away  part  of  the  ore,  and  the  residuum  will 
not  be  ore.  Take  away  this  mechanically  mixed  water  and 
you  have  left  the  true  ore  free  from  an  impurity. 

The  same  act  imposed  a  duty  of  20  cents  per  bushel  on  lin- 
seed or  flaxseed.  An  import#;ion  of  that  article  contained  clay, 
sand  and  gravel  to  an  average  of  4  per  cent.  It  was  held  that 
the  importer  should  be  required  to  pay  duty  only  after  deduct- 
ing, with  proximate  accuracy,  the  quantity  of  such  impurities. 
Wright  (&  Lawther  Lead  Co,  v.  Seeherger^  44  Fed.  Rep.  258. 

This  term  iron  ore  received  a  legislative  interpretation  in 
the  act  of  October  1,  1890,  26  Stat.  574,  c.  1244,  Schedule  C, 
where,  after  imposing  a  duty  upon  "  iron  ore"  it  tvas  ^^ provided 
further^  that  in  levying  and  collecting  the  duty  on  iron  ore 
no  deduction  shall  be  made  from  the  weight  of  the  ore  on 
account  of  moisture  which  may  be  chemically  or  physically 
combined  therewith." 

"  When  one  finds  a  proviso,  the  presumption  is,  that  but 
for  the  proviso  the  enacting  part  of  the  section  would  have 
included  the  subject  matter  of  the  proviso."  MvUvns  v.  Trea^ 
urer  of  Surrey  County,  5  Q.  B.  D.  170,  173.  "  The  proviso 
is  generally  intended  to  restrain  the  enacting  clause  and  to 
except  something  which  would  otherwise  have  been  within  it, 
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or  in  some  measure  to  modify  the  enacting  clause."  Wayma/n 
V.  Southard,  10  Wheat.  1,  30.  "  It  takes  out  of  the  body  of 
the  enactment  that  which  otherwise  would  be  within  it." 
Dollar  Savings  Bank  v.  United  States^  19  Wall.  227,  236. 

By  this  proviso  Congress  recognizes  that  the  term  "iron 
ore,"  in  the  body  of  the  enactment  does  not  include  water 
mechanically  or  physically  present,  and  that  an  allowance  in 
ascertaining  the  dutiable  weight  on  the  custom  house  scales 
should  be  made  for  it,  and  provides  that  this  allowance  shall 
not  hereafter  be  made. 

Laws  imposing  duties  are  never  to  be  construed  beyond  the 
natural  import  of  the  language.  Such  statutes  are  construed 
most  strongly  against  the  government.  Adams  v.  Bancroft, 
3  Sumner,  384,  387 ;  United  States  v.  Wigglesworth,  2  Story, 
369,  374.  "  If  the  question  were  one  of  doubt,  the  doubt  would 
be  resolved  in  favor  of  the  importer."  Mr.  Justice  Blatchford 
in  Hartranft  v.  WiegmanUj  121  U.  S.  609,  616. 

Mr.  Assistant  Attorney  General  Parker  for  defendant  in 
error. 

Me.  JusnoB  Blatchford,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  show 
that  the  quantity  of  water  mechanically  present,  and  not 
chemically  combined,  in  iron  ores  like  those  in  question,  was 
variable  and  accidental,  and  varied  in  ores  which  came  from 
the  same  mine,  the  chemical  ingredients  of  which  remained 
practically  constant,  accordingly  as  the  ore  had  been  subjected 
to  rain  or  to  exposure  to  the  elements ;  that  the  amount  of 
water  thus  mechanically  present  would  vary  from  a  few 
hundredths  of  1  per  cent  up  to  12,  16  and  25  per  cent ;  that 
such  variation  was  due  to  the  mechanical  absorption  of  water ; 
that  practically  all  the  moisture  mechanically  present  would 
dry  out  in  the  sun  ;  and  that  the  ore  as  it  came  from  the  mines 
in  dry  weather  was  as  dry  as  dust. 

The  question  involved  was,  whether  the  duty  of  75  cents 
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per  ton  should  be  imposed  on  the  go 
article,  according  to  the  finding  and 
officers,  or  whether  such  official  weigl 
an  allowance  sufficient  to  render  th( 
weight  than  its  weight  if  raised,  unde 
evaporation,  to  a  heat  of  212"*  Fahr 
making  out  a  claim  to  the  recoverj 
upon  the  importer. 

The  history  of  the  question  in  the 
as  follows : 

On  September  8,  1879,  Assistant 
letter  to  the  collector  of  customs  a 
make  an  allowance  for  the  increase  c 
in  certain  imported  iron  ore,  holdiuj 
on  the  total  quantity  landed,  as  s 
return. 

In  a  letter  of  May  17, 1886,  by  Ai 
to  the  collector  of  customs  at  Phila 
was  made,  and  it  was  held  that  unde 
Department  and  its  decisions,  no  alio' 
the  absorption  of  moisture  or  sea  wa 
portation,  unless  upon  an  applicatioi 
of  customs  within  ten  days  after  th 
and  an  ascertainment  and  report  by  1 
centage  of  damage  or  increased  weigl 

In  September,  1886,  an  importer  of 
the  duty  of  75  cents  per  ton  imposec 
1883,  upon  iron  ore,  meant  ore  dry  at 
Fahrenheit.  The  Treasury  Departm 
tion  to  the  Attorney  General ;  and  A 
Jenks,  in  a  letter  to  the  Secretary,  ds 
(18  Opinions,  406,)  held  that  the  duty 
ever  was  the  known  commercial  sign 
and  that  if  iron  ore  dried  at  a  temper 
was  the  standard  adopted  in  commer 
ore,  and  was  what  was  known  in  c 
was  the  ore  contemplated  by  the  stat 
be  levied  on  that  basis,  citing  Two 
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9  Wheat.  430;  Barlow  v.    United  States^  7  Pet.  404;  and 
Drew  V.  GrvnneU,  115  U.  S.  477. 

Assistant  Secretary  Fairchild,  on  October  29,  1886,  trans- 
mitted to  the  collector  of  customs  at  New  York  a  copy  of  the 
ruling  of  Acting  Attorney  General  Jenks,  of  September  17, 
1886,  and  stated  that  the  Department  had  made  careful  in- 
quiry as  to  the  custom  of  trade  in  buying  and  selling  imported 
iron  ore ;  that  the  great  weight  of  evidence  was  to  the  effect 
that  the  iron  ore  of  commerce  was  iron  ore  free  from  water 
not  chemically  combined ;  that  it  was  the  custom  to  expel 
water  which  was  only  mechanically  present,  before  proceeding 
to  ascertain  the  amount  of  ore  which  was  bought  and  sold ; 
that,  to  do  this,  the  ore  was  heated  to  212°  Fahrenheit ;  that 
the  rule  "  is  hereby  established  "  that,  for  the  purpose  of  ascer- 
taining the  amount  of  duty  to  be  paid  upon  importations  of 
iron  ore,  the  weight  of  the  ore  when  heated  to  a  temperature 
of  212**  Fahrenheit  should  be  first  found,  and  upon  that 
weight  duty  should  be  collected ;  and  that  entries  of  prior 
importations  might  be  reliquidated  and  duties  refunded  in 
accordance  with  that  rule,  in  cases  where  the  importers  had 
fully  complied  with  the  provisions  of  §  2931  of  the  Eevised 
Statutes  as  to  protest,  appeal,  and  suit. 

On  the  6th  of  November,  1886,  Assistant  Secretary  Fair- 
chQd  telegraphed  to  the  collector  of  customs  at  Baltimore  to 
suspend  until  further  orders  all  reliquidations  of  entries  on 
account  of  allowance  for  moisture  on  importations  of  iron  ore, 
under  the  Department's  decision  of  October  29,  1886. 

On  the  12th  of  January,  1887,  the  Treasury  Department 
sabmitted  to  the  Attorney  General  substantially  the  whole 
question  whether  the  term  "  iron  ore,"  as  used  in  the  tariff  act 
of  March  8, 1883,  meant  iron  ore  dried  at  a  temperature  of 
212**  Fahrenheit,  or  iron  ore  as  it  was  delivered  at  the  port  of 
entry  for  weighing.  In  reply,  Attorney  General  Garland,  in 
a  letter  to  the  Secretary  of  the  Treasury,  dated  January  19, 
1887,  (18  Opinions,  530,)  referred  to  the  letter  of  Acting  Attor- 
ney Ghsneral  Jenks,  of  September  17,  1886,  and,  in  speaking 
of  the  rule  that  the  iron  ore  of  the  statute  was  to  be  inter- 
preted as  the  iron  ore  of  commerce,  cited  the  cases  of  Two 
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Hundred  Cliests  of  Tea^  9  Whea 
Suites,  7  Pet.  410 ;  and  Elliott  v.  aS 
and  said  that  "  commerce,"  as  used 
be  understood  in  its  comprehensive 
ing  and  exchange  in  the  general  i 
markets;  that  special  contracts  ii 
was  defined  by  special  description 
be  no  evidence  of  the  general  comi 
term ;  that,  if  the  departmental  prj 
to  the  collection  of  customs  on  i 
standing  and  uniform  prior  to  18^ 
that,  if  such  interpretation  had  hi 
gress  would  have  guarded  against : 
act  of  1883  ;  that,  as  that  act  had 
interpretation,  the  presumption  wa 
in  enacting  the  act  of  March  3,  186 
ore  of  commerce  to  be  what  the  p 
had  established ;  and  that,  if  the  < 
of  September  8,  1879,  that  the  tota 
by  the  weigher's  return,  without 
weight,  from  moisture,  of  the  iron 
to  duty,  was  in  accordance  with  ti 
ment  prior  to  September  8,  1879,  i 
wards  as  the  rule,  it  would  be  a  p 
same  conclusion. 

On  February  3,  1887,  Secretary 
collector  of  customs  at  New  York, 
of  Assistant  Secretary  Fairchild  of 
suspension  announced  by  Assistant 
collector  of  customs  at  Baltimore  I 
ber  5,  1886,  the  Secretary  had  dulj; 
of  new  testimony,  both  for  and  a 
down  in  such  letter  of  October  29, 
ore,"  as  used  in  the  tariff  act  of  Ms 
when  dried  at  a  temperature  of  21 
ceived  the  opinion  of  Attorney  G( 
19,  1887;  that,  in  the  light  of  such 
opinion  of  the  Attorney  General, 
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iron  ore,  as  known  to  the  commerce  of  the  United  States,  was 
the  ore  in  its  natural  state  in  respect  to  moisture ;  and  that 
the  instructions  of  October  29,  1886,  were  therefore  revoked, 
and  the  collector  was  directed  to  assess  duty  on  the  actual 
weights  as  reported  by  the  United  States  weigher  at  the  time 
of  importation ;  but  that,  in  the  case  of  importations  of  iron 
ore  which  importers  might  claim  had  been  increased  in  weight 
on  the  voyage  by  the  addition  of  sea  water,  the  regulations 
of  the  Department  applied,  and  importers,  on  making  due  ap- 
plication thereunder,  might  obtain  such  allowance  as  might  be 
estimated  and  reported  by  the  United  States  appraiser. 

No  statute  of  the  United  States,  in  force  when  the  importa- 
tions in  question  were  made,  recognized  any  deduction  from 
the  weight  of  iron  ore  when  imported,  because  of  its  contain- 
ing moisture.  The  ore  was  weighed  by  the  government's 
officers  at  the  ship's  side,  and  the  weight  so  taken  was  entered 
in  a  book  and  became  a  public  record  of  the  government 
weight  of  the  importation.  Ko  statute  authorized  a  deduction 
trom  such  government  weight  in  imposing  the  duty  of  75  cents 
a  ton  on  the  ore. 

It  appeared  by  the  evidence  that  dried  ore  was  an  article 
unknown,  to  commerce  or  trade ;  and  the  evidence  was  clear 
that  the  allowance  between  dealers  for  the  moisture  that 
would  be  expelled  by  heating  the  ore  to  212**  Fahrenheit,  had 
been  based  on  contract  and  stipulation,  and  that  no  custom 
existed  authorizing  such  allowance,  even  among  dealers,  ex- 
cept where  the  express  conditions  of  the  contract  authorized 
such  an  allowance.  But  this  whole  question,  in  connection 
with  the  fact  that  the  evidence  showed  that  no  such  custom 
as  an  allowance  for  moisture  was  ever  applied  to  a  purchase 
or  sale  of  American  iron  ore,  even  by  a  stipulation  in  a  con- 
tract, and  that  some  foreign  ores  were  always  sold  by  the  ton 
and  without  allowance,  was  submitted  to  and  passed  upon  by 
the  jury,  under  a  proper  charge. 

The  evidence  shows  that  water,  mechanically  mixed,  is  one 
of  the  natural  and  constant  constituents  of  the  iron  ore  of  com- 
merce, both  domestic  and  foreign ;  and  that  there  is  no  war- 
rant for  the  conclusion  that  the  iron  ore  of  the  statute  is 
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limited  to  dry  ore,  or  ore  with  such  mechanically  mixed  water 
excluded.  A  verdict  to  the  contrary  would  have  been  entirely 
unsupported  by  the  evidence. 

The  claim  of  the  plaintiff  is  really  for  an  allowance  by  the 
government  upon  the  government  weight  of  the  article  im- 
ported, in  the  condition  in  which  the  plaintiff  imported  it,  with 
a  view  to  making  it  a  different  article  from  what  it  was  when 
the  importer  presented  it  to  the  weigher.  By  §  2890  of  the 
Revised  Statutes,  the  weigher  is  to  make  a  return  of  the  arti- 
cles weighed  by  him  out  of  a  vessel,  within  three  days  after 
the  vessel  is  discharged,  and  such  return  is  to  be  made  in  a 
book  prepared  by  the  weigher  for  that  purpose,  and  kept  in 
the  custom  house.  Under  the  statute,  the  weight  so  ascer- 
tained and  recorded  becomes  the  government  weight  of  iron 
ore,  for  the  purpose  of  imposing  thereon  the  duty  of  75  cents 
a  ton,  in  the  absence  of  a  contrary  provision  in  the  statute. 
Any  allowance  between  dealers  is  shown  to  have  been  based 
upon  an  agreement  previously  made  to  allow  for  moisture. 

The  importer  has  the  right  to  introduce  iron  ore  only  on 
complying  with  the  statute,  and  that  authorizes  the  entry  only 
upon  payment  of  a  duty  of  75  cents  per  ton  upon  the  article 
brought  in  ;  and  the  ton  is  2240  pounds,  by  §  2951  of  the  Re- 
vised Statutes.  It  is  a  necessity  that  all  ore  should  have  some 
moisture  mechanically  mixed  with  it ;  and  the  statute  is  sUent 
as  to  the  moisture  mechanically  mixed  or  chemically  combined 
with  the  iron  ore. 

It  appears  that  no  alleged  custom  of  dealers  controls  a  ca^ 
rier  as  to  the  payment  of  freight  for  the  transportation  of  the 
imported  iron  ore,  but  the  charge  for  transportation  is  by  the 
actual  weight,  including  the  water. 

The  provision  of  §  2927  of  the  Revised  Statutes,  as  carried 
out  by  the  regulations  of  the  Treasury  Department,  protects 
the  importer  from  losses  by  reason  of  water,  if  he  employs  the 
methods  prescribed  for  such  protection.  Such  methods  ex- 
clude the  non-statutory  method  sought  to  be  applied  in  the 
present  case. 

The  duty  of  75  cents  per  ton  on  iron  ore  containing  such 
quantity  of  water  as  it  may  contain,  applies  equally  to  the 
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duty  per  ton  imposed  by  the  act  of  1883  on  imported  hay,  as 
to  which  no  method  is  provided  by  statute  for  an  allowance 
for  the  moisture  contained  in  it,  except  as  provided  in  regard 
to  imports  damaged  by  water.  In  each  case,  the  duty  is  im- 
posed on  the  weight  of  the  article  brought  in.  The  principle 
is  different  from  that  in  regard  to  dirt  clinging  to  the  skin  of 
a  potato,  or  clay,  sand,  and  gravel  mixed  with  flaxseed.  In 
those  cases,  the  dirt,  clay,  sand,  and  gravel  are  plainly  discov- 
erable and  readily  eliminated,  and  do  not  inhere  in  the  article 
as  moisture  does  in  iron  ore  or  in  hay. 

Reference  is  made  by  the  counsel  for  the  plaintiff  in  error 
to  the  provision  of  Schelude  C  of  the  act  of  October  1,  1890, 
c.  1244,  (26  Stat.  567,  574,)  paragraph  133,  which  imposes  a 
duty  of  75  cents  per  ton,  on  "  iron  ore,  including  manganif- 
erous  iron  ore,  also  the  dross  or  residuum  from  burnt  pyrites," 
and  which  further  provides  "that  in  levying  and  collecting 
the  duty  on  iron  ore,  no  deduction  shall  be  made  from  the 
weight  of  the  ore  on  account  of  moisture  which  may  be 
chemically  or  physically  combined  therewith."  It  is  contended 
that  this  provision  of  the  tariff  act  of  1890  is  a  legislative 
interpretation,  which  shows  that  Congress  did  not  consider 
the  term  "  iron  ore,"  when  used  alone,  as  in  the  act  of  1883, 
broad  enough  to  embrace  water  held  in  mechanical  combina- 
tion ;  that  this  is  a  recognition  by  Congress  that  the  term  in 
the  act  of  1883  did  not  include  water  mechanically  or  physi- 
cally present  in  the  iron  ore;  and  that,  under  that  act,  an 
allowance  ought  properly  to  be  made  in  ascertaining  the  duti- 
able weight  at  the  custom  house,  from  the  fact  of  the  pro- 
vision in  the  act  of  1890  that  such  allowance  should  not  be 
made  thereafter. 

But  it  is  manifest,  from  the  history  of  the  importation  of 
the  article,  as  shown  in  the  proceedings  of  the  Treasury 
Department  in  regard  to  it,  above  set  forth,  that  the  pro- 
vision of  the  act  of  1890  was  inserted  to  save  further  trouble 
as  to  the  question.  The  rule,  claimed  by  the  plaintiff  to  be 
applicable,  would  exclude  from  the  government  weight  water 
chemically  combined,  as  well  as  that  physically  mixed,  with 
the  iron  ore,  for  the  proviso,  being  that  no  deduction  shall  be 
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made  from  the  weight  on  accoant  o 
or  physically  "  combined  with  the  ore, 
that  the  act  of  1883  allowed  for  moistu 
ically  combined,  would  also  show  that 
for  water  chemically  combined.  No  g 
ore  ever  permitted  an  allowance  for 
combined  with  it;  and  the  act  of  18 
construction  in  regard  to  all  moisture, 
bined  with  the  ore. 

The  rule  is  invoked  by  the  plaintiff  ir 
in  Hariromft  v.  Wiegmann^  121  U.  S.  60{ 
in  regard  to  a  rate  of  duty  is  one  of  d 
resolved  in  favor  of  the  importer,  as  d 
upon  the  citizen  on  vague  or  doubtful 
present  case,  the  imposition  of  the  du 
and  there  is  no  doubtful  interpretatior 
apply,  for  the  reason  that  the  impo 
allowance  in  reduction  of  a  duty  whic 

It  is  stated  in  the  brief  for  the  plair 
Circuit  Court  ruled  that  the  ordinary 
"iron  ore"  included  water  mechanics 
was  on  the  plaintiff  to  satisfy  the  jury 
given  to  the  term  among  coramercij 
such  water ;  that  the  plaintiff  was  to  f 
interpreted  the  meaning  of  the  term 
mass  inclusive  or  exclusive  of  the  wat 
whole  evidence,  the  jury  were  in  doubt  i 
interpretation,  that  doubt  should  have 
the  importer. 

But,  the  burden  of  proof  being  on  t 
interpretation  he  contends  for  to  be 
not  be  entitled  to  a  verdict  so  long  as 
jury,  by  a  preponderance  of  evidence, 
was  the  correct  one.  The  question 
Hartranft  v.  Wiegmann^  121  U.  S.  6C 
very  different  character;  and  is  as  t< 
legal  construction,  and  not  as  mattej 
within  the  terms  of  the  statute.    Th 
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to  impose  a  duty  of  seventy-five  cents  a  ton  on  the  weight  of 
iron  ore  is  expressed  in  clear  and  unambiguous  language. 
American  Net  and  Twine  Co.  v.  Worthingtoiiy  141  TJ.  S.  468, 
4T4. 

The  evidence  put  in  on  the  part  of  the  defendant,  and 
objected  to  by  the  plaintiff,  that  the  iron  ores  of  the  United 
States  which  resemble,  and  were  like,  and  had  the  same  char- 
acteristics as,  the  imported  iron  ores  in  question,  were  dealt 
in  in  the  United  States  without  an  allowance  for  moisture,  was 
justified  by  the  evidence  which  had  been  put  in  on  the  part  of 
the  plaintiflf ;  and  the  explanation  made  by  the  court,  as  before 
set  forth,  that  the  testimony  was  received  as  bearing  directly 
upon  the  weight  and  credibility  of  the  testimony  on  the  part  of 
the  plaintiflf,  was  sound.  The  evidence,  too,  was  proper  under 
the  claim  of  custom  set  up  by  the  plaintiflf. 

We  see  no  ground  for  a  reversal  of  the  judgment,  and  it  is 

Affirmed. 


INTERSTATE  COMMERCE  COMMISSION  v.  BALTI- 
MORE AND  OHIO  RAILROAD  COMPANY. 

APPEAL   FROM    THE  CIRCUIT  COURT   OF   THE   UNITED   STATES   FOR 
THE   SOUTHERN   DISTRICT   OF   OHIO. 

No.  889.    Argued  March  17, 18, 1892.  <-  Decided  May  16, 1892. 

The  issue  by  a  railway  company  engaged  in  interstate  commerce  of  a 
*'  party-rate  ticket"  for  the  transportation  of  ten  or  more  persons  from 
a  place  situated  in  one  State  or  Territory  to  a  place  situated  in  another 
State  or  Territory,  at  a  rate  less  than  that  charged  to  a  single  individual 
for  a  like  transportation  on  the  same  trip,  does  not  thereby  make  **  an 
unjust  and  unreasonable  charge"  against  such  individual  within  the 
meaning  of  §  1  of  the  act  of  February  4,  1887,  to  regulate  commerce,  24 
Stat.  379,  c.  104;  nor  make  an  *' unjust  discrimination*'  against  him 
within  the  meaning  of  §  2  of  that  act;  nor  give  ''  an  undue  or  unreason- 
able preference  or  advantage  "  to  the  purchasers  of  the  party-rate  ticket 
within  the  meaning  of  §  3. 

Section  22  of  that  act,  as  amended  by  the  act  of  March  2, 1889,  25  Stat  855, 
862,  c.  382,  §  9,  provides  that  discriminations  in  favor  of  certain  persons 
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therein  named  shall  not  be  deemed  unj 
criminations  in  favor  of  others  under  < 
substantially  alike  as  to  justify  the  sam< 
So  far  as  Congress,  in  the  act  to  regulate 
of  the  English  Traffic  Act,  it  is  to  be 
construction  given  by  the  English  cour 
intended  to  incorporate  it  into  the  Stati 

The  court  stated  the  case  as  folic 

This  proceeding  was  originally  i 
petition  before  the  Interstate  Con 
Pittsburg,  Cincinnati  and  St.  Louis 
the  Baltimore  and  Ohio  Railroad 
latter  to  withdraw  from  its  lines  of 
competitive  with  that  of  the  petiti( 
called  "  party-rateSj"  and  to  decline 
upon  such  lines  of  road ;  also  for  a 
pany  to  discontinue  the  practice  of 
less  than  the  regular  rate,  unless  si 
offices  as  required  bj^w.  The  pel 
roads  were  competitors  from  Pitt 
Baltimore  and  Ohio  road  had  in  op 
lines  of  road  so-called  "  party-rates, 
or  more  persons  travelling  together 
ported  over  said  lines  of  road  betwe 
at  two  cents  per  mile  per  capita,  v 
for  a  single  person ;  said  rate  for  i 
three  cents  per  mile." 

There  was  another  charge  that 
habit  of  selling  excursion  tickets  v 
the  same  in  its  offices;  but  this 
abandoned. 

The  answer  of  the  Baltimore  ar 
admitted  that  it  had  at  one  time  in 
rates,"  but  prior  to  the  filing  of  the 
said  rates,  not  that  it  believed  tl 
because  it  was  claimed  by  other 
were  put  into  effect  in  violation 
companies  belonging  to  a  certain  as 
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ant  was  a  member.  It  further  averred  that  said  rates  were  in 
no  way  a  violation  of  the  act  to  regulate  commerce,  and  were 
an  accommodation  to  the  public,  necessary  to  the  business  of 
theatrical  and  other  amusement  companies,  and  that  when 
the  legality  of  such  rates  was  properly  raised  for  decision,  it 
was  prepared  to  defend  the  legality  of  the  same.  The  answer 
further  denied  the  right  of  the  complainant  to  institute  the 
proceeding,  and  prayed  that  the  complaint  might  be  dis- 
missed. 

The  cause  was  heard  before  the  Commission,  which  found 
"  that  so-called  party-rate  tickets,  sold  at  reduced  rates,  and 
entitling  a  number  of  persons  to  travel  together  on  a  single 
ticket  or  otherwise,  are  not  commutation  tickets  within  the 
meaning  of  section  22  of  the  act  to  regulate  commerce,  and 
that  when  the  rates  at  which  such  tickets  for  parties  are  sold 
are  lower  for  each  member  of  the  party  than  rates  contempo- 
raneously charged  for  the  transportation  of  single  passengers 
between  the  same  points,  they  constitute  unjust  discrimina- 
tion, and  are  therefore  illegal."  It  was,Ordered  and  adjudged 
"  that  the  defendant,  the  Baltimore  and  Ohio  Kailroad  Com- 
pany, do  forthwith  wholly  and  immediately  cease  and  desist 
from  charging  rates  for  the  transportation  over  its  lines  of  a 
number  of  persons  travelling  together  in  one  party,  which  are 
less  for  each  person  than  rates  contemporaneously  charged  by 
said  defendant  under  schedules  lawfully  in  effect  for  the  trans- 
portation of  single  passengers  between  the  same  points." 

The  defendant  road  having  refused  to  obey  this  mandate, 
the  Commission,  on  May  1, 1890,  pursuant  to  section  16  of  the 
Interstate  Commerce  Act,  filed  this  bill  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  Ohio  for  a 
writ  of  injunction  to  restrain  the  defendant  from  continuing 
in  its  violation  of  the  order  of  the  Commission.  The  bill  set 
np  the  proceedings  which  had  theretofore  been  taken  before 
the  Commission,  and  set  forth  as  its  gravamen  that  the  defend- 
ant had  wholly  disregarded  and  set  at  naught  the  authority 
and  order  of  the  Commission  in  that  regard,  and  had  wilfully 
and  knowingly  disobeyed  said  order,  and  had  not  ceased  and 
desisted  from  allowing  party-rates  as  it  had  been  ordered  to 
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do;  and  bad  upon  divers  occasions  since  the  service  of  said 
order  charged  rates  for  the  transportation  over  its  lines  of  a 
number  of  persons  travelling  together  in  one  party  which  were 
less  for  each  person  than  rates  contemporaneously  charged 
under  schedules  lawfully  in  effect  between  the  same  points  for 
the  transportation  of  persons,  citing  a  number  of  instances  of 
such  disobedience. 

The  answer  admitted  the  proceedings  set  forth  in  the  bill, 
but  denied  that  it  had  been  made  to  appear  to  the  Commission 
that  defendant  had  violated  the  provisjpns  of  the  act  to  regu- 
late commerce,  or  that  the  Commission  had  duly  and  legally 
determined  the  matters  and  things  in  controversy  and  at  issue 
between  the  parties ;  and  averred  that  several  of  the  conclu- 
sions of  fact  stated  in  the  report  of  the  Commission  were  not 
true,  or  justified  by  the  evidence  produced  at  the  hearing ;  and 
that  the  conclusions  of  law  contained  in  the  report,  and  the 
interpretation  therein  given  to  the  act,  were  not  correct.  It 
admitted  that  it  had  not  wholly  ceased  charging  rates  for 
transportation  over  its  lines  for  a  number  of  passengers  travel- 
Img  together  in  one  party  upon  one  ticket,  which  are  less  for 
each  person  than  rates  contemporaneously  charged  by  it  for 
the  transportation  of  single  passengers  between  the  same 
points,  and  admitted  a  violation  of  the  order  of  the  Com- 
mission. 

The  seventh  and  eighth  paragraphs  of  the  answer  are  the 
material  ones,  and  are  here  given  in  full : 

"  7.  That  for  many  years  prior  to  the  passage  of  the  said 
*  Act  to  Regulate  Commerce,'  all  the  railroad  carriers  in  the 
United  States  had  habitually  made  a  rate  of  charge  for  pas- 
sengers making  frequent  trips,  trips  for  long  distances,  and 
trips  in  parties  of  ten  or  more,  lower  than  the  regular  single 
fare  charged  between  the  same  points,  and  such  lower  rates 
were  universally  made  at  the  date  of  the  passage  of  said  act. 
To  carry  on  this  universal  practice  many  forms  of  tickets  were 
employed  to  enable  different  classes  of  passengers  to  enjoy 
these  lower  rates,  and  so  stimulate  travel.  To  meet  the  needs 
of  the  commercial  traveller  the  thousand-mile  ticket  was  used  ; 
to  meet  the  needs  of  the  suburban  resident  or  frequent  traveUer, 
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several  forms  of  tickets  were  used,  e.g.  monthly  or  quarterly 
tickets,  good  for  any  number  of  trips  within  the  specified  time, 
and  ten,  twenty-five  or  fifty-trip  tickets,  good  for  the  specified 
number  of  trips  by  one  person,  or  for  one  trip  by  the  specified 
number  of  persons ;  to  accommodate  parties  of  ten  or  more,  a 
single  ticket,  one  way  or  round  trip,  for  the  whole  party,  was 
made  up  by  the  agent  on  a  skeleton  form  furnished  for  the  pur- 
pose ;  to  accommodate  excursionists  travelling  in  numbers  too 
large  to  use  a  single  ticket,  special  individual  tickets  were  issued 
to  each  person.  Tickets  good  for  a  specified  number  of  trips 
were  issued  also  between  cities  where  travel  was  frequent.  In 
short,  it  was  an  established  principle  of  the  business  that  when- 
ever the  amount  of  travel  more  than  made  up  to  the  carrier  for 
reduction  of  the  charge  per  capita,  then  such  reduction  was 
reasonable  and  just  in  the  interests  both  of  the  carrier  and  of 
the  public.  Long  ex^rience  has  proved  the  soundness  of  the 
principle.  Under  its  application  grew  up  the  business  of  com- 
mercial travellers,  the  enormous  suburban  business,  the  con- 
stant travel  between  large  cities,  and  the  excursion  business. 
Under  its  application  has  grown  up  also  the  business  of  travel- 
ling companies  or  parties,  which  has  reached  an  aggregate  of 
many  hundreds  of  thousands  of  dollars,  and  which  depends 
for  its  existence  upon  a  continuance  of  the  transportation  rates 
under  which  it  has  grown  up. 

"  8.  That  since  the  passage  of  the  said  '  act  to  regulate 
commerce,^  this  respondent  has  continued  as  theretofore  the 
practice  above  stated,  of  making  a  lower  charge  on  passenger 
travel,  in  consideration  of  the  amount  and  frequency  of  the 
travel,  and  with  that  purpose  and  to  accommodate  the  various 
ckisses  of  passengers,  it  has  continued  in  use  all  the  forms  of 
ticket  described  in  the  next  preceding  section.  That  the 
charge  fixed  by  it  for  the  transportation  of  parties  of  ten  or 
more,  on  a  single  ticket,  has  been  two  cents  per  mile  per 
capita,  which  is  the  same  rate  charged  on  thousand-mile  tickets, 
and  is  a  higher  rate  than  it  charges  on  long-distance  passen- 
ger travel,  and  excursion  travel,  and  higher  than  its  general 
rate  for  suburban  travel  on  time  or  other  suburban  tickets. 
That  the  said  charge  for  the  transportation  of  parties  on  a 
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single  ticket  is  just  and  reasonable,  i 
tion  to  the  carrier,  and  for  the  best  h 
and  of  the  public,  because  any  high 
business.  That  the  business  reasons 
tions  which  induced  this  respondent  1 
for  the  transportation  of  parties  as  a 
the  interest  of  this  respondent  as  a  c 
charge,  are  precisely  the  same  reaso 
ditions  that  induce  it  and  make  it  i 
charge  for  the  transportation  of  p 
tickets,  time  or  trip  tickets,  and  exci 
called  party-rate  tickets  are  used 
amusement  companies,  because  no  o 
the  requirement  of  such  companies 
avoided  confining  such  tickets  to  i 
offering  them  on  the  same  terms  to 
this  respondent  has  obviated  the  dar 
for  parties  might  be  taken  advant 
ticket  brokers,  by  issuing  only  one  t 
And  respondent  avers  that,  as  such 
it  they  are  not  and  cannot  be  used 
and  afford  no  opportunity  for  evadii 
ticket  brokers.  This  respondent  f 
rightly  and  legally  make  a  charge  p< 
ling  on  said  party-rate  tickets,  low 
single  passenger  making  one  trip  bet 
character,  circumstances  and  condii 
substantially  different,  and  that  th 
charge  per  capita  to  the  member  of 
no  undue  or  unreasonable  preference 
subjects  no  person,  company,  firm 
or  particular  description  of  traffic,  t 
able  prejudice  or  disadvantage  in  an; 
The  answer  further  averred  the 
the  Commission,  and  averred  "  that 
of  the  act  the  second  section  thereol 
for  transportation  service  only  in  ca 
circumstances  and  conditions  are  sul 
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third  section  requires  the  same  charge  to  be  made  only  when 
a  difference  in  charge  would  work  a  prejudice  or  disadvantage 
to  some  one  without  reason  therefor.  That  the  twenty-second 
section,  so  far  from  making  exceptions  to  an  otherwise  absolute 
rule,  was  inserted  merely  as  additional  precaution  to  insure 
the  giving  to  the  second  and  third  sections  of  the  act  the  con- 
struction which  Congress  intended.  That  the  twenty-second 
section  is  a  legislative  declaration ;  that  under  the  provisions 
of  the  second  section  of  the  act,  circumstances  and  conditions  • 
of  a  commercial  nature  are  to  be  considered,  and  among  such 
circumstances  and  conditions,  in  the  case  of  passenger  traffic, 
the  amount  of  service  purchased  or  contracted  for,  and  the 
Interest  of  the  carrier  in  stimulating  travel  are  to  be  consid- 
ered." 

Upon  the  hearing  before  the  Circuit  Court  upon  pleadings 
and  proofs  the  bill  was  dismissed,  separate  opinions  being  de- 
livered by  Judges  Jackson  and  Sage.  43  Fed.  Kep.  37. 
From  this  decree  the  Interstate  Commerce  Commission  ap- 
pealed to  this  court.  The  provisions  of  the  Interstate  Com- 
merce act,  so  far  as  the  same  are  material  to  this  case,  are  set 
forth  in  the  margin.^ 

1  An  Act  to  Regulate  Commerce. 

"  Sec.  1.  That  the  provisions  of  this  act  shall  apply  to  any  common  car- 
rier or  carriers  engaged  in  the  transportation  of  passengers  or  property 
wholly  by  railroad,  or  partly  by  railroad  and  partly  by  water  when  both  are 
used,  under  a  common  control,  management,  or  arrangement,  for  a  continu- 
ous carriage  or  shipment  from  one  State  or  Territory  ...  to  any 
other  State  or  Territory.    .    .    . 

•'  All  charges  made  for  any  service  rendered,  or  to  be  rendered  in  the 
transportation  of  passengers  or  property  as  aforesaid,  or  in  connection 
therewith,  or  for  the  receiving,  delivering,  storage  or  handling  of  such 
property,  shaU  be  reasonable  and  just;  and  every  unjust  and  unreasonable 
charge  for  such  service  is  prohibited  and  declared  to  be  unlawful. 

•*  Sec.  2.  That  if  any  common  carrier  subject  to  the  provisions  of  this 
act  shaU,  directly  or  indirectly,  by  any  special  rate,  rebate,  drawback  or 
other  device,  charge,  demand,  collect  or  receive  from  any  person  or  persons 
a  greater  or  less  compensation  for  any  service  rendered,  or  to  be  rendered, 
in  the  transportation  of  passengers  or  property,  subject  to  the  provisions 
of  this  act,  than  it  charges,  demands,  coUects  or  receives  from  any  other 
person  or  persons  for  doing  for  him  or  them  a  like  and  contemporaneous 
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charge  for  the  same  service,  contemporaneously  rendered,  un- 
equal prices,  is  rendered  unlawful,  without  regard  to  its  being 
yiolative  of  the  rule  of  justice  and  reasonableness  of  charge 
established  by  section  1. 

It  is  therefore  no  answer  to  the  proposition  that  party-rate 
tickets  are  prohibited  by  section  2,  to  say,  or  to  show,  that 
party-rate  tickets  are  no  more  than  just  and  reasonable  and 
are  merely  fairly  compensatory  considered  by  themselves. 
Meuenger  v.  Pennsylvania  Railroad^  37  N.  J.  Law,  531; 
Chicago  (&  Alton  Railroad  v.  People^  67  Illinois,  11;  Great 
Western  Railway  Co.  v.  Sutton^  L.  R.  4  H.  L.  226 ;  Parker  v. 
&reat  Western  Railway  Co,j  7  Man.  &  Grang.  253 ;  Crouch  v. 
Railway  Co.^  9  Exch.  556 ;  Piddington  v.  Southeastern  RaUr 
way^  6  C.  B.  (N.  S.)  Ill ;  Carton  v.  BHstol  &  Exeter  Railway^ 
1  Best  &  Smith,  112;  Bromley  v.  Southeastern  Railway^  12 
C.  B.  (N.  S.)  63;  Baxendale  v.  Great  Western  Railway,  14  C.  B. 
(X.  S.)  1. 

There  cannot  be,  and  there  is  not,  the  slightest  doubt  about 
this  provision  of  the  statute  being  one  establishing  a  clear  and 
peremptory  rule  of  charge  applicable  to  all  common  carriers, 
and  requiring  absolute  equality  of  charge  in  a  designated  case 
or  class  of  cases. 

What  that  case  or  class  of  cases  is  to  which  this  positive 
and  peremptory  rule  of  all  equality  is  inflexibly  applicable, 
according  to  section  2,  is  also  made  as  plain  by  the  statute  as 
words  can  make  it.  The  service  so  subjected  to  this  rule  of 
equality  is  one  which  requires  to  have  in  it  the  following  ele- 
ments of  sameness  or  identity.  The  two  services  contrasted 
must  be: 

(1)  Like  service;  (2)  They  must  be  contemporaneous;  (3) 
They  must  be  in  "  a  like  kind  of  traffic ; "  (4)  The  services 
must  be  rendered  ^'  under  substantially  similar  circumstances 
and  conditions." 

If  the  subject  matter  of  the  charge  has  in  it  these  four  ele- 
ments of  sameness,  then  neither  the  court  below,  nor,  so  far  as 
we  know,  anybody  else,  has  ever  questioned  that  the  statute 
makes  the  obligation  to  make  the  charge  equal,  and  the  viola- 
tion thereof  a  crime. 


Digitized  by 


Google 


272  OCTOBER  TERM 

Argument  for  App< 

Now,  apply  this  to  the  present  cas 
by  the  carrier  on  the  two  classes  of  t 
rate  —  are  identical  in  the  following  < 
is  "  like  "  in  each  case  so  far  as  it  rela 
dering  it,  each  being  rendered  by  tn 
car ;  (2)  The  service  is  "  like  "  in  that 
ing  a  passenger  over  the  same  identic 
"  like  "  in  their  being  carried  in  the 
service  is  "  like  "  in  that  it  is  rendered 
(5)  The  service  is  "  like  "  in  that  the 
is  the  same,  to  wit,  a  human  being,  o 

Then  coming  to  the  question  of  th 
conditions.  The  conditions  of  the 
each  and  every  one  of  the  five  parti 
regard  to  the  character  of  the  service 
similar  in  the  following  respects :  (1) 
lar  "  so  far  as  relates  to  the  manner 
each  being  rendered  by  transportatio] 
conditions  are  "  similar  "  in  that  the 
carrying  a  passenger,  one  or  more 
"similar''  in  that  the  services  are  rei 
(4)  The  conditions  are  "  similar "  ii 
carried  in  the  same  direction  and  o\ 
conditions  are  "similar"  in  that  the 
is  the  same,  to  wit,  a  human  being. 

Thus  far  on  the  question  of  "  like  " 
ity"  of  conditions,  there  is,  we  ap 
opinion. 

The  result,  therefore,  of  this  analj 
difference  between  the  two  services, 
the  ticket  upon  which  the  "  party-ral 
is  one  covering  more  than  one  hui 
chased  by  one  application  or  paymei 
sented  by  the  ticket  are  alleged  to 
gether,  as  one  company ;  whereas,  in 
it  represents  but  one  person.  The  (] 
this :  "Whether  the  transportation  of 
differs  from  the  transportation  of  tv 
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on  the  same  train  ?  The  court  below  held  that  it  did.  In  this 
we  submit  that  it  erred. 

How  is  the  service  itself,  rendered  by  the  carrier,  changed 
in  its  intrinsic  qualities  by  the  fact  that,  in  one  case  a  ticket 
for  one  is  bought,  and  in  the  other  case  a  ticket  for  more  than 
one?  What  is  the  diflference  either  in  the  service  rendered, 
or  the  conditions  under  which  it  was  rendered  ?  There  is  no 
difference. 

Another  view  taken  by  the  court  below,  which,  we  submit, 
was  erroneous,  is  that  this  entire  statute  was  intended  to  add, 
as  between  common  carriers  and  their  customers,  nothing  in 
the  way  of  securing  justice  between  the  carrier  and  such  cus- 
tomers, and  also  as  between  the  several  customers  of  the  car- 
rier, that  is  not  secured  to  them  by  the  common  law ;  that,  in 
so  far  as  it  defines  and  fixes  rights  and  obligations  as  between 
the  public  and  the  carrier,  it  is  simply  declaratory  of  the  com- 
mon law,  and  adds  no  new  rights  or  obligations,  and  only  de- 
fines preexisting  rights  and  obligations,  and  adds  facilities  for 
enforcing  them.  If  by  this  is  meant  the  common  law  as  de- 
clared to  be  in  such  cases  as  Railroad  Co,  v.  People^  67  Illinois, 
11,  and  Messenger  v.  Pennsylvania  Railroad  Co,^  36  N.  J.  Law, 
407,  we  have  no  controversy  on  this  point.  But  if  it  means 
the  common  law  as  declared  in  Great  Western  Railway  Co.  v. 
Sutton^  L.  R.  4  H.  L.  226,  which  holds  that,  by  such  common 
law,  "like  services"  under  similar  conditions  must  be  com- 
pensated "reasonably,"  and  no  more,  but  not  necessarily 
"equally,"  then  we  do  most  confidently  submit  that  such 
position  is  erroneous;  and,  if  enforced,  virtually  repeals,  in  all 
of  its  essential  provisions,  the  interstate  commerce  law. 

Reduced  to  its  exact  substance,  this  position  of  the  court  is 
that  neither  section  2,  nor  any  other  section  establishes  any  rule 
of "  equality  "  of  charge,  and  leaves  all,  as  the  court  assumes 
it  was  at  common  law,  a  subject  matter  to  be  contracted 
about;  subject  to  no  other  limitation  than  that  "unjust  dis- 
crimination "  should  not  be  made.  And  having  thus  abolished 
section  2,  or  robbed  it  of  all  signification  in  the  way  of  pro- 
hibition of  inequality,  the  court  concludes  that  section  22  is 
not  "  exceptive  "  in  its  nature ;  but  is,  as  the  court  says,  "  in- 
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serted  merely  as  an  enumeration  c 
things  not  within  either  the  letter  ( 
commerce  act,  which  it  would  be 
favor  of  without  its  being  so  provi 
emasculates  the  entire  act,  and  rend 
and  worthless,  except  in  so  far  as  it 
in  securing  the  enforcement  of  the 
the  common  law. 

Neither  in  England  nor  in  the  SU 
equality  clauses  are  inserted  in  the 
been  adopted.  Great  Western  Ba 
supra;  Atchison^  Topeka  d;c.  Rai 
Orleans  Railroad,  110  U.  S.  667,  6l 
was  held  that  these  English  statutes 
rights  of  action  securing  equality  of 
fore  exist,  according  to  this  Englis 
common  law. 

This  court  has,  in  a  recent  case 
substance  often  held  before,  namelj 
received  from  the  courts  its  final  a 
the  construction  becomes,  in  effect  f 
tion,  a  part  of  the  statute  itself  as  i 
tion  were  embodied  in  the  words  of  1 
is  adopted  by  future  legislatures  j 
judicially  settled  by  the  highest  cou 
will  be  assumed  and  presumed  by 
that  new  law,  that  it  was  the  design 
statute  should  have  the  same  meani 
that  the  courts  had  given  to  it  befoi 
man  Bank  v.  Franklin  County^  12 
Pike  County,  101  U.  S.  677,  686,  68 

Applying  that  rule  to  this  case, 
English  statute  had,  when  the  Inte 
enacted,  received  this  interpretatior 
show  that  a  charge  is  extortionate 
statutable  obligation  to  charge  < 
whether  the  charge  is  reasonable  or 
that  the  company  carried  for  some 
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persons  at  a  lower  charge,  during  the  period  throughout  which 
the  party  complaining  was  charged  more  under  like  circum- 
stances.    Oreat  Western  Railway  Co.  v.  Sutton^  tcbi  supra. 

It  must  therefore  be  assumed  that  the  equality  clause  found 
in  section  2  of  this  act  is  a  law ;  that  it  is  a  law  which  means 
what  it  says,  and  that  it  does  peremptorily  require  equality  of 
charge  for  substantially  "  like  "  service,  rendered  under  sub- 
stantially "similar"  conditions,  and  that  it  is  a  new  and  addi- 
tional obligation  created  by  statute  that  can  never  be  whistled 
down  or  contracted  away  as  against  the  public,  according  to 
the  discretion  of  the  carrier  and  the  party  with  whom  he 
deals.  And  it  being  already  established  that  there  is  no  sub- 
stantial diflference  in  the  service  rendered  on  the  sale  of  one 
ticket  to  transport  ten  persons  on  a  given  train,  and  that  ren- 
dered on  the  sale  of  one  ticket  to  transport  one  person  on  the 
same  train,  which  would  entitle  the  company  to  make  a  dif- 
ference in  the  rate,  that  would  seem  to  dispose  of  this  branch 
of  the  case. 

Mr.  John  K.  Cowen  and  Mr.  Hugh  L.  Bond^  Jr.^  for  appel- 
lee. 

Mk.  Justice  Beown  delivered  the  opinion  of  the  court. 

Prior  to  the  enactment  of  the  act  of  February  4,  1887,  to 
regulate  commerce,  commonly  known  as  the  Interstate  Com- 
merce Act,  24  Stat.  379,  c.  104,  railway  traffic  in  this  country 
was  regulated  by  the  principles  of  the  common  law  applicable 
to  common  carriers,  which  demanded  little  more  than  that 
they  should  carry  for  all  persons  who  applied,  in  the  order  in 
which  the  goods  were  delivered  at  the  particular  station,  and 
that  their  charges  for  transportation  should  be  reasonable.  It 
was  even  doubted  whether  they  were  bound  to  make  the  same 
charge  to  aU  persons  for  the  same  service ;  FUchhurg  Railroad 
Co.  V.  Oage^  12  Gray,  393;  Baxendale  v.  Eastern  Counties 
Railway  Co.,  4  0.  B.  (N.  S.)  63 ;  Great  Western  Railway  Co.  v. 
SuUon,  L.  K.  4  H.  L.  226,  237;  Ex  parte  Bemon,  18  South 
Car.  38;  Johnson  v.  Pensacola  Railway  Co.,  16  Florida,  623; 
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though  the  weight  of  authority  in  this  country  was  in  favor 
of  an  equality  of  charge  to  all  persons  for  similar  services.  In 
several  of  the  States  acts  had  been  passed  with  the  design  of 
securing  the  public  against  unreasonable  and  unjust  discrhni- 
nations ;  but  the  inefficacy  of  these  laws  beyond  the  hues  of 
the  State,  the  impossibility  of  securing  concerted  action  be- 
tween the  legislatures  toward  the  regulation  of  traffic  between 
the  several  States,  and  the  evils  which  grew  up  under  a  policy 
of  unrestricted  competition,  suggested  the  necessity  of  legisla- 
tion by  Congress  under  its  constitutional  power  to  regulate 
commerce  among  the  several  States.  These  evils  ordinarily 
took  the  shape  of  inequality  of  charges  made,  or  of  faciUties 
furnished,  and  were  usually  dictated  by  or  tolerated  for  the 
promotion  of  the  interests  of  the  officers  of  the  corporation  or 
of  the  corporation  itself,  or  for  the  benefit  of  some  favored 
persons  at  the  expense  of  others,  or  of  some  particular  locality 
or  community,  or  of  some  local  trade  or  commercial  connec- 
tion, or  for  the  destruction  or  crippling  of  some  rival  or  hos- 
tile line. 

The  principal  objects  of  the  Interstate  Commerce  Act  were 
to  secure  just  and  reasonable  charges  for  transportation;  to 
prohibit  unjust  discriminations  in  the  rendition  of  like  services 
under  similar  circumstances  and  conditions;  to  prevent  undue 
or  unreasonable  preferences  to  persops,  corporations  or  locali- 
ties ;  to  inhibit  greater  compensation  for  a  shorter  than  for  a 
longer  distance  over  the  same  line ;  and  to  abolish  combina- 
tions for  the  pooling  of  freights.  It  was  not  designed,  how- 
ever, to  prevent  competition  between  diflferent  roads,  or  to 
interfere  with  the  customary  arrangements  made  by  railway 
companies  for  reduced  fares  in  consideration  of  increased  mile- 
age, where  such  reduction  did  not  operate  as  an  unjust  dis- 
crimination against  other  persons  travelling  over  the  road.  In 
other  words,  it  was  not  intended  to  ignore  the  principle  that 
one  can  sell  at  wholesale  cheaper  than  at  retail.  It  is  not  all 
discriminations  or  preferences  that  fall  within  the  inhibition 
of  the  statute ;  only  such  as  are  unjust  or  unreasonable.  For 
instance,  it  would  be  obviously  unjust  to  charge  A  a  greater 
sum  than  B  for  a  single  trip  from  Washington  to  Pittsburg; 
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but  if  A  agrees  not  only  to  go  but  to  return  by  the  same 
route,  it  is  no  injustice  to  B  to  permit  him  to  do  so  for  a 
reduced  fare,  since  the  services  are  not  alike,  nor  the  circum- 
stances and  conditions  substantially  similar,  as  required  by 
section  2  to  make  an  unjust  discrimination.  Indeed,  the  pos- 
sibility of  just  discriminations  and  reasonable  preferences  is 
recognized  by  these  sections,  in  declaring  what  shall  be  deemed 
unjust.  We  agree,  however,  with  the  plaintiff  in  its  conten- 
tion that  a  charge  may  be  perfectly  reasonable  under  section 
1,  and  yet  may  create  an  unjust  discrimination  or  an  unreason- 
able preference  under  sections  2  and  3.  As  was  said  by  Mr. 
Justice  Blackburn  in  Great  Western  Railway  Co.  v.  Sutton^ 
L.  R.  4  H.  L.  226,  239 :  "  When  it  is  sought  to  show  that  the 
charge  is  extortionate  as  being  contrary  to  the  statutable  obli- 
gation to  charge  equally,  it  is  immaterial  whether  the  charge 
is  reasonable  or  not ;  it  is  enough  to  show  that  the  company 
carried  for  some  other  person  or  class  of  persons  at  a  lower 
charge  during  the  period  throughout  which  the  party  com- 
plaining was  charged  more  under  the  like  circumstances." 

The  question  involved  in  this  case  is,  whether  the  principle 
above  stated  as  applicable  to  two  individuals  applies  to  the 
purchase  of  a  single  ticket  covering  the  transportation  of  ten 
or  more  persons  from  one  place  to  another.  These  are  techni- 
cally known  as  party-irate  tickets,  and  are  issued  principally 
to  theatrical  and  operatic  companies  for  the  transportation  of 
their  troupes.  Such  ticket  is  clearly  neither  a  "  mileage  "  nor 
an  "  excursion  "  ticket  within  the  exception  of  section  22 ;  and 
upon  the  testimony  in  this  case  it  may  be  doubtful  whether  it 
falls  within  the  definition  of  "  commutation  tickets,"  as  those 
words  are  commonly  understood  among  railway  officials.  The 
words  "  commutation  ticket "  seem  to  have  no  definite  mean- 
mg.  They  are  defined  by  Webster  (edition  of  1891)  as  "a 
ticket,  as  for  transportation,  which  is  the  evidence  of  a  con- 
tract for  service  at  a  reduced  rate."  If  this  definition  be 
applicable  here,  then  it  is  clear  that  it  would  include  a  party- 
rate  ticket.  In  the  language  of  the  railway,  however,  they 
are  principally,  if  not  wholly,  used  to  designate  tickets  for 
transportation  during  a  limited   time  between  neighboring 
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ns  or  cities  and  saburban 
a  the  defendant's  road  is  a 
en  or  more,  at  a  fixed  rate  ( 
it  of  one-third  from  the 
iction  is  not  made  by  way  c 
the  rates  are  scheduled,  pos 
e. 

ut,  assuming  the  weight  of 
party -rate  ticket  is  not  a  ' 
d  was  commonly  understoo 
act,  but  is  a  distinct  cl^ss  b 
>w  that  such  tickets  are 
ned  by  sections  2  and  3  con 
lination"  or  an  "undue  c 
antage,"  and  the  object  of  t 
loubt  that  the  discriminatl 
'ein  named  should  not  be 
3W,  however,  that  there  mi 
I  in  whose  favor  a  discrim 
1  discrimination  being  unj 
L  is  rather  illustrative  thar 

all,  the  excepted  classes  i 
ch,  in  the  absence  of  this  S€ 
1  the  subjects  of  an  unjust 
terms  were  extended  to  the 
h,  for  instance,  are  propertj 
licipal  governments ;  destit 
bed  free  of  charge  by  charit 
isported  at  the  expense  of  n 
joldiers'  homes,  etc.,  and  mi 
)m  a  reduction  of  rates  hi 
)re  the  passage  of  the  act. 
bt  whether,  if  the  mileage,  e 

not  been  mentioned  at  all  i 
Bn  within  the  prohibition  < 
'ds,  whether  the  allowance 
Being  to  travel  one  thousand 
same  road,  is  a  "  like  and  < 
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substantially  similar  conditions  and  ciroumstances  "  as  is  ren- 
dered to  a  person  who  travels  upon  an  ordinary  single-trip 
ticket.  If  it  be  so,  then,  under  state  laws  forbidding  unjust 
discriminations,  every  such  ticket  issued  between  points  within 
the  same  State  must  be  illegal.  In  view  of  the  fact,  however, 
that  every  railway  company  issues  such  tickets ;  that  there  is 
no  reported  case,  state  or  federal,  wherein  their  illegality  has 
been  questioned ;  that  there  is  no  such  case  in  England  ;  and 
that  the  practice  is  universally  acquiesced  in  by  the  public,  it 
would  seem  that  the  issuing  of  such  tickets  should  not  be  held 
an  unjust  discrimination  or  an  unreasonable  preference  to  the 
persons  travelling  upon  them. 

But  whether  these  party-rate  tickets  are  commutation  tick- 
ets proper,  as  known  to  railway  officials  or  not,  they  are  obvi- 
ously within  the  commuting  principle.  As  stated  in  the 
opinion  of  Judge  Sage  in  the  court  below :  "  The  diflference 
between  commutation  and  party-rate  tickets  is,  that  commuta- 
tion tickets  are  issued  to  induce  people  to  travel  more  fre- 
quently, and  party-rate  tickets  are  issued  to  induce  more 
people  to  travel.  There  is,  however,  no  difference  in  principle 
between  them,  the  object  in  both  cases  being  to  increase  travel 
without  unjust  discrimination,  and  to  secure  patronage  that 
would  not  otherwise  be  secured." 

The  testimony  indicates  that  for  many  years  before  the  pas- 
sage of  the  act  it  was  customary  for  railroads  to  issue  tickets 
at  reduced  rates  to  passengers  making  frequent  trips,  trips  for 
long  distances,  and  trips  in  parties  of  ten  or  more,  lower  than 
the  regular  single  fare  charged  between  the  same  points ;  and 
such  lower  rates  were  universally  made  at  the  date  of  the  pas- 
sage of  the  act.  As  stated  in  the  answer,  to  meet  the  needs 
of  the  commercial  traveller  the  thousand-mile  ticket  was  issued ; 
to  meet  the  needs  of  the  suburban  resident  or  frequent  trav- 
eller, several  forms  of  tickets  were  issued.  For  example, 
monthly  or  quarterly  tickets,  good  for  any  number  of  trips 
within  the  specified  time;  and  ten,  twenty-five  or  fifty-trip 
tickets,  good  for  a  specified  number  of  trips  by  one  person,  or 
for  one  trip  by  a  specified  number  of  persons ;  to  accommodate 
parties  of  ten  or  more,  a  single  ticket,  one  way  or  round  trip. 


Digitized  by 


Google 


280  OCTOBER  TEI 

Opinion  of  tlie 

for  the  whole  party,  was  made  up 
form  furnished  for  that  purpose ; 
ists  travelling  in  parties  too  large  1 
individual  tickets  were  issued  to  c 
for  a  specified  number  of  trips  wer 
where  travel  was  frequent.  In  s 
principle  of  the  business,  that  whe 
more  than  made  up  to  the  carrie 
charge  per  capita,  then  such  reduc 
in  the  interests  both  of  the  carrier  a 
the  fact  that  railroads  had  long  be 
these  tickets  would  be  by  no  met 
they  were  legal,  since  the  main  pc 
an  end  to  certain  abuses  which  ha( 
of  railroads,  yet  Congress  may  be 
practices  in  view,  and  not  to  have 
them,  except  so  far  as  they  were 
or  unjust  to  others.  These  tickets 
mutation  principle  of  allowing  red 
of  increased  mileage,  the  real  quesi 
as  an  undue  or  unreasonable  prefe 
particular  description  of  traffic, 
against  others.  If,  for  example,  a 
generally  a  certain  rate  of  freight, 
ual  residing  in  the  same  town  a 
class  of  goods,  this  may  operate  a 
it  enables  the  favored  party  to  sell 
than  his  competitors,  and  may  ev 
complete  monopoly  of  that  busii 
duced  rate  be  allowed  to  every  on< 
business,  such  discrimination  may 
unjustly  upon  the  smaller  dealers 
ness,  and  enable  the  larger  ones 
market. 

The  same  result,  however,  does 
a  ticket  for  a  number  of  passenge 
single  passenger;  it  does  not  opei 
single  passenger,  who  cannot  be  sj 
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that  another  is  able  in  a  particular  instance  to  travel  at  a  less 
rate  than  he.  If  it  operates  injuriously  toward  any  one  it  is 
the  rival  road,  which  has  not  adopted  corresponding  rates ; 
bat,  as  before  observed,  it  was  not  the  design  of  the  act  to 
stifle  competition,  nor  is  there  any  legal  injustice  in  one  person 
procaring  a  particular  service  cheaper  than  another.  If  it  be 
lawful  to  issue  these  tickets,  then  the  Pittsburg,  Chicago  and 
St.  Louis  Eailway  Company  has  the  same  right  to  issue  them 
that  the  defendant  has,  and  may  compete  with  it  for  the  same 
traflBc ;  but  it  is  unsound  to  argue  that  it  is  unlawful  to  issue 
them  because  it  has  not  seen  fit  to  do  so.  Certainly  its  con- 
struction of  the  law  is  not  binding  upon  this  court.  The  evi- 
dence shows  that  the  amount  of  business  done  by  means  of 
these  party-rate  tickets  is  very  large;  that  theatrical  and 
operatic  companies  base  their  calculation  of  profits  to  a  cer- 
tain extent  upon  the  reduced  rates  allowed  by  railroads ;  and 
that  the  attendance  at  conventions,  political  and  religious, 
social  and  scientific,  is,  in  a  great  measure,  determined  by  the 
ability  of  the  delegates  to  go  and  come  at  a  reduced  charge. 
If  these  tickets  were  withdrawn,  the  defendant  road  would 
lose  a  large  amount  of  travel,  and  the  single-trip  passenger 
would  gain  absolutely  nothing.  If  a  case  were  presented 
where  a  railroad  refused  an  application  for  a  party-rate  ticket 
upon  the  ground  that  it  was  not  intended  for  the  use  of  the 
general  public,  but  solely  for  theatrical  troupes,  there  would 
be  much  greater  reason  for  holding  that  the  latter  were 
favored  with  an  undue  preference  or  advantage. 

In  order  to  constitute  an  unjust  discrimination  under  section 
2,  the  carrier  must  charge  or  receive  directly  from  one  person 
a  greater  or  less  compensation  than  from  another,  or  must 
accomplish  the  same  thing  indirectly  by  means  of  a  special 
rate,  rebate  or  other  device ;  but  in  either  case  it  must  be  for 
a  "  like  and  contemporaneous  service  in  the  transportation  of 
a  like  kind  of  traffic,  under  substantially  similar  circumstances 
and  conditions."  To  bring  the  present  case  within  the  words 
of  this  section,  we  must  assume  that  the  transportation  of  ten 
persons  on  a  single  ticket  is  substantially  identical  with  the 
transportation  of  one,  and,  in  view  of  the  universally  accepted 
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fact  that  a  man  may  buy,  contract,  oi 
scale  cheaper  proportionately  than  up 
impossible. 

In  this  connection  we  quote  with  a^ 
of  Judge  Jackson  in  the  court  below 
inhibition  of  said  sections,  the  diflferen 
like  conditions ;  that  is,  there  must  1: 
vice  in  the  transportation  of  like  kii 
stantially  the  same  circumstances  and 
to  passenger  traffic,  the  positions  of  t 
classes,  between  whom  diflferences  in 
be  compared  with  each  other,  and  thei 
substantial  identity  of  situation  and 
by  irregularity  and  partiality  resultin 
one,  or  undue  disadvantage  to  the  oth 
unjust  discrimination." 

The  English  Traffic  Act  of  1854  coi 
section  3  of  the  Interstate  Commerce 
pany  shall  make  or  give  any  undue  or 
or  advantage  to  or  in  favor  of  any  p« 
pany,  or  any  particular  description  c 
whatsoever,  nor  shall  any  such  compai 
person  or  company,  or  any  particular 
any  undue  or  unreasonable  prejudice 
respect  whatsoever." 

In  Ilozier  v.  Caledonian  Railway^ 
302,  {S.  a  1  Nev.  &  Macn.  Railway  C 
made  by  one  who  had  frequent  occasi< 
gers  from  an  intermediate  station  beti 
burgh  were  charged  much  greater  ra 
were  charged  to  other  through  passen 
mini ;  but  the  Scotch  Court  of  Session 
had  not  shown  any  title  or  interest  t< 
ing ;  his  only  complaint  being  that  he 
ties  travelling  from  Edinburgh  to  Gl 
benefit  of  a  cheaper  rate  of  travel  thai 
"  It  provides,"  said  the  court,  "  for  gi\ 
parties  jpaW^<3w«i^  in  the  matter,  but  y 
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competition  in  order  to  give  them  an  interest  to  complain." 
This  is  in  substance  holding  that  the  allowance  of  a  reduced 
through  rate  worked  no  injustice  to  passengers  living  on  the 
line  of  the  road,  who  were  obliged  to  pay  at  a  greater  rate. 
So,  in  Jones  v.  Eastern  Counties  Railway^  3  C.  B.  (N.  S.)  718, 
the  court  refused  an  injunction  to  compel  a  railway  company 
to  issue  season  tickets  between  Colchester  and  London  upon 
the  same  terms  as  they  issued  them  between  Harwich  and 
•  London,  upon  the  mere  suggestion  that  the  granting  the  latter, 
the  distance  being  considerably  greater,  at  a  much  lower  rate 
than  the  former,  was  an  undue  and  unreasonable  preference 
of  the  inhabitants  of  Harwich  over  those  of  Colchester.  Upon 
the  other  hand,  in  Ransovie  v.  Eastern  Counties  Raihjoay^  1 
C.  B.  (N.  S.)  437,  where  it  was  manifest  that  a  railway  com- 
pany charged  Ipswich  merchants,  who  sent  from  thence  coal 
which  had  come  thither  by  sea,  a  higher  rate  for  the  carriage 
of  their  coal  than  they  charged  Peterboro'  merchants,  who  had 
made  arrangements  with  them  to  carry  large  quantities  over 
their  lines,  and  that  the  sums  charged  the  Peterboro'  merchants 
were  fixed  so  as  to  enable  them  to  compete  with  the  Ipswich 
merchants,  the  court  granted  an  injunction,  upon  the  ground 
of  an  undue  preference  to  the  Peterboro'  merchants,  the  object 
of  the  discrimination  being  to  benefit  the  one  dealer  at  the 
expense  of  the  other,  by  depriving  the  latter  of  the  natural 
advantages  of  his  position.  In  Oxlade  v.  Northeastern  Rail- 
way^ 1  C.  B.  (N.  S.)  454,  a  railway  company  was  held  justified 
in  carrying  goods  for  one  person  for  a  less  rate  than  that  at 
which  they  carried  the  same  description  of  goods  for  another, 
if  there  be  circumstances  which  render  the  cost  of  carrying  the 
goods  for  the  former  less  than  the  cost  of  carrying  them  for 
the  latter,  but  that  a  desire  to  introduce  northern  coke  into  a 
certain  district  was  not  a  legitimate  ground  for  making  special 
agreements  with  different  merchants  for  the  carriage  of  coal 
and  coke  at  a  rate  lower  than  the  ordinary  charge,  there  being 
nothing  to  show  that  the  pecuniary  interests  of  the  company 
were  affected ;  and  that  this  was  an  undue  preference. 

In  short,  the  substance  of  all  these  decisions  is  that  railway 
companies  are  only  bound  to  give  the  same  terms  to  all  per- 
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s  alike  under  the  same  conditions  and  circumstances,  and 
t  any  fact  which  produces  an  inequality  of  condition  and  a 
nge  of  circumstances  justifies  an  inequality  of  charge. 
3se  traffic  acts  do  not  appear  to  be  as  comprehensive  as  our 
tt,  and  may  justify  contracts  which  with  us  would  be  obnox- 
s  to  the  long  and  short  haul  clause  of  the  act,  or  would  be 
sn  to  the  charge  of  unjust  discrimination.  But  so  far  as  relates 
the  question  of  "undue  preference,"  it  may  be  presumed 
t  Congress,  in  adopting  the  language  of  the  English  act, 
I  in  mind  the  constructions  given  to  these  words  by  the 
;lish  courts,  and  intended  to  incorporate  them  into  the 
tute.  McDonald  v.  Hovey,  110  U.  S.  619. 
Phere  is  nothing  in  the  objection  that  party-rate  tickets 
)rd  facilities  for  speculation  and  that  they  would  be  used  by 
cet  brokers  or  "  scalpers "  for  the  purpose  of  evading  the 
\  The  party-rate  ticket,  as  it  appears  in  this  case,  is  a 
yle  ticket  covering  the  transportation  of  ten  or  more  per- 
s,  and  would  be  much  less  available  in  the  hands  of  a  ticket 
ker  than  an  ordinary  single  ticket,  since  it  could  only  be 
posed  of  to  a  person  who  would  be  willing  to  pay  two-thirds 
the  regular  fare  for  that  number  of  people.  It  is  possible 
3onceive  that  party-rate  tickets  may,  by  a  reduction  of  the 
nber  for  whom  they  may  be  issued,  be  made  the  pretext 
evading  the  law,  and  for  the  purpose  of  cutting  rates,  but 
uld  such  be  the  case,  the  courts  would  have  no  difficulty  in 
3overing  the  purpose  for  which  they  were  issued,  and  apply- 

the  proper  remedy. 

Jpon  the  whole,  we  are  of  the  opinion  that  party-rate 
cets,  as  used  by  the  defendant,  are  not  open  to  the  objec- 
is  found  by  the  Interstate  Commerce  Commission,  and  are 

in  violation  of  the  act  to  regulate  commerce,  and  the 
iree  of  the  court  below  is,  therefore. 
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MUTUAL  LIFE  INSUKANCE  COMPANY  i?.  HILLMON. 

MUTUAL  LIFE  INSUKANCE  COMPANY  v.  HILLMON. 

NEW  YORK  LIFE  INSURANCE  COMPANY  v.  HILt- 

MON. 

CONNECTICUT  MUTUAL   LIFE   INSURANCE   COM- 
PANY V.  HILLMON. 

BBEOR  TO  THE   CIKOUIT   COURT    OF    THE   UNITED    STATES    FOR    THE 
DISTRICT   OF  KANSAS. 

Nm.  181, 182, 188, 184.    Argued  March  2,  8, 1892.  —  Decided  May  10, 1892. 

Under  Rev.  Stat.  §  921,  a  court  of  the  United  States  may  oMer  actions 
against  several  insurers  of  the  same  life,  in  which  the  defence  is  the 
same,  to  be  consolidated  for  trial,  against  their  objection. 

The  consolidation  for  trial,  under  Rev.  Stat.  §  921,  of  actions  against  several 
defendants,  does  not  impair  the  right  of  each  to  three  peremptory  chal- 
lenges under  §  819. 

The  intention  of  a  person,  when  material,  may  be  proved  by  contempora- 
neous declarations  in  his  letters,  written  under  circumstances  precluding 
a  suspicion  of  misrepresentation. 

Upon  the  question  whether  a  person  left  a  certain  place  with  a  certain  other 
person,  letters  written  and  mailed  by  him  at  that  place  to  his  family,  shortly 
before  the  time  when  other  evidence  tends  to  show  that  he  left  the 
place,  and  stating  his  Intention  to  leave  it  with  that  person,  are  compe- 
tent evidence  of  such  intention. 

On  July  13, 1880,  Sallie  E.  Hillmon,  a  citizen  of  Kansas, 
brought  an  action  against  the  Mutual  Life  Insurance  Com- 
pany, a  corporation  of  New  York,  on  a  policy  of  insurance, 
dated  December  10, 1878,  on  the  life  of  her  husband,  John  W. 
Hillmon,  in  the  sum  of  $10,000,  payable  to  her  within  sixty 
days  after  notice  and  proof  of  his  death.  On  the  same  day  the 
plamtiflf  brought  two  other  actions,  the  one  against  the  New 
York  Life  Insurance  Company,  a  corporation  of  New  York, 
on  two  similar  policies  of  life  insurance,  dated  respectively 
November  30, 1878,  and  December  10, 1878,  for  the  sum  of 
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and  the  other  against  the  ( 
se  Company,  a  corporation  ol 
Y,  dated  March  4,  1879,  for  the 
se,  the  declaration  alleged  tha 
►79,  during  the  continuance  of 
it,  though  duly  notified  of  the 
►unt  of  the  policy,  or  any  pa 
ed  the  death  of  Hillmon,  a 
h  John  H.  Brown  and  divers 
mber  30,  1878,  conspiring  to 
i  the  issue  of  all  the  policies 
Lpril,  1879,  falsely  pretended  j 
;  dead,  and  that  a  dead  body 
s,  whereas  in  reality  he  was  a 
L4,  1882,  the  following  order 
"  It  appearing  to  the  court  tt 
of  like  nature  and  relative  t 

unnecessary  cost  and  delay,  { 
>,  it  is  ordered  by  the  court  t 
le  are  hereby,  consolidated 
fendants  excepted, 
iry  29, 1888,  after  two  trials  at 
le  three  cases  came  on  for  tria 
I.  Each  of  the  defendants  n 
,  and  each  case  tried  separal 
B  motion,  and  directed  that,  pi 
>uld  be  tried  as  one  cause ;  anc 

panelling  of  the  jury,  each 
llenge  peremptorily  three  j 
bie  cases  having  been  consoli 
I  to  three  peremptory  chalL 
ant  had  peremptorily  challen^ 
the  defendants  could  so  challen, 
rulings  each  defendant  excepts 
ial  the  plaintiff  introduced  e 
I  or  about  March  5,  1879,  Hilb 
iie  State  of  Kansas,  and  travelb 
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Southern  Kansas  in  search  of  a  site  for  a  cattle  ranch  ;  that  on 
the  night  of  March  18,  while  they  were  in  camp  at  a  place 
called  Crooked  Creek,  Hillmon  was  killed  by  the  accidental 
discharge  of  a  gun ;  that  Brown  at  once  notified  persons  living 
in  the  neighborhood ;  and  that  the  body  was  thereupon  taken 
to  a  neighboring  town,  where,  after  an  inquest,  it  was  buried. 
The  defendants  introduced  evidence  tending  to  show  that  the 
body  found  in  the  camp  at  Crooked  Creek  on  the  night  of 
March  18  was  not  the  body  of  Hillmon,  but  was  the  body  of 
one  Frederick  Adolph  "Walters.  Upon  the  question  whose 
body  this  was,  there  was  much  conflicting  evidence,  including 
photographs  and  descriptions  of  the  corpse,  and  of  the  marks 
and  scars  upon  it,  and  testimony  to  its  likeness  to  Hillmon  and 
to  Walters. 

The  defendants  introduced  testimony  that  Walters  left  his 
home  at  Fort  Madison  in  the  State  of  Iowa  in  March,  1878, 
and  was  afterwards  in  Kansas  in  1878,  and  in  January  and 
February,  1879 ;  that  during  that  time  his  family  frequently 
received  letters  from  him,  the  last  of  which  was  written  from 
Wichita ;  and  that  he  had  not  been  heard  from  since  March, 
1879.    The  defendants  also  oflFered  the  following  evidence: 

Elizabeth  Kieffenach  testified  that  she  was  a  sister  of  Fred- 
erick Adolph  Walters,  and  lived  at  Fort  Madison  ;  and  there- 
upon, as  shown  by  the  bill  of  exceptions,  the  following 
proceedings  took  place : 

"Witness  further  testified  that  she  had  received  a  letter 
written  from  Wichita,  Kansas,  about  the  ith  or  5th  day  of 
March,  1879,  by  her  brother  Frederick  Adolph ;  that  the  letter 
was  dated  at  Wichita,  and  was  in  the  handwriting  of  her 
brother;  that  she  had  searched  for  the  letter,  but  could  not 
find  the  same,  it  being  lost ;  that  she  remembered  and  could 
state  the  contents  of  the  letter. 

"  Thereupon  the  defendants'  counsel  asked  the  question : 
'State  the  contents  of  that  letter.'  To  which  the  plaintiflf 
objected,  on  the  ground  that  the  same  is  incompetent,  irrele- 
vant, and  hearsay.  The  objection  was  sustained,  and  the 
defendants  duly  excepted.  The  following  is  the  letter  as  stated 
by  witness : 
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"  Wichita,  Kansas, 
"  March  4th  or  5th  or  3d  or  4th  — I  don't  know  — 1879. 
"  Dear  sister  and  all :  I  now  in  my  usual  style  drop  you  a 
few  lines  to  let  you  know  that  I  expect  to  leave  Wichita  on  or 
about  March  the  5th,  with  a  certain  Mr.  Hillmon,  a  sheep- 
trader,  for  Colorado  or  parts  unknown  to  me.  I  expect  to  see 
the  country  now.  News  are  of  no  interest  to  you,  as  you  are 
not  acquainted  here.  I  will  close  with  compliments  to  all 
inquiring  friends.     Love  to  all. 

"  I  am  truly  your  brother, 

Fred.  Adolph  Walters." 

Alvina  D.  Kasten  testified  that  she  was  twenty-one  years  of 
age  and  resided  in  Fort  Madison ;  that  she  was  engaged  to  be 
married  to  Frederick  Adolph  Walters ;  that  she  last  saw  him 
on  March  24,  1878,  at  Fort  Madison  ;  that  he  left  there  at  that 
time,  and  had  not  returned ;  that  she  corr^ponded  regularly 
with  him,  and  received  a  letter  about  every  two  weeks  until 
March  3,  1879,  which  was  the  last  time  she  received  a  letter 
from  him ;  that  this  letter  was  dated  at  Wichita,  March  1, 1879, 
and  was  addressed  to  her  at  Fort  Madison,  and  the  envelope 
was  postmarked  "Wichita,  Kansas,  March  2, 1879 ; "  and  that 
she  had  never  heard  from  or  seen  him  since  that  time. 

The  defendants  put  in  evidence  the  envelope  with  the  post- 
mark and  address ;  and  thereupon  offered  to  read  the  letter  in 
evidence.  The  plaintiff  objected  to  the  reading  of  the  letter, 
the  court  sustained  the  objection,  and  the  defendants  excepted. 

This  letter  was  dated  "  Wichita,  March  1, 1879,"  was  signed 
by  Walters,  and  began  as  follows : 

"  Dearest  Alvina :  Your  kind  and  ever  welcome  letter  was 
received  yesterday  afternoon  about  an  hour  before  I  left 
Emporia.  I  will  stay  here  until  the  fore  part  of  next  week, 
and  then  will  leave  here  to  see  a  part  of  the  country  that  I 
never  expected  to  see  when  I  left  home,  as  I  am  going  with 
a  man  by  the  name  of  Hillmon,  who  intends  to  start  a  sheep 
ranch,  and  as  he  promised  me  more  wages  than  I  could  make 
at  anything  else  I  concluded  to  take  it,  for  a  while  at  least, 
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until  I  strike  something  better.  There  is  so  many  folks  in 
this  country  that  have  got  the  Leadville  fever,  and  if  I  could 
not  of  got  the  situation  that  I  have  now  I  would  have  went 
there  myself ;  but  as  it  is  at  present  I  get  to  see  the  best  por- 
tion of  Kansas,  Indian  Territory,  Colorado,  and  Mexico.  The 
route  that  we  intend  to  take  would  cost  a  man  to  travel  from 
$150  to  $200,  but  it  will  not  cost  me  a  cent;  besides,  I  get 
good  wages.  T  will  drop  you  a  letter  occasionally  until  I  get 
settled  down ;  then  I  want  you  to  answer  it." 

Rulings  upon  other  questions  of  evidence,  excepted  to  at 
the  trial,  are  not  reported,  because  not  passed  upon  by  this 
court. 

The  court,  after  recapitulating  some  of  the  testimony  intro- 
duced, instructed  the  jury  as  follows :  "  You  have  perceived 
from  the  very  beginning  of  the.  trial  that  the  conclusion  to  be 
reached  must  practically  turn  upon  one  question  of  fact,  and 
all  the  large  volume  of  evidence,  with  its  graphic  and  varied 
details,  has  no  actual  significance,  save  as  the  facts  established 
thereby  may  throw  light  upon  and  aid  you  in  answering  the 
question.  Whose  body  was  it  that  on  the  evening  of  March 
18, 1879,  lay  dead  by  the  camp-fire  on  Crooked  Creek  ?  The 
decision  of  that  question  decides  the  verdict  you  should 
render." 

The  jury,  being  instructed  by  the  court  to  return  a  separate 
verdict  in  each  case,  returned  verdicts  for  the  plaintiff  against 
the  three  defendants  respectively  for  the  amounts  of  their 
policies,  and  interest,  upon  which  separate  judgments  were 
rendered.  The  defendants  sued  out  four  writs  of  error,  one 
jointly  in  the  three  cases  as  consolidated,  and  one  in  each  case 
separately. 

Mr.  Jvlien  T.  Davies^  {Mr.  J.  W.  Green  and  Mr.  E.  L. 
Short  were  on  his  brief,)  for  the  New  York  Company,  con- 
tended as  to  the  consolidation  of  the  causes : 

The  right  of  the  Circuit  Court  to  try  separate  causes  of  a 
like  nature  or  relative  to  the  same  question  at  the  same  time 
and  before  the  same  jury,  and  to  consolidate  causes,  rests  upon 
section  921  of  the  Revised  Statutes  of  the  United  States. 

VOL.   CXLV— 19 
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Under  this  statute  causes  could  be  tried  together,  bat  not 
necessarily  thereby  consolidated.  The  ideas  are  distinct  be- 
tween trying  causes  together  or  consolidating  them  for  trial 
by  order,  and  directing  them  to  be  tried  as  one  cause,  and 
therefore  virtually  consolidating  them. 

Under  this  section,  speaking  generally,  two  classes  of  cases 
in  which  in  the  Circuit  Courts  of  the  United  States  a  trial  of 
different  causes  of  action  has  been  had  properly  at  the  same 
time  and  before  the  same  jury,  when  such  causes  were  of  a  like 
nature  or  relative  to  the  same  question :  (1)  Where  one  case 
is  ordered  to  be  tried  and  the  other  cases  are  ordered  to  abide 
the  event  of  the  one  ordered  for  trial ;  (2)  Where  there  is  an 
absolute  consolidation  of  diflferent  causes  of  action  against  the 
same  defendants. 

The  class  of  cases,  to  which  those  before  the  court  belong, 
constitutes  a  third  class,  in  which  a  consolidation  for  trial  of 
diflferent  causes  of  action  against  diflferent  defendants  for  the 
purposes  of  saving  time  has  been  ordered. 

We  claimed  that  the  court  had  no  power  to  make  the  order 
here  complained  of,  because:  (a)  The  causes  were  not  of  a 
like  nature  or  relative  to  the  same  question ;  (5)  An  order  for 
consolidation  for  purposes  of  trial  where  there  are  diflferent 
defendants  is  not  conformable  to  the  usages  of  courts  for 
avoiding  unnecessary  costs  or  delay  in  the  administration  of 
justice,  and  is  not  reasonable.  Tidd's  Pr.  (3d  Am.  ed.)  614; 
Worley  v.  Glentvjorth^  5  Halsted,  (10  N.  J.  Law,)  241 ;  Howard 
V.  Chamherlin^  64  Georgia,  654,  696. 

Mr.  Samuel  xi.  Biggs  and  Mr.  L.  B.  Wheat  (with  whom 
were  Mr,  John  Ilntchings  and  Mr.  E.  J.  Borghalthaus  on  the 
brief)  for  defendant  in  error. 

When  the  actions  were  so  consolidated  that  the  matter  of 
impanelling  a  jury  was  to  be  proceeded  with,  §  819,  Rev.  Stat, 
was  applicable,  and  limited  the  parties  to  three  challenges.  1 
Thompson  on  Trials,  §  46  and  n.  1. 

If  each  plaintiflf  in  error  was  entitled  to  three  peremptory 
challenges,  then  of  course  the  defendant  in  error  would  have 
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been  entitled  to  the  same  number;  so  that  twelve  jurors, 
equivalent  to  a  full  panel,  could  have  been  peremptorily  chal- 
lenged without  the  consent  of  either  one  of  the  defendants ; 
or  if  each  plaintiff  in  error  was  entitled  to  three  peremptory 
challenges  and  defendant  in  error  to  only  three,  then  in  addi- 
tion to  this  favor  being  three  to  one  against  defendant  in  error 
each  defendant  might  have  been  required  to  see  half  of  a  full 
panel  peremptorily  challenged  off  in  addition  to  the  six  chal- 
lenges allowed  by  that  section. 

As  to  the  86th  assignment  of  error  relating  to  testimony  of 
Miss  Alvina  Kasten  it  will  be  noticed  that  the  envelope  was 
introduced  in  evidence  and  that  witness  showed  when  and 
from  whence  she  received  the  letter,  but  the  contents  of  the 
letter  were  not  permitted  to  be  given  to  the  jury.  Considering 
that,  together  with  the  74th  and  85th  assignments  of  error,  we 
submit  that  the  contents  of  the  three  letters  therein  referred 
to  were  incompetent  and  hearsay.  Neither  was  written  by 
Walters  at  a  time  when  he  expected  to  die ;  the  statements 
therein  were  not  made  under  the  obligation  of  an  oath,  nor 
under  circumstances  in  law  equivalent  thereto;  nor  under 
any  such  circumstances  as  would  render  or  make  them  res 
geitoB  as  to  any  act  or  fact  competent  to  be  proven.  Whether 
he  did  or  went  according  to  any  statement  in  either  of  those 
letters,  or  whether  he  had  anything  to  do  with  any  other  per- 
son, or  whether  he  made  or  had  any  transaction  with  any 
other  person,  or  knew  or  had  seen  any  other  person  named  in 
either  of  said  letters,  were  questions  of  fact  to  be  proved  as 
any  other  fact ;  and  his  statement  thereof  or  of  any  intention 
in  any  of  said  letters  expressed,  was  not  competent  evidence 
against  any  other  person  whomsoever.  Such  statements  were 
not  res  gesios  as  to  any  fact,  material  or  competent  in  this  case, 
but  only  of  the  fact  of  writing  the  letters. 

The  contents  of  those  letters  were  no  more  competent  than 
a  letter  written  by  any  other  person  to  any  other  person  would 
have  been  if  such  last  mentioned  letters  bad  contained  similar 
statements  therein,  or  any  other  statement.  Insurance  Co.  v. 
Chiardiola,  129  U.  S.  642 ;  State  v.  Medlicott,  9  Kansas,  257 ; 
Simpson  v.  Smithy  27  Kansas,  565 ;  State  v.  Smithy  35  Kansas, 
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;  Dwyer  v.  Dunbar^  5  Wall.  318;  People  v.  Fang  Ah 
)g^  64  California,  253 ;  State  v.  Draper^  65  Missouri,  335, 
• ;  Barjield  v.  BriU,  2  Jones  (Law)  N.  C.  41 ;  S.  C.  62  Am. 
3.  190;  Leiber  v.  Commonwealth^  9  Bush,  11;  Lund  v. 
ngsborough^  9  Cush.  36;  xS.  C.  59  Am.  Dec.  159;  Com>moi^ 
ilth  V.  Densmore,  12  Allen,  535 ;  j??(?aj  v.  Mead,  2  B.  &  C.  605. 

\f/\  Edicard  S.  hham  (with  whom  were  Mr,  James  IF. 
een  and  Mr,  William  G,  Beuie  on  the  brief)  for  the  Con- 
iticut  Mutual  Life  Insurance  Company,  plaintiff  in  error. 

kiR.  Justice  Gray,  after  stating  the  case  as  above,  delivered 
opinion  of  the  court. 

The  order  of  the  Circuit  Court  that  the  three  actions  be  con- 
dated  for  trial,  because  they  appeared  to  the  court  to  be  of 
J  nature  and  relative  to  the  same  question,  because  it  would 
>id  unnecessary  cost  and  delay,  and  because  it  was  reason- 
e  to  do  so,  was  within  the  discretionary  power  of  the  court, 
ler  section  921  of  the  Revised  Statutes,  which  provides,  in 
istantial  accordance  with  the  act  of  July  22, 1813,  c.  14,  §  3, 
5tat.  21,)  that  "  when  causes  of  a  like  nature  or  relative  to 

same  question  are  pending  before  a  court  of  the  United 
tes,  or  of  any  Territory,  the  court  may  make  such  orders 
I  rules  concerning  proceedings  therein  as  may  be  conform- 
e  to  the  usages  of  courts  for  avoiding  unnecessary  costs  or 
ay  in  the  administration  of  justice,  and  may  consolidate 
1  causes  when  it  appears  reasonable  to  do  so." 
The  consolidation  rule,  introduced  in  England  by  Lord 
nsfield,  to  avoid  the  expense  and  delay  attending  the  trial 
a  multiplicity  of  actions  upon  the  same  question  arising 
ler  different  policies  of  insurance,  enabled  the  several  insurers 
have  proceedings  stayed  in  all  actions  except  one,  upon 
lertaking  to  be  bound  by  the  verdict  in  that  one,  to  admit 
facts  not  meant  to  be  seriously  disputed,  and  not  to  file  a 

in  equity  or  bring  a  writ  of  error ;  and  was  considered  as 
Ivor  to  the  defendants ;  and  insurers  undel  different  policies 
lid  not  obtain  such  a  rule  without  the  plaintiff's  consent. 
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1  Tidd's  Practice  (9th  ed.)  614,  615 ;  McGregor  v.  Uorsfall,  3 
M.  &  W.  320.  The  English  practice  appears  to  have  been  fol- 
lowed in  early  times  in  New  York.  Cammcm  v.  New  York 
Ins.  Co.y  1  Caines,  114 ;  /&  C.  Coleman  &  Caines,  188 ;  Thamp- 
son  V.  Shepherd,  9  Johns.  262.  The  later  cases  in  New  York, 
cited  at  the  bar,  were  governed  by  statute.  Brewster  v. 
Stewart,  3  Wend.  441 ;  Mayor  v.  Mayor,  64  How.  Pract.  230. 

Where  the  English  consolidation  rule  has  not  been  adopted, 
the  American  courts,  state  and  federal,  have  exercised  the 
authority  of  ordering  several  actions  by  one  plaintiff  against 
different  defendants  to  be  tried  together,  whenever  the  defence 
is  the  same,  and  unnecessary  delay  and  expense  will  be  thereby 
avoided.  Den  v.  Kimble,  4  Halst.  (9  N.  J.  Law)  335 ;  Worley 
V.  Gletitworth,  5  Halst.  (10  N.  J.  Law)  241 ;  Witherlee  v.  Ocea7i 
Ins.  Co.,  24  Pick.  67;  Wiede  v.  Insurance  Cos.,  3  Chicago 
Legal  News,  353;  Andrews  v.  Spear,  4  Dillon,  470;  Keep 
v.  Indianapolis  ife  St.  Louis  Railroad,  3  McCrary,  302;  1 
Thompson  on  Trials,  §  210.  The  learning  and  research  of 
counsel  have  produced  no  instance  in  this  country,  in  which 
such  an  order,  made  in  the  exercise  of  the  discretionary  power 
of  the  court,  unrestricted  by  statute,  has  been  set  aside  on  bill 
of  exceptions  or  writ  of  error. 

But  although  the  defendants  might  lawfully  be  compelled, 
at  the  discretion  of  the  court,  to  try  the  cases  together,  the 
causes  of  action  remained  distinct,  and  required  separate  ver- 
dicts and  judgments;  and  no  defendant  could  be  deprived, 
without  its  consent,  of  any  right  material  to  its  defence, 
whether  by  way  of  challenge  of  jurors,  or  of  objection  to  evi- 
dence, to  which  it  would  have  been  entitled  if  the  cases  had 
been  tried  separately.  Section  819  of  the  Revised  Statutes 
provides  that  in  all  civil  cases  "  each  party  shall  be  entitled  to 
three  peremptory  challenges ;  and  in  all  cases  where  there  are 
several  defendants  or  several  plaintiffs,  the  parties  on  each  side 
shall  be  deemed  a  single  party  for  the  purposes  of  all  chal- 
lenges under  this  section."  Under  this  provision,  defendants 
sued  together  upon  one  cause  of  action  would  be  entitled  to 
only  three  peremptory  challenges  in  all.  But  defendants  in 
different  actions  cannot  be  deprived  of  their  several  challenges, 
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by  the  order  of  the  court,  made  for  the  prompt  and  convenient 
administration  of  justice,  that  the  three  cases  shall  be  tried  > 
together.    The  denial  of  the  right  of  challenge,  secured  to  the 
defendants  by  the  statute,  entitles  them  to  a  new  trial. 

There  is,  however,  one  question  of  evidence  so  important,  so 
fully  argued  at  the  bar,  and  so  likely  to  arise  upon  another 
trial,  that  it  is  proper  to  express  an  opinion  upon  it. 

This  question  is  of  the  admissibility  of  the  letters  written 
by  Walters  on  the  first  days  of  March,  1879,  which  were 
offered  in  evidence  by  the  defendants,  and  excluded  by  the 
court.  In  order  to  determine  the  competency  of  these  letters, 
it  is  important  to  consider  the  state  of  the  case  when  they 
were  offered  to  be  read. 

The  matter  chiefly  contested  at  the  trial  was  the  death  of 
John  W.  Hillmon,  the  insured ;  and  that  depended  upon  the 
question  whether  the  body  found  at  Crooked  Creek  on  the 
night  of  March  18,  1879,  was  his  body,  or  the  body  of  one 
Walters. 

Much  conflicting  evidence  had  been  introduced  as  to  the 
identity  of  the  body.  The  plaintiff  had  also  introduced  evi- 
dence that  Hillmon  and  one  Brown  left  Wichita  in  Kansas  on 
or  about  March  5, 1879,  and  travelled  together  through  South- 
em  Kansas  in  search  of  a  site  for  a  cattle  ranch,  and  that  on 
the  night  of  March  18,  while  they  were  in  camp  at  Crooked 
Creek,  Hillmon  was  accidentally  killed,  and  that  his  body  was 
taken  thence  and  buried.  The  defendants  had  introduced 
evidence,  without  objection,  that  Walters  left  his  home  and 
his  betrothed  in  Iowa  in  March,  1878,  and  was  afterwards  in 
Kansas  until  March,  1879;  that  during  that  time  he  corre- 
sponded regularly  with  his  family  and  his  betrothed ;  that  the 
last  letters  received  from  him  were  one  received  by  his  be- 
trothed on  March  3  and  postmarked  at  Wichita  March  2,  and 
one  received  by  his  sister  about  March  4  or  5,  and  dated  at 
Wichita  a  day  or  two  before ;  and  that  he  had  not  been  heard 
from  since. 

The  evidence  that  Walters  was  at  Wichita  on  or  before 
March  5,  and  had  not  been  heard  from  since,  together  with 
the  evidence  to  identify  as  his  the  body  found  at  Crooked 
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Creek  on  March  18,  tended  to  show  that  he  went  from  Wichita 
to  Crooked  Creek  between  those  dates.  Evidence  that  just 
before  March  5  he  had  the  intention  of  leaving  Wichita  with 
Hillmon  would  tend  to  corroborate  the  evidence  already  ad- 
mitted, and  to  show  that  he  went  from  Wichita  to  Crooked 
Creek  with  Hillmon.  Letters  from  him  to  his  family  and  his 
betrothed  were  the  natural,  if  not  the  only  attainable,  evidence 
of  bis  intention. 

The  position,  taken  at  the  bar,  that  the  letters  were  compe- 
tent evidence,  within  the  rule  stated  in  NichoUs  v.  Wehh^  8 
Wheat.  326,  337,  as  memoranda  made  in  the  ordinary  course 
of  business,  cannot  be  maintained,  for  they  were  clearly  not 
such. 

But  upon  another  ground  suggested  they  should  have  been 
admitted.  A  man's  state  of  mind,  or  feeling  can  only  be  mani- 
fested to  others  by  countenance,  attitude  or  gesture,  or  by 
sounds  or  words,  spoken  or  written.  The  nature  of  the  fact 
to  be  proved  is  the  same,  and  evidence  of  its  proper  tokens  is 
equally  competent  to  prove  it,  whether  expressed  by  aspect  or 
conduct,  by  voice  or  pen.  When  the  intention  to  be  proved  is 
important  only  as  qualifying  an  act,  its  connection  with  that 
act  must  be  shown,  in  order  to  warrant  the  admission  of  dec- 
larations of  the  intention.  But  whenever  the  intention  is  of 
itself  a  distinct  and  material  fact  in  a  chain  of  circumstances, 
it  may  be  proved  by  contemporaneous  oral  or  written  declara- 
tions of  the  party. 

The  existence  of  a  particular  intention  in  a  certain  person 
at  a  certain  time  being  a  material  fact  to  be  proved,  evidence 
that  he  expressed  that  intention  at  that  time  is  as  direct  evi- 
dence of  the  fact,  as  his  own  testimony  that  he  then  had  that 
intention  would  be.  After  his  death  there  can  hardly  be  any 
other  way  of  proving  it ;  and  while  he  is  still  alive,  his  own 
memory  of  his  state  of  mind  at  a  former  time  is  no  more  likely 
to  be  clear  and  true  than  a  bystander's  recollection  of  what 
he  then  said,  and  is  less  trustworthy  than  letters  written  by 
him  at  the  very  time  and  under  circumstances  precluding  a 
suspicion  of  misrepresentation. 

The  letters  in  question  were  competent,  not  as  narratives  of 
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facts  communicated  to  the  writer  by  others,  nor  yet  as  proof 
that  he  actually  went  away  from  Wichita,  but  as  evidence 
that,  shortly  before  the  time  when  other  evidence  tended  to 
show  that  he  went  away,  he  had  the  intention  of  going,  and 
of  going  with  Ilillmon,  which  made  it  more  probable  both  that 
he  did  go  and  that  he  went  with  Hillmon,  than  if  there  had 
been  no  proof  of  such  intention.  In  view  of  the  mass  of  con- 
flicting testimony  introduced  upon  the  question  whether  it  was 
the  body  of  Walters  that  was  found  in  HiUmon's  camp,  this 
evidence  might  properly  influence  the  jury  in  determining  that 
question. 

The  rule  applicable  to  this  case  has  been  thus  stated  by  this 
court :  "  Wherever  the  bodily  or  mental  feelings  of  an  indi- 
vidual are  material  to  be  proved,  the  usual  expressions  of  such 
feelings  are  original  and  competent  evidence.  Those  expres- 
sions are  the  natural  reflexes  of  what  it  might  be  impossible 
to  show  by  other  testimony.  If  there  be  such  other  testimony, 
this  may  be  necessary  to  set  the  facts  thus  developed  in  their 
true  light,  and  to  give  them  their  proper  effect.  As  indepen- 
dent explanatory  or  corroborative  evidence,  it  is  often  indis- 
pensable to  the  due  administration  of  justice.  Such  declarations 
are  regarded  as  verbal  acts,  and  are  as  competent  as  any  other 
testimony,  when  relevant  to  the  issue.  Their  truth  or  falsity 
is  an  inquiry  for  the  jury."  Insurance  Co,  v.  MosUy^  8  Wall 
397,  404,  405. 

In  accordance  with  this  rule,  a  bankrupt's  declarations,  oral 
or  by  letter,  at  or  before  the  time  of  leaving  or  staying  away 
from  home,  as  to  his  reason  for  going  abroad,  have  always 
been  held  by  the  English  courts  to  be  competent,  in  an  action 
by  his  assignees  against  a  creditor,  as  evidence  that  his  depart- 
ure was  with  intent  to  defraud  his  creditors,  and  therefore  an 
act  of  bankruptcy.  Bateman  v.  Bailey^  5  T.  K.  512  ;  Rawsaii 
V.  Ifalgh,  9  J.  B.  Moore,  217;  S.  (7.  2  Bing.  99;  Smith  x.  Cra- 
7ner,  1  Scott,  541  \  S,  C.l  Bing.  N.  C.  585. 

The  highest  courts  of  Xew  Hampshire  and  Massachusetts 
have  held  declarations  of  a  servant,  at  the  time  of  leaving  his 
master's  service,  to  be  competent  evidence,  in  actions  between 
third  persons,  of  his  reasons  for  doing  so.     Hadley  v.  Carter^ 
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8  N.  H.  40 ;  Elmer  v.  Fesaenden^  151  Mass.  359.  And  the 
Supreme  Court  of  Ohio  has  held  that,  for  the  purpose  of  prov- 
ing that  a  person  was  at  u  railroad  station  intending  to  take 
passage  on  a  train,  previous  declarations  m%de  by  him  at  the 
time  of  leaving  his  hotel  were  admissible.  Lake  Shore  &c. 
Bailroad  v.  Serrick^  29  Northeastern  Reporter,  1052.  See 
also  Jackson  v.  Boneham^  15  Johns.  226 ;  Gorham  v.  Canton^ 
5  Greenl.  266 ;  KUbum  v.  Bennett^  3  Met.  199 ;  Lund  v.  Tyngs- 
horoughy  9  Cush.  36. 

In  actions  for  criminal  conversation,  letters  by  the  wife  to 
her  husband  or  to  third  persons  are  competent  to  show  her 
affection  towards  her  husband,  and  her  reasons  for  living  apart 
from  him,  if  written  before  any  misconduct  on  her  part,  and  if 
there  is  no  ground  to  suspect  collusion.  Trelavmey  v.  Cole- 
man,  2  Stark.  191,  and  1  B.  &  Aid.  90;  Willis  v.  Bernard,  5 
Car.  &  P.  342,  and  1  Moore  &  Scott,  584;  S,  C.  8  Bing.  376 ; 
1  Greenl.  Ev.  §  102.  So  letters  from  a  husband  to  a  third  per- 
son, showing  his  state  of  feeling,  affection  and  sympathy  for 
his  wife,  have  been  held  by  this  court  to  be  competent  evidence, 
bearing  on  the  validity  of  the  marriage,  when  the  legitimacy 
of  their  children  is  in  issue.  Gaines  v.  Relf,  12  How.  472, 
520,  534. 

Even  in  the  probate  of  wills,  which  are  required  by  law  to 
be  in  writing,  executed  and  attested  in  prescribed  forms,  yet 
where  the  validity  of  a  will  is  questioned  for  want  of  mental 
capacity  or  by  reason  of  fraud  and  undue  influence,  or  where 
the  will  is  lost  and  it  becomes  necessary  to  prove  its  contents, 
written  or  oral  evidence  of  declarations  of  the  testator  before 
the  date  of  the  will  has  been  admitted,  in  Massachusetts  and 
in  England,  to  show  his  real  intention  as  to  the  disposition  of 
his  property,  although  there  has  been  a  difference  of  opinion 
as  to  the  admissibility,  for  such  purposes,  of  his  subsequent 
declarations.  Shailer  v.  Buinstead,  99  Mass.  112;  Sugden  v. 
St.  Leonards,  1  P.  D.  154;  Woodward  v.  Goulstone,  11  App. 
Cas.  469,  478,  484,  486. 

In  Shailer  v.  Bumstead,  upon  the  competency  of  evidence 
offered  to  show  that  a  will  propounded  for  probate  "  was  not 
the  act  of  one  possessed  of  testamentary  capacity,  or  wag 
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obtained  by  such  fraud  and  undue  influence  as  to  subvert  the 
real  intentions  and  will  of  the  maker,"  Mr.  Justice  Colt  said : 
"  The  declarations  of  the  testator  accompanying  the  act  must 
always  be  resorted  to  as  the  most  satisfactory  evidence  to  sus- 
tain or  defend  the  will,  whenever  this  issue  is  presented.  So 
it  is  uniformly  held  that  the  previous  declarations  of  the  tes- 
tator, offered  to  prove  the  mental  facts  involved,  are  com- 
petent. Intention,  purpose,  mental  peculiarity  and  condition, 
are  mainly  ascertainable  through  the  medium  afforded  by  the 
power  of  language.  Statements  and  declarations,  when  the 
state  of  the  mind  is  the  fact  to  be  shown,  are  therefore  re- 
ceived as  mental  acts  or  conduct."     99  Mass.  120. 

In  Sudden  v.  St  Leonards^  which  arose  upon  the  probate 
of  the  lost  will  of  Lord  Chancellor  St.  Leonards,  the  English 
Court  of  Appeal  was  unanimous  in  holding  oral  as  well  as 
written  declarations  made  by  the  testator  before  the  date  of 
the  will  to  be  admissible  in  evidence.  Lord  Chief  Justice 
Cockbum  said  :  "  I  entertain  no  doubt  that  prior  instructions, 
or  a  draft  authenticated  by  the  testator,  or  verbal  declara- 
tions of  what  he  was  about  to  do,  though  of  course  not  con- 
clusive evidence,  are  yet  legally  admissible  as  secondary  evi- 
dence of  the  contents  of  a  lost  will."  1  P.  D.  226.  Sir 
George  Jessel,  M.  R.,  said  :  "  It  is  not  strictly  evidence  of  the 
contents  of  the  instrument,  it  is  simply  evidence  of  the  inten- 
tion of  the  person  who  afterwards  executes  the  instrument. 
It  is  simply  evidence  of  probability  —  no  doubt  of  a  high 
degree  of  probability  in  some  cases,  and  of  a  low  degree  of 
probability  in  others.  The  cogency  of  the  evidence  depends 
very  much  on  the  nearness  in  point  of  time  of  the  declaration 
of  intention  to  the  period  of  the  execution  of  the  instrument." 
1  P.  D.  242.  Lord  Justice  Mellish  said:  "The  declarations 
which  are  made  before  the  will  are  not,  I  apprehend,  to  be 
taken  as  evidence  of  the  contents  of  the  will  which  is  subse- 
quently made  —  they  obviously  do  not  prove  it;  and  wherever 
it  is  material  to  prove  the  state  of  a  person's  mind,  or  what 
was  passing  in  it,  and  what  were  his  intentions,  there  you  may 
prove  what  he  said,  because  that  is  the  only  means  by  which 
you  can  find  out  what  his  intentions  were."     1  P.  D.  251. 
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Upon  an  indictment  of  one  Hunter  for  the  murder  of  one 
Armstrong  at  Camden,  the  Court  of  Errors  and  Appeals  of 
New  Jersey  unanimously  held  that  Armstrong's  oral  declara- 
tions to  his  son  at  Philadelphia,  on  the  afternoon  before  the 
night  of  the  murder,  as  well  as  a  letter  written  by  him  at  the 
same  time  and  place  to  his  wife,  each  stating  that  be  was 
going  with  Hunter  to  Camden  on  business,  were  rightly 
admitted  in  evidence.  Chief  Justice  Beasley  said  :  "  In  the 
ordinary  course  of  things,  it  was  the  usual  information  that  a 
man  about  leaving  home  would  communicate,  for  the  con- 
venience of  his  family,  the  information  of  his  friends,  or  the 
regulation  of  his  business.  At  the  time  it  was  given,  such 
declarations  could,  in  the  nature  of  things,  mean  harm  to  no 
one;  he  who  uttered  them  was  bent  on  no  expedition  of  mis- 
chief or  wrong,  and  the  attitude  of  affairs  at  the  time  entirely 
explodes  the  idea  that  such  utterances  were  intended  to  serve 
any  purpose  but  that  for  which  they  were  obviously  designed. 
If  it  be  said  that  such  notice  of  an  intention  of  leaving  home 
could  have  been  given  without  introducing  in  it  the  name  of 
Mr.  Hunter,  the  obvious  answer  to  the  suggestion,  I  think,  is 
that  a  reference  to  the  companion  who  is  to  accompany  the 
person  leaving  is  as  natural  a  part  of  the  transaction  as  is  any 
other  incident  or  quality  of  it.  If  it  is  legitimate  to  show  by 
a  man's  own  declarations  that  he  left  his  home  to  be  gone  a 
week,  or  for  a  certain  destination,  which  seems  incontestable, 
why  may  it  not  be  proved  in  the  same  way  that  a  designated 
person  was  to  bear  him  company  ?  At  the  time  the  words 
were  uttered  or  written,  they  imported  no  wrongdoing  to 
any  one,  and  the  reference  to  the  companion  who  was  to  go 
with  him  was  nothing  more,  as  matters  then  stood,  than  an 
indication  of  an  additional  circumstance  of  his  going.  If  it  was 
in  the  ordinary  train  of  events  for  this  man  to  leave  word  or 
to  state  where  he  was  going,  it  seems  to  me  it  was  equally  so 
for  him  to  say  with  whom  he  was  going."  Hunter  v.  State^ 
11  Vroom  (40  N.  J.  Law)  495,  534,  536,  538. 

Upon  principle  and  authority,  therefore,  we  are  of  opinion 
that  the  two  letters  were  competent  evidence  of  the  intention 
of  Walters  at  the  time  of  writing  them,  which  was  a  material 
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>earing  upon  the  question  in  controversy  ;  and  that  for 
:clusion  of  these  letters,  as  well  as  for  the  undue  restric- 
>f  the  defendants'  challenges,  the  verdicts  must  be  set 
and  a  new  trial  had. 

the  verdicts  and  judgments  were  several,  the  writ  of 
sued  out  by  the  defendants  jointly  was  superfluous,  and 
)e  dismissed  without  costs ;  and  upon  each  of  the  writs 
or  sued  out  by  the  defendants  severally  the  order  will 

Ignient  reversed^  and  cdse  remanded  to  the  Circuit  Courts 
nth  directions  to  set  aside  the  verdict  and  to  order  a 
ew  trial. 


[?H  SPRING  HILL  GOLD  MINING  COMPANY  v. 
IKDOR  MEDEAN  GOLD  MINING  COMPANY. 

;  TO  THE  CIRCUIT  COURT    OF    THE    UNITED    STATES   FOR    THE 
NORTHERN    DISTRICT    OF   CALIFORNIA. 

No.  338.    Submitted  April  27, 1892.  -  Decided  May  1«,  1892. 

urt,  being  informed  that  the  control  of  both  the  corporations,  parties 
tiis  salt,  had  come  into  the  hands  of  the  same  persons,  but  that  there 
a  minority  of  stockholders  in  the  Amador  Medean  Gold  Mining  Com- 
f  who  retained  the  interest  that  they  had,  at  the  time  the  decision  was 
lered  —  that  the  two  corporations  were  still  in  existence  and  oi^an- 
—  and  that  the  present  managers  and  owners  of  the  properties  were 
ous  that  the  question  should  be  decided,  in  order  that  the  minority  of 
stockholders  might  receive  whatever,  by  the  finding  of  the  court, 
Id  be  due  to  them  —  reverses  the  judgment  and  remands  the  case  for 
her  proceedings  in  conformity  to  law,  without  considering  or  passing 
a  the  merits  of  the  case  in^  any  respect. 

s  case  is  stated  in  the  opinion. 

.  George  S.  Boutwell  for  plaintiff  in  error. 

appearance  for  defendant  in  error. 
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Mb.  Chief  Justice  Fuller  delivered  the  opinion  of  the 
court. 

This  was  an  action  brought  by  the  Amador  Medean  Gold 
Mining  Company  against  the  South  Spring  Hill  Gold  Mining 
Company  in  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  California,  where  it  was  tried  on  an 
agreed  statement  of  facts,  and  a  judgment  rendered  in  favor 
of  the  plaintiff,  to  review  which  this  writ  of  error  was  prose- 
cuted. The  opinion  of  Judge  Sawyer,  holding  the  Circuit 
Court,  will  be  found  reported  in  36  Fed.  Rep.  668. 

When  the  case  came  on  for  argument  in  this  court  the 
attorney  for  plaintiff  in  error  very  properly  called  our  attention 
to  the  fact  that,  since  the  decision  in  the  Circuit  Court,  "  the 
control  of  both  the  corporations,  parties  to  this  suit,  had  come 
into  the  hands  of  the  same  persons,  but  that  there  was  a 
minority  of  stockholders  in  the  Amador  Medean  Gold  Mining 
Company  who  retained  the  interest  that  they  had  at  the  time 
the  decision  was  rendered ; "  "  that  the  two  corporations  were 
still  in  existence  and  organized,  and  that  the  present  man- 
agers and  owners  of  the  properties  were  anxious  that  the  ques- 
tion should  be  decided,  in  order  that  the  minority  of  the 
stockholders  might  receive  whatever,  by  the  finding  of  the 
court,  would  be  due  to  them."  No  appearance  has  been  entered 
for  defendant  in  error,  but  a  copy  of  the  opening  and  closing 
briefs,  filed  on  its  behalf  in  the  Circuit  Court,  has  been  printed 
and  filed  here  by  plaintiff  in  error.  We  cannot,  however,  con- 
sent to  determine  a  controversy  in  which  the  plaintiff  in 
error  has  become  the  dominus  litis  on  both  sides.  We  assume 
that  this  is  not  an  agreed  case  gotten  up  by  collusion ;  but  the 
litigation  has  ceased  to  be  between  adverse  parties,  and  the 
case  therefore  falls  within  the  rulq  applied  where  the  contro- 
versy is  not  a  real  one.  Wood-paper  Company  v.  Tleft^  8 
Wall.  333;  Cleveland  v.  Chamberlain^  1  Black,  419;  Lord  v. 
Vea^ie^  8  How.  251 ;  Washiiigton  Market  Co,  v.  District  of 
Columbia,  137  U.  S.  62. 

If  the  writ  of  error  be  dismissed  the  judgment  will  remain 
undisturbed,  and  the  plaintiff  in  error  might  be  cut  off  from 
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submitting  the  questions  involved  to  the  determination  of  the 
appellate  tribunal;  while  if  the  judgment  be  reversed  the 
minority  of  the  stockholders  of  defendant  in  error  would  be 
deprived  of  the  benefit  of  an  adjudication  in  its  favor.  But 
although  the  latter  might  be  thereby  subjected  to  the  delay 
and  expense  of  further  litigation,  they  would  still  be  free  to 
vindicate  whatever  rights  they  are  entitled  to. 

Without  considering  or  passing  upon  the  merits  of  the  case 
in  any  respect^  we  deem  it  m^st  consonam,t  to  justice  to 
reverse  the  judgment  am,d  rem<ind  the  case  for  further  pro- 
ceedings in  conformity  to  law^  and  it  is  so  ordered. 


HOYT  V.   HORNE. 

APPEAL   FROM   THE   CIRCUIT    COURT    OF    THE     UNITED     STATES    FOB 
THE   DISTRICT   OF  MASSACHUSETTS. 

No.  336.    Argued  April  26,  27, 1892.  —  Decided  May  16, 1892. 

The  machine  manufactared  under  letters  patent  No.  347,043,  issued  August 
10,  1886,  to  John  H.  Home  for  **  new  and  useful  improvements  in  rag 
engines  for  beating  paper-pulp  "  Is  an  infringement  of  the  first  claim  in 
letters  patent  No.  303,374,  issued  August  12,  1884,  to  John  Hoyt,  for  a 
rag  engine  for  paper  making. 

Whether  it  infringes  the  second  claim  in  Hoyt's  patent  is  not  decided. 

The  court  stated  the  case  as  follows : 

This  was  a  bill  in  equity  for  the  infringement  of  letters 
patent  No.  303,374,  issued  August  12,  1884,  to  John  Hoyt,  for 
a  rag  engine  for  paper  making.  "  This  invention,"  said  the 
patentee  in  his  specificatiop,  "  relates  to  engines  for  beating 
rags  and  similar  fibrous  material  into  pulp  for  the  manufac- 
ture of  paper.  In  these  machines  a  beater-roll  set  with  knives 
around  its  periphery  is  used,  in  combination  with  a  bed-plate 
also  set  with  knives,  the  said  parts  being  placed  in  a  tank  or 
vessel  in  which  a  constant  circulation  of  the  material  to  be 
pulped  is  maintained. 
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"Heretofore  ordinarily  the  material  has  been  circulated 
horizontally  around  an  upright  partition  termed  a  *  mid-fel- 
low/ and  the  beater-roll  and  bed-plate  have  been  placed  in  the 
alley  or  channel  between  this  mid-fellow  and  one  side  of  the 
tank.  The  beater-roll  lifted  the  material  over  a  sort  of  dam, 
(termed  a  ^  back-fall,')  and  the  material  then  flowed  by  the 
action  of  gravity  around  the  mid-fellow  and  entered  again 
between  the  beater-roll  and  the  bed-plate.  It  has,  however, 
been  proposed  to  dispense  with  the  mid-fellow  and  have  the 
material  turned  under  the  back-fall  and  bed-plate.  In  either 
case,  however,  the  circulating  force  is  that  of  gravity  due  to 
the  piling  up  of  the  liquid  or  semi-liquid  on  the  side  of  the 
back-fall  opposite  from  the  beater-roll.  Consequently  the  flow 
is  comparatively  feeble,  and  it  is  necessary  to  use  a  large  quan- 
tity of  water  in  order  to  prevent  the  fibre  in  suspension  from 
depositing.  In  the  present  invention  a  much  more  rapid  and 
vigorous  circulation  is  maintained.  The  beater-roll  is  placed 
at  one  end  of  the  vat,  which  is  of  a  depth  sufficient  to  contain 
it,  and  the  other  part  of  the  vat  is  divided  by  a  horizontal 
partition  or  division,  which  extends  from  the  beater-roU 
nearly  to  the  other  end.  The  material  to  be  pulped  is  carried 
around  by  the  beater-roll,  and  is  delivered  into  the  upper  sec- 
tion above  the  partition.  It  flows  over  the  partition,  then 
passes  down  around  the  end  of  the  same,  and  returns  through 
the  lower  section  of  the  vat  to  the  beater-roll.  The  bed-plate 
is  placed  at  the  bottom  of  the  vat  under  the  beater-roll.  The 
beater-roU  not  only  draws  in  the  material,  creating  a  partial 
vacuum  in  the  lower  section  of  the  vat,  but  delivers  it  into  the 
upper  section  with  considerable  force,  impelling  it  forward 
very  rapidly.  By  the  aid  of  this  more  rapid  as  well  as  more 
vigorous  circulation  not  only  is  the  material  returned  more 
quickly,  and  therefore  acted  upon  more  often  by  the  beater- 
roU  in  the  same  time,  but  it  may  be  worked  with  a  much  less 
quantity  of  water,  and  thereby  very  important  advantages 
may  be  secured.  These  advantages  are,  first,  in  the  improved 
quality  of  the  product,  for  when  a  considerable  body  of  the 
fibrous  material  is  drawn  between  the  knives  the  different 
pieces  are  rubbed  together  and  thus  disintegrated  without 
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destroying  the  length  and  felting  quality  of  the  fibre,  whereas 
when  the  pulp  is  thin  the  pieces  are  ground  individually,  as  it 
were,  between  the  knives,  and  the  integrity  of  the  fibre  in 
large  measure  destroyed;  secondly,  in  the  greater  quantity 
of  pulp  which  can  be  prepared  in  a  medium  of  given  size, 
owing  to  the  larger  proportion  of  fibrous  material  in  the 
charge ;  and,  thirdly,  in  avoiding  the  liability  of  the  fibrous 
material  depositing  out  of  the  liquid  and  lodging  in  the 
channels.     .     .     . 

"  The  operation  of  the  engine  is  as  follows :  The  beater-roU 
and  bed- plate  knives  being  adjusted  properly,  the  vat  is  filled 
with  the  rags  or  fibrous  material  to  be  pulped  and  the  proper 
quantity  of  water.  The  beater-roll  being  revolved  at  the 
proper  speed  —  say,  for  a  roll  four  feet  in  diameter,  at  the 
speed  of  one  hundred  and  twenty  revolutions  per  minute  — 
the  rags  and  liquid  are  drawn  between  the  knives,  are  carried 
up  by  the  beater-roll,  and  thrown  over  the  edge  of  the  plate 
P.  They  flow  around  the  partition  N  with  considerable  veloc- 
ity and  return  again  and  again  to  be  acted  upon  by  the 
knives.     The  roll  is  revolved  until  the  pulp  is  properly  reduced. 

"  Modifications  may  be  made  in  details  of  construction  with- 
out departing  from  the  spirit  of  the  invention,  and  parts  thereof 
can  be  separately  used  if  desired." 

The  claims  alleged  to  have  been  infringed  were  as  follows: 

"  1.  The  improvement  in  beating  rags  to  pulp  in  a  rag 
engine  having  a  beater-roll  and  bed-plate  knives,  consisting  in 
circulating  the  fibrous  material  and  liquid  in  vertical  planes, 
drawing  the  same  between  the  knives  at  the  bottom  of  the  vat, 
carrying  it  around  and  over  the  roll  and  delivering  it  into  the 
upper  section  of  the  vat,  substantially  as  described. 

"  2.  A  rag  engine  for  paper-making,  comprising  the  vat,  the 
beater-roll  mounted  on  a  horizontal  shaft  in  one  end  of  the 
vat,  and  the  horizontal  partition  dividing  the  body  of  the  vat 
into  an  upper  and  a  lower  section  or  passage,  the  fibrous  ma- 
terial and  liquid  being  carried  from  the  lower  section  between 
the  knives  and  delivered  over  the  top  of  the  beater-roll  into 
the  upper  section  or  passage,  substantially  as  described." 

The  device  employed  by  the  defendant  was  manufactured 
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under  letters-patent  No.  347,043,  issued  August  10,  1886,  to 
John  H.  Home,  the  defendant.  With  relation  to  the  peculiar 
feature  of  his  invention  he  stated  in  his  specification  as  fol- 
lows: "One  great  difficulty  hitherto  in  the  construction  of 
these  engines,  whatever  may  be  the  path  of  travel  given  to 
the  material  contained  in  them,  consists  in  the  fact  that  the 
various  fibres  or  bunches  of  fibre,  after  being  placed  within 
the  engine,  maintain  concentric  paths  of  movement  with 
respect  to  each  other.  Thus  a  piece  of  stock  located  near  the 
sides  of  the  tub,  or  one  placed  near  the  mid-feather,  will  con- 
tinue to  travel  in  concentric  paths  until  the  engine  is  emptied, 
except  in  case  manual  labor  is  applied  with  a  paddle  to  disturb 
their  courses  and  compel  them  to  deviate  therefrom ;  hence  it 
is  obvious  that  the  fibre  travelling  the  more  rapidly  will  be 
reduced  more  quickly,  and  the  'stuflf'  is  of  uneven  qual- 
ity.   .     .     . 

"  The  essential  object  of  my  invention  is  to  effect  a  change 
in  the  course  of  the  material  in  the  engine  automatically  and 
obliquely  to  the  longitudinal  axis  of  the  engine  during  each 
vComplete  passage  thereof  around  the  tub,  and  thereby  thor- 
oughly mix  the  stock.  Thus  the  particles  which  are  nearest  the 
mid-feather  in  one  passage  about  the  tub,  and  which  therefore 
travelled  the  fastest,  are  directed  and  changed  obliquely  across 
the  engine  prior  to  their  passage  about  the  roll,  and  hence  they 
will  emerge  and  are  located  near  the  side.  Such  stock  will 
consequently  travel  the  slowest  during  the  next  passage  around 
the  tub,  since  it  remains  contiguous  to  the  retaining-walls 
of  the  latter.  This  mixing  and  stirring  of  the  material  within 
the  tub  is  effected  primarily  by  the  shape  of  the  tub  in  cross- 
section,  the  width  of  which  is  equal  to  the  active  face  of  the 
roll,  or  thereabouts,  the  latter  located  in  one  end  thereof. 
Thus  to  effect  the  desired  change  in  the  path  of  movement  of 
the  stock  the  proportions  of  the  tub  are  altered,  and  in  cross- 
section  the  two  passages  formed  in  the  tub  by  the  mid-feather 
are  twice  as  deep  as  they  are  wide,  or  thereabout.  Again,  the 
stock  is  permitted  to  fill  the  entire  width  of  the  engine  just 
prior  to  its  entrance  beneath  the  roll,  and  also  immediately 
after  leaving  the  same ;  hence  the  mid-feather  terminates  a 
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short  distance  before  reaching  the  roll,  and  the  stock,  as  it 
approaches  the  latter,  as  before  premised,  is  permitted  to 
spread  out  and  fill  the  entire  width  of  the  engine.  .  .  . 
After  the  passage  of  the  stock  between  the  roll  and  the  bed- 
plate, the  particles  composing  it  are  directed  upon  and  over 
the  back-fall,  which  here  extends  entirely  across  the  engine 
and  in  front  of  the  roll,  but  contracts  as  it  extends  away  from 
the  latter,  until  it  unites  with  the  mid-feather,  whence  it  is  con- 
tinued downward  between  the  latter  and  the  side  of  the  engine 
to  the  bottom  of  the  tub.  This  contraction  of  one-half  its 
width  again  restores  the  mass  of  stock  to  a  general  vertical 
position,  and  the  latter  is  so  maintained  until  just  prior  to  its 
return  passage  beneath  the  roll.  Thus  it  will  be  evident  that 
the  fibres  composing  the  material  in  process  of  being  pulped 
cannot  travel  in  continuous  concentric  paths  of  movement,  but 
are  changed  and  forced  obliquely  of  the  engine,  whereby  a 
thorough  mixing  of  the  stock  is  automatically  effected  by  the 
spiral  motion  imparted  to  it  both  before  and  after  leaving  the 
roll." 

The  case  was  heard  in  the  Circuit  Court  upon  pleadings  and 
proofs,  and  a  final  decree  entered  dismissing  the  bill  upon  the 
ground  that  the  defendant  had  not  infringed  the  plaintiffs 
patent.  35  Fed.  Rep.  830.  From  this  decree  the  plaintiff 
appealed  to  this  court. 

Mr.  Philip  Mauro  and  Mr,  Anthony  PoUok  for  appellant 

Mr,  Frederick  P.  Fish  (with  whom  was  Mr.  W.  K.  Rich- 
a/rdson  on  the  brief)  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

The  engine  in  ordinary  use  by  paper  makers  for  the  reduc- 
tion of  rags  to  pulp  prior  to  the  invention  in  question  con- 
sisted of  a  tub  about  fourteen  feet  in  length  with  straight 
sides  and  semicircular  ends.  Through  the  centre  of  this  ran 
a  vertical  partition  called  the  mid-feather,  extending  length- 
wise of  the  tub,  and  with  sufficient  room  between  the  ends  of 
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the  partition  and  the  ends  of  the  tub  to  allow  the  pulp  to  pass 
around  from  one  side  of  the  tub  to  the  other.  Midway  of  the 
tub  and  between  the  mid-feather  and  one  side  was  a  wheel  or 
beater-roll,  armed  with  knives,  placed  longitudinally  upon  the 
periphery  of  the  wheel.  Beneath  the  roll  were  corresponding 
knives  in  the  bed-plate,  and  by  the  revolution  of  the  wheel  the 
rags  were  drawn  between  these  knives  and  reduced  to  pulp. 
At  one  side  of  the  roll  the  bottom  of  the  tub  was  curved 
upwards  forming  a  ridge  or  dam,  termed  a  back-fall,  about 
four  inches  high  extending  across  the  channel  parallel  with  the 
roll  The  beater-roll  revolved  away  from  the  top  of  the  back- 
fall, and  the  material  being  lifted  by  the  rotation  of  the  roll 
to  the  top  of  the  back-fall,  slid  down  the  incline  by  gravity, 
which  was  the  only  force  acting  to  cause  a  flow  of  nearly 
thirty  feet,  from  the  back  of  the  beater-roll  around  to  the  front 
of  it  again.  The  speed  of  the  pulp  was  thus  necessarily  very 
slow. 

1.  The  novelty  and  patentability  of  the  Hoyt  patent  were 
not  denied,  though  two  prior  patents  were  referred  to  for  the 
purpose  of  limiting  its  claims.  The  Umpherston  engine  was 
patented  in  England  in  April,  1884,  a  few  months  before  the 
Hoyt  patent  was  issued  in  this  country.  This  machine  differs 
from  the  old  tub  only  in  the  fact  that  the  mid-feather  runs  hori- 
zontally instead  of  vertically,  and  the  return  passage  or  channel 
for  the  pulp  is  underneath  instead  of  alongside  of  the  channel 
containing  the  beater-roll.  Apparently  the  only  advantage 
which  it  possesses  over  the  old  one  is  in  economy  of  floor  space. 

The  Cooke  engine,  patented  in  England  in  1880,  is  a  machine 
of  the  type  known  as  disk-grinders,  and  is  not  a  beating 
engine  of  the  type  of  the  machines  involved  in  this  suit.  It 
has  no  beater-roll,  the  grinding  being  done  by  two  disks  at 
the  end  of  the  tub  between  which  the  pulp  is  drawn  in  at  the 
centre  of  the  disks,  and  works  its  way  outward  to  the  periph- 
ery between  the  grinding  surfaces.  It  seems  to  us  to  have 
little  bearing  upon  the  present  case  except  in  the  fact  that  the 
grinding  mechanism  is  located  at  the  end  of  the  tub  instead  of 
in  the  centre. 

The  Hoyt  engine  differs  from  the  old  tub  in  ordinary  use 
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in  two  or  three  important  particulars.  First,  the  beater-roll 
is  located  at  the  end  of  the  tub,  instead  of  in  the  centre,  hav- 
ing in  this  particular  a  certain  resemblance  to  the  Cooke 
machine ;  second,  the  mid-feather  runs  horizontally  instead  of 
vertically,  a  feature  in  which  it  resembles  the  Umpherston 
engine;  and,  third,  the  beater-roll  extends  across  the  whole 
width  of  the  tub,  and  its  revolutions  are  toward  instead  of 
away  from  the  top  of  the  back-fall  or  dam.  The  result  of 
this  is  such  a  greatly  increased  speed  in  the  flow  of  the  pulp 
that  it  is  said  to  be  brought  in  contact  with  the  knives  twelve 
times  as  often  as  was  possible  in  the  old  tub  or  engine. 

The  circulation  of  the  material  around  the  roll  in  vertical 
planes  is  the  salient  feature  of  the  Hoyt  invention,  and  its 
utility  is  shown  in  its  general  adoption  by  paper  makers. 

2.  The  main  question  in  the  case  is  that  of  infringement 
In  the  defendant's  engine  the  beater-roll  is  also  located  at  the 
end  of  the  tub  and  extends  across  its  entire  width ;  the  top  of 
the  back-fall  or  dam  also  extends  across  the  entire  width  in 
front  of  the  beater-roll,  but  narrows  at  one  side  as  it  descends 
to  the  bottom  of  the  tub  to  one-half  of  its  \vidth.  The  mid- 
feather  is  made  vertical  instead  of  horizontal,  so  that  the  pulp 
after  it  leaves  the  dam  circulates  in  a  horizontal  instead  of  a 
vertical  plane;  but  as  it  returns  to  the  beater-roU  it  passes 
back  under  the  dam,  spreading  out  to  the  entire  width  of  the 
tub,  and  is  taken  up  by  the  beater-roll  precisely  as  in  the 
Iloyt  patent.  It  is  insisted  by  the  defendant  in  this  connec- 
tion that  there  is  no  infringement  of  the  first  claim  of  the 
Iloyt  patent,  since  the  pulp  is  not  circulated  "in  vertical 
planes,"  nor  is  it  delivered  by  the  beater-roll  "  into  the  upper 
section  of  the  vat,"  as  specified  in  that  claim.  Literally  it  is 
not.  A  technical  reading  of  the  specification  undoubtedly 
required  that  the  mid-feather  should  run  horizontally  instead 
of  vertically ;  but  the  object  of  this  was  that  the  pulp  should 
be  received  and  delivered  by  the  beater-roll  along  its  entire 
length,  viz. :  across  the  entire  width  of  the  tub,  and  this  is 
accomplished  in  the  same  way  in  both  devices.  In  both 
engines  the  beater-roll  revolves  toward  the  top  of  the  dam  or 
back-fall,  and  a  similar  acceleration  of  speed  is  obtained.    How 
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the  palp  shall  circulate  at  the  other  end  of  the  tub  is  a  matter 
of  small  consequence  so  long  as  it  shall  circulate  in  vertical 
planes  at  the  point  where  it  conies  in  contact  with  the  roll. 

An  additional  function  is  claimed  for  the  Home  device  in 
the  fact  that  the  pulp,  falling  as  it  descends  the  dam  from  a 
vertical  to  a  horizontal  plane  in  a  kind  of  torsional  current, 
is  more  thoroughly  mixed  than  in  the  Hoyt  device,  where  the 
pulp  continues  to  flow  in  parallel  lines  from  the  time  it  is 
delivered  by  the  beater-roU  to  the  time  it  is  received  by  it 
again.  This  may  be  true,  and  defendant's  engine  may  be  in 
this  particular  an  improvement  upon  the  other ;  but  he  has 
none  the  less  succeeded  in  appropriating  all  that  was  of  value 
in  the  Hoyt  device,  viz. :  the  beater-roll  at  the  end  of  the  tub, 
extending  across  its  entire  width,  and  the  circulation  of  the 
pulp  in  vertical  planes  at  the  only  point  where  such  circula- 
tion is  of  value.  The  substitution  of  a  vertical  for  a  horizon- 
tal mid-feather  at  the  inoperative  end  of  the  tub  is  merely 
the  use  of  an  old  and  well  known  mechanical  equivalent, 
and  obviously  intended  to  evade  the  wording  of  the  claims 
of  the  Hoyt  patent.  Winans  v.  Denmead^  15  How.  330. 
Indeed,  the  ingenuity  displayed  in  this  evasion  is  only  equalled 
by  the  ingenuity  with  which  it  is  concealed  in  the  speci- 
fication of  the  defendant's  patent,  and  the  function  of  a 
more  thorough  mixture  of  the  pulp  put  forward  as  the  salient 
feature  of  the  invention.  The  actual  intent  to  evade  is  the 
more  manifest  from  the  fact  that  Home,  under  a  contract 
with  the  plaintiff,  made  seventeen  machines  according  to  the 
plaintiff's  patent,  but  owing  to  some  disagreement  as  to  the 
quality  of  the  work  done  by  him,  the  contract  was  terminated, 
and  Home  began  the  production  of  his  own  engines,  and  sub- 
sequently took  out  a  patent  for  his  invention. 

We  are,  therefore,  of  opinion  that  defendant's  machine  is 
an  infringement  of  the  first  claim  of  the  plaintiff's  patent. 
Whether  it  be  an  infringement  of  the  second  claim  admits  of 
more  doubt,  since  that  contemplates  a  horizontal  partition 
dividing  the  body  of  the  vat  into  an  upper  and  lower  section  or 
passage.  We  do  not,  however,  find  it  necessary  to  pass  upon 
this  question. 
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The  decree  of  the  court  below  is,  therefore, 

Reversed^  and  the  case  remanded  with  instructions  to  enter  a 
decree  for  the  plaintiff  upon  the  ji/rst  claim^  and  for  fur- 
titer  proceedings  in  conformity  with  this  opinion. 


PICKERING   0.   LOMAX. 

ERROR   TO   THE    SUPREME   COURT   OF   THE   STATE   OF   itLINOIS. 

No.  342.    Argued  and  eubmitted  April  27, 1892.  —  Decided  May  16, 1892. 

The  treaty  of  Prairie  da  Chien,  7  Stat.  320,  made  grants  of  lands  to  certain 
Indians,  upon  condition  that  they  should  never  be  leased  or  conveyed  by 
the  grantees  or  their  heirs,  to  any  persons  whatever,  without  the  permis- 
sion of  the  President  of  the  United  States.  One  of  those  grantees  con- 
veyed his  land  in  1868  by  a  deed  which  had  endorsed  upon  it  the  approval 
of  the  President,  given  in  1871.  The  state  court  of  Illinois  held  that  the 
Indian  had  no  authority  to  convey  the  land  without  permission  from  the 
President  previously  obtained.    Held, 

(!)  That  this  ruling  of  the  state  court  raised  a  Federal  question ; 
(2)  That  the  permission  thus  given  by  the  President  to  the  conveyance, 
after  its  execution  and  delivery,  was  retroactive  and  was  equiva- 
lent to  permission  before  execution  and  delivery,  as  no  third  parties 
had  acquired  an  Interest  in  the  lands. 

The  court  stated  the  case  as  follows. 

This  was  an  action  of  ejectment  brought  by  Pickering 
against  John  A.  Lomax  and  William  Kolze  to  recover  two 
parcels  of  land  in  Cook  County,  Illinois,  which  had  originally 
been  granted  by  the  United  States  to  certain  Indians  under 
the  treaty  of  Prairie  du  Chien  of  July  29,  1829.  A  jury  was 
waived,  the  case  tried  by  the  court,  and  a  judgment  rendered 
in  favor  of  the  defendants.  The  plaintiff  thereupon  sued  out 
a  writ  of  error  from  the  Supreme  Court  of  Illinois,  which 
affirmed  the  judgment  of  the  lower  court. 

Upon  the  .trial,  in  order  to  establish  his  title,  the  plaintiff 
offered  in  evidence  article  4  of  the  treaty  of  Prairie  du  Chien, 
(7  Stat.  320,  321,)  which,  so  far  as  the  same  is  material,  reads 
as  follows: 


Digitized  by 


Google 


PICKERING  V.   LOMAX.  811 

Statement  of  the  Case. 

"  There  shall  be  granted  by  the  United  Btates,  to  each  of 
the  following  persons,  (being  descendants  from  Indians,)  the 
following  tracts  of  land,  viz. :  To  Claude  Laframboise,  one 
section  of  land  on  the  Kivi^re  aux  Pleins,  adjoining  the  line 
of  the  purchase  of  1816 ;  ...  to  Alexander  Eobinson,  for 
himself  and  children,  two  sections  on  the  Riviere  aux  Pleins, 
above  and  adjoining  the  tract  herein  granted  to  Claude  La- 
framboise.  .  .  .  The  tracts  of  land  herein  stipulated  to  be 
granted,  shall  never  be  leased  or  conveyed  by  the  grantees,  or 
their  heirs,  to  any  persons  whatever,  without  the  permission 
of  the  President  of  the  United  States." 

Plaintiff  then  offered  in  evidence  a  copy  of  the  patent  issued 
December  28,  1843,  signed  by  President  Tyler  under  the  pro- 
visions of  the  above  treaty,  granting  the  lands,  including  those 
in  litigation,  to  Alexander  Robinson  for  himself  and  children. 
The  patent  also  contained  the  provision :  "  But  never  to  be 
leased  or  conveyed  by  him,  them,  his  or  their  heirs,  to  any 
person  whatever,  without  the  permission  of  the  President  of 
the  United  States." 

The  next  instrument  in  plaintiff's  chain  of  title  was  a  decree 
in  a  suit  in  partition  instituted  February  22,  1847,  in  the  Cook 
County  Court  of  Common  Pleas,  between  Alexander  Robinson 
and  his  children,  and  evidence  to  show  that  the  lands  in  ques- 
tion were  set  out  to  Joseph  Robinson,  one  of  the  children. 

The  following  deeds  were  then  put  in  evidence : 

Deed  dated  August  3, 1858,  from  Joseph  Robinson  and  wife 
to  John  F.  Horton,  which  had  endorsed  upon  it  the  approval 
of  the  President  of  the  United  States,  which  approval  was 
dated  January  21, 1871. 

Deed  from  Leon  Straus,  administrator,  etc.,  of  the  estate  of 
John  F.  Horton,  deceased,  to  Moses  W.  Baer,  dated  October  6, 
1863,  and  made  in  pursuance  of  an  order  of  sale  by  the  county 
court  of  Cook  County  for  payment  of  debts. 

Several  intermediate  conveyances  of  the  premises,  down  to 
a  deed  dated  November  10,  1866,  from  Henry  H.  Dyer  and 
wife  to  Aquila  H.  Pickering,  the  plaintiff. 

The  defendant  introduced  no  evidence,  but  at  the  close  of 
the  plaintiff's  case  moved  that  the  plaintiff's  testimony  be 
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excluded,  and  the  case  dismissed,  upon  the  ground  that  the 
deed  of  August  3,  1858,  from  Joseph  Bobinson  and  wife  to 
John  F.  Horton  was  made  in  direct  violation  of  the  terms  of 
the  patent  as  to  obtaining  the  approval  of  the  President  to 
the  conveyance. 

This  motion  was  sustained,  the  court  being  of  the  opinion 
that  Robinson  had  no  authority  to  convey  without  obtaining 
the  permission  of  the  President  beforehand ;  that  the  subse- 
quent sanction  obtained  by  persons  claiming  title  under  Eob- 
inson  was  invalid ;  and  that  even  if  such  sanction  would  have 
the  effect  of  giving  force  to  the  deed,  yet,  as  the  grantee  under 
that  deed  was  dead,  the  administrator's  deed  would  not  carry 
any  title  to  the  purchaser  from  the  administrator,  but  that,  if 
any  title  accrued  by  reason  of  the  sanction  of  the  President,  it 
would  be  to  the  heirs  of  Horton^ 

Thereupon  the  court  rendered  judgment  for  the  defendant, 
which  was  affirmed  by  the  Supreme  Court  of  Illinois,  (120  Illi- 
nois, 293,)  and  the  plaintiff  sued  out  a  writ  of  error  from  this 
court. 

Mr.  WiUiam  E.  Furness  (with  whom  was  Mr,  Z.  H.  Bu- 
hee  on  the  brief)  for  plaintiff  in  error. 

Mr.  Robert  Hervey^  for  defendants  in  error,  submitted  on 
his  brief. 

I.  The  title  to  the  lands  did  not  pass  to  the  Indians  by  the 
treaty.  It  only  contained  an  agreement  on  the  part  of  the 
government  to  convey,  which  did  not  pass  a  legal  title.  It 
was  at  most  an  equitable  one.  The  legal  title  remained  in  the 
United  States  until  the  issuing  of  the  patent  nearly  fifteen 
years  afterwards.  And  then  the  limitation  on  the  power  of 
the  patentees  to  convey  formed  a  most  important  part  of  it, 
and  this  limitation  clearly  expressed  in  the  patent,  the  Supreme 
Court  of  Illinois  construed  in  the  proceeding  before  it.  Inas- 
much as  the  titles  to,  and  the  conveyances  of  real  property 
within  any  of  the  States,  are  exclusively  matters  for  state 
jurisdiction,  and  as  the  Supreme  Court  of  Illinois  has  in  con- 
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straing  the  deed  from  Eobinson  (the  Indian)  to  Horton,  his 
grantee,  decided  that  no  title  passed  from  Robinson  to  Horton 
for  want  of  the  permission  of  the  President  of  the  United  States 
for  the  conveyance  in  apt  time,  my  contention  is  that  the 
decision  of  the  Supreme  Court  of  Illinois,  settling  as  it  does  a 
question  of  the  ownership  of  land  within  the  State,  and  within, 
as  I  insist,  the  sole  control  of  the  Illinois  court,  is  final  and 
conclusive,  and  that  in  a  case  of  this  character,  this  court 
ought  to  follow  and  be  bound  by  it,  and  that  the  writ  of  error 
in  this  cause  ought  to  be  dismissed  for  want  of  jurisdiction  in 
this  honorable  court. 

II.  The  conveyance  from  Joseph  Robinson  to  John  F.  Hor- 
ton, not  having  been  permitted  by  the  President  of  the  United 
States  before  or  at  the  time  of  its  execution,  was  nugatory  and 
could  not  be  validated  by  any  subsequent  attempted  approval. 
Pickering  v.  Lomax,  120  Illinois,  289,  293,  295. 

If  the  tardy  approval  of  the  President  was  effective  and  had 
relation  back  to  the  time  of  the  execution  of  the  deed,  that, 
under  the  law  of  Illinois,  would  not  help  the  plaintiff  in  error, 
because  the  deed  from  the  administrator  of  Horton,  through 
which  he  claims,  is  not  a  deed  purporting  to  convey  the  fee 
simple  absolute.  If  the  approval  by  President  Grant  in  1871, 
of  a  deed  made  by  an  Indian  in  1858,  whose  power  to  convey 
was  limited  by  the  express  terms  of  the  patent,  had  any  effect 
by  relation,  itVas  in  favor  of  the  heirs  of  John  F.  Horton  and 
not  of  the  plaintiff  in  error. 

Mb.  Justice  Brown  delivered  the  opinion  of  the  court. 

This  case  turns  upon  the  question  whether  the  act  of  Con- 
gress prohibiting  Indian  lands  from  being  conveyed,  except 
by  permission  of  the  President,  is  satisfied  by  his  approval 
endorsed  upon  a  deed  thirteen  years  after  its  execution,  and 
after  the  death  of  the  grantee  and  the  sale  of  the  land  by  his 
administrator. 

1.  A  preliminary  question  is  made  by  the  defendant  in  error, 
as  to  the  jurisdiction  of  this  court.  By  Rev.  Stat.  sec.  709,  our 
authority  to  review  final  judgments  or  decrees  of  the  highest 
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courts  of  a  State  extends  to  all  cases  "  where  is  drawn  in  ques- 
tion the  validity  of  a  treaty  or  statute  of,  or  an  authority  exer- 
cised under,  the  United  States,  and  the  decision  is  against  their 
validity."  The  argument  of  the  defendant  in  this  connection 
is  that  as  the  title  to  the  lands  did  not  pass  by  the  treaty, 
which  contained  only  an  agreement  to  convey,  the  proviso 
ceased  to  be  operative  when  the  patent  was  issued  in  1843; 
that  the  same  restriction  upon  alienation  contained  in  the 
patent  was  one  which  the  Supreme  Court  of  Illinois  had  con- 
sidered ;  and  that  their  construction,  that  no  title  passed  from 
Robinson  and  Horton  for  want  of  permission  of  the  President 
of  the  United  States,  could  not  be  reviewed  by  thitf  court. 
There  are  two  sufficient  answers  to  this  contention.  First,  the 
proviso  in  the  treaty  did  continue  by  its  express  terms  to  be 
operative,  so  long  as  the  land  was  owned  by  the  grantees  or 
their  heirs,  and  the  object  of  carrying  this  proviso  into  the 
patent  was  merely  to  apprise  intending  purchasers  of  the  re- 
strictions imposed  by  the  treaty  upon  the  alienation  of  the 
lands.  Second,  the  case  raised  the  question  of  the  validity  of 
an  authority  exercised  under  the  United  States,  viz.:  the 
authority  of  the  President  to  approve  the  deed  thirteen  years 
after  its  execution,  and  the  decision  of  the  Supreme  Court  of 
Illinois  was  against  its  validity ;  so  that  the  case  is  directly 
within  the  words  of  the  statute. 

2.  So  far  as  the  main  question  is  concerned,  v^e  know  of  no 
reason  why  the  analogy  of  the  law  of  principal  and  agent  is 
not  applicable  here,  viz. :  that  an  act  in  excess  of  an  agent's 
authority,  when  performed,  becomes  binding  upon  the  princi- 
pal, if  subsequently  ratified  by  him.  The  treaty  does  not  pro- 
vide how  or  when  the  permission  of  the  President  shall  be 
obtained,  and  there  is  certainly  nothing  which  requires  that  it 
shall  be  given  before  the  deed  is  delivered.  Doe  v.  Beardsley^ 
2  McLean,  412.  It  is  doubtless,  as  was  said  by  the  Supreme 
Court  of  Mississippi  in  Ilarraon  v.  Pa/rtier^  12  Sm.  &  Marsh. 
425,  427,  "a  condition  precedent  to  a  perfect  title"  in  the 
grantee;  but  the  neglect  in  this  case  to  obtain  the  approval  of 
the  President  for  thirteen  years,  only  shows  that  for  that  length 
of  time  the  title  was  imperfect,  and  that  no  action  of  ejectment 
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would  have  laia  until  the  condition  was  performed.  Had  the 
grantee  the  day  after  the  deed  was  delivered,  sent  it  to  Wash- 
ington and  obtained  the  approval  of  the  President,  it  would  be 
sticking  in  the  bark  to  say  that  the  deed  was  not  thereby 
validated.  A  delay  of  thirteen  years  is  immaterial,  provided, 
of  coarse,  that  no  third  parties  have  in  the  meantime  legally 
acquired  an  interest  in  the  lands. 

If,  after  executing  this  deed,  Robinson  had  given  another  to 
another  person,  with  the  permission  of  the  President,  a  wholly 
different  question  would  have  arisen.  But  so  far  as  Robinson 
and  his  grantees  are  concerned,  the  approval  of  the  President 
related  back  to  the  execution  of  the  deed  and  validated  it  from 
that  time.  As  was  said  by  this  court  in  Cook  v.  Tullis^  18 
Wall  332,  338 :  "  The  ratification  operates  upon  the  act  ratified 
precisely  as  though  authority  to  do  the  act  had  been  previously 
given,  except  where  the  rights  of  third  parties  have  intervened 
between  the  act  and  the  ratification.  The  retroactive  eflBcacy 
of  the  ratification  is  subject  to  this  qualification.  The  inter- 
vening rights  of  third  persons  cannot  be  defeated  by  the  rati- 
fication." See  also  Fleck ner  v.  Bank  of  the  United  States^  8 
Wheat.  338,  363.  In  Ashley  v.  Eberts^  22  Indiana,  55,  a  simi- 
lar act  of  the  President  approving  a  deed  was  held  to  relate 
back  and  give  it  validity  from  the  time  of  its  execution,  so  as 
to  protect  the  grantee  against  a  claim  by  adverse  possession 
.which  arose  in  the  interim  between  its  date  and  the  confirma- 
tion. "  Otherwise,"  said  the  court,  "  a  mere  trespasser  by  tak- 
ing possession  after  a  valid  sale  and  before  its  consummation, 
would  have  power  to  defeat  a  bona  fide  purchaser."  This  case 
was  approved  in  Steeple  v.  Downing^  60  Indiana,  478,  497.  In 
Murray  v.  Wooden^  17  Wend.  531,  a  conveyance  of  land  by  an 
Indian  which,  subsequent  to  its  date,  had  been  ratified  by  a 
certificate  of  approbation  of  the  surveyor  general  in  the  form 
prescribed  by  law,  was  held  to  be  inoperative  upon  the  ground 
that,  previous  to  the  granting  of  such  certificate,  the  Indian 
had  conveyed  to  a  third  person,  and  the  deed  to  such  person 
had  been  approved  in  the  mode  prescribed  by  law  previous  to 
the  endorsement  of  the  certificate  of  approbation  of  the  deed 
first  executed.    This  was  a  clear  case  of  rights  intervening 
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between  the  execution  of  the  first  deed  and  its  approval.  In 
Stnith  V.  StevenSy  10  Wall.  321,  the  right  to  convey  the  lands 
reserved  for  the  benefit  of  the  Indians  was  expressly  vested  in 
the  Secretary  of  the  Interior,  upon  the  request  of  any  one  of 
the  Indians  named,  and  it  was  held  that  there  being  no  ambi- 
guity in  the  act  which  had  provided  the  way  in  which  the  lands 
could  be  sold,  by  necessary  implication  it  prohibited  their 
being  sold  in  any  other  way.  "  The  sale  in  question  not  only 
contravened  the  policy  and  spirit  of  the  statute,  but  violated 
its  positive  provisions."  In  that  case  there  was  no  pretence 
that  the  requirements  of  the  act  had  been  fulfilled. 

Nor  do  we  consider  it  material  that  the  grantee  had  in  the 
meantime  died,  since,  if  the  ratification  be  retroactive,  it  is  as 
if  it  were  endorsed  upon  the  deed  when  given,  and  enures  to 
the  benefit  of  the  grantee  of  Horton,  the  original  grantee  — 
not  as  a  new  title  acquired  by  a  warrantor  subsequent  to  his 
deed  enures  to  the  benefit  of  the  grantee,  but  as  a  deed  imper- 
fect when  executed,  may  be  made  perfect  as  of  the  date  when 
it  was  delivered.  This  was  the  ruling  of  the  court  in  Steele 
V.  Downing^  60  Indiana,  478. 

The  object  of  the  proviso  was  not  to  prevent  the  alienation 
of  lands  in  totOy  but  to  protect  the  Indian  against  the  improvi- 
dent disposition  of  his  property,  and  it  will  be  presumed  that 
the  President,  before  affixing  his  approval,  satisfied  himself 
that  no  fraud  or  imposition  had  been  practised  upon  the  Indian 
when  the  deed  was  originally  obtained.  Indeed,  the  record  in 
this  case  shows  that  the  President  did  not  affix  his  approval 
until  affidavits  had  been  presented,  showing  that  Pickering 
was  the  owner,  and  that  the  amount  paid  to  Robinson  was  the 
full  value  of  the  land,  and  that  the  sale  was  an  advantageous 
one  to  him. 

We  are  constrained  to  differ  with  the  Supreme  Court  of 
Illinois  in  its  view  of  the  treaty,  and  to  hold  that,  so  far  as  this 
question  is  concerned,  plaintiff's  chain  of  title  contained  no 
defect. 

The  judgment  of  the  Supreme  Court  is,  therefore. 

Reversed^  and  the  case  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 
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APPEAL    FROM    THE    CIRCUIT    COURT    OF    THE    UNITED    STATES     FOR 
THE   DISTRICT   OF   NEBRASKA. 

No.  301.    Argued  April  14, 1892.  —  Decided  May  16, 1892. 

F.,  a  half-breed  of  the  Sioux  nation,  received  in  1857  a  certificate  of  land- 
Bcrip  under  the  treaty  of  July  15,  1830,  7  Stat.  328,  and  under  the  act  of 
July  17, 1864,  10  Stat.  304,  c.  83,  which  enacted  that  **  no  transfer  or  con- 
veyance of  any  of  said  certificates  or  scrip  shall  be  valid."  In  March, 
1860,  she  executed  a  power  of  attorney  in  blank,  and  a  quitclaim  deed  in 
blank,  the  name  of  the  attorney,  the  description  of  the  land,  and  the 
name  of  the  grantee  In  the  deed  being  omitted.  These  came  into  the 
possession  of  P.,  on  the  payment  of  $150,  who  inserted  the  name  of  R. 
as  attorney,  and  his  own  name  as  grantee,  and  a  tract  of  120  acres  in 
Omaha,  of  which  he  was  already  in  possession,  but  without  valid  title, 
as  the  description.  The  deed  was  then  delivered  to  him  by  R.  and  was 
put  upon  record.  P.  never  informed  F.  of  this  location,  or  of  the  record 
of  these  several  Instruments,  but  remained  in  possession  of  the  located 
tract,  either  personally  or  through  his  grantees.  Congress,  on  the  pro- 
curement of  P.,  confirmed  his  title  to  the  tract.  15  Stat.  186,  c.  240  ; 
269,  c.  21.  The  half-breed  was  ignorant  of  all  this  until  August,  1887, 
when  the  Sioux  Indians  became  citizens  of  the  United  States  by  virtue 
of  article  6  of  the  treaty  of  April  29,  1868,  15  Stat.  637.  In  1888  the 
representatives  of  F.,  who  had  deceased,  filed  a  bill  in  equity  against  P.» 
setting  forth  these  facts :  averring  that  the  power  of  attorney  and  quit- 
claim deed  had  been  fraudulently  procured  by  some  persons  unknown, 
and  praying  that  P.  should  be  decreed  to  have  taken  the  title  in  trust  for 
F.,  and  that  the  power  of  attorney  and  the  quitclaim  deed  should  be  de- 
clared to  be  fraudulent  and  a  cloud  upon  plaintiff^'  title,  and  that  the 
defendants  be  directed  to  surrender  the  estate  to  plaintifi*s.  To  this  the 
defendants  demurred,  and  the  court  below  dismissed  the  bill.    Held, 

(1)  That  P.  was  chargeable  with  notice  that  the  power  and  the  quitclaim 

deed  were  intended  as  devices  to  evade  the  law  against  the  assign- 
ment of  the  scrip,  and  that  he  acquired  no  title  through  them ; 

(2)  That  he  acquired  no  additional  rights  through  the  confirmatory  acts 

of  Congress; 

(3)  That  having  no  right  to  locate  the  scrip  for  his  own  benefit,  he 

must  be  deemed  to  have  located  it  for  F.  and  as  her  represent- 
ative ; 

(4)  That  this  implied  trust  did  not  prevent  him  from  taking  and  holding 

possession  of  the  land  adversely  to  her  and  for  his  own  use  and 
benefit ; 
(6)  That,  under  these  circumstances,  F.  was  bound  to  use  reasonable 
diligence  in  discovering  the  fraud,  and  seeking  redress ; 
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(6)  That,  conceding  that  plaintiffs  were  incapable  of  being  affected  with 

laches  so  long  as  they  maintained  their  tribal  relations,  the  bill 
was  fatally  defective  in  not  setting  forth  when  and  how  the  alleged 
frauds  were  discovered,  in  order  that  the  court  might  clearly 
see  whether  it  could  not  have  been  discovered  before ; 

(7)  That,  in  view  of  all  the  circumstances  it  would  be  inequitable  to 

disturb  the  disposition  made  of  the  case  below ; 

(8)  That  the  most  which  could  be  justly  demanded  would  be  the  repay- 

ment of  the  9150,  with  interest. 

This  was  an  appeal  from  a  decree  sustaining  demurrers  to 
a  bill  in  equity  filed  by  the  heirs  of  Sophia  Felix  against  the 
defendant  Patrick  and  his  grantees,  for  the  purpose  of  having 
them  declared  trustees  for  the  plaintiffs  of  certain  lands  in  the 
city  of  Omaha,  which,  in  1861,  he  had  caused  to  be  entered  in 
the  name  of  Sophia  Felix  by  virtue  of  certain  scrip  issued  to 
her  as  a  member  of  the  Dakota  or  Sioux  nation  of  Indians. 

The  allegations  of  the  biU  were,  in  substance,  as  foUows  : 

1.  That  in  1854,  Sophia  Felix,  being  a  half-breed  of  the 
Sioux  or  Dakota  nation  of  Indians,  residing  in  Minnesota, 
was  under  the  treaty  of  July  15, 1830,  and  the  act  of  Congress 
of  July  17,  1854,  entitled  to  have  issued  to  her  scrip  for  the 
location  of  480  acres  of  land,  as  provided  by  that  act.  That 
in  1857  scrip  was  issued  to  her  for  480  acres,  and  that  before 
the  location  of  said  scrip  the  said  Sophia  Felix  intermarried 
with  one  David  Gamelle. 

2.  That  on  March  31,  1860,  certain  persons  unknown,  "  by 
certain  wicked  devices  and  fraudulent  means,"  procured  the  said 
Sophia  with  her  husband,  said  David  Garnelle,  to  execute  a 
power  of  attorney  in  blank,  also  a  quitclaim  deed  in  blank,  a 
copy  of  each  of  which  was  attached  to  the  bill.  The  power 
of  attorney  omitted  the  name  of  the  attorney,  the  number  of 
the  scrip  and  the  description  of  the  land,  and  authorized  the 
person  whose  name  was  to  be  inserted  to  sell,  and  convey,  and 
confirm  unto  the  purchaser  thereof  the  following  described 
pieces  or  parcels  of  land,  "  to  be  located  for  us,  and  in  our 
name,"  etc.  The  quitclaim  deed  also  omitted  the  name  of 
the  grantee  and  the  description  of  the  land ;  but  both  instru- 
ments were  otherwise  in  legal  form. 

3.  That  the  defendant  Patrick  in  November,  1861,   pro- 
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cured  from  some  person  unknown  possession  of  said  scrip,  to 
the  amount  of  120  acres,  and  on  November  21  made  applica- 
tion to  the  land  offi43e  at  Omaha  to  locate  such  scrip,  and 
thereupon,  in  the  name  of  said  Sophia  Felix,  located  the  same 
upon  certain  described  real  estate  in  the  county  of  Douglas 
and  Territory  of  Nebraska.  (These  lands  are  now  admitted 
to  be  within  the  limits  of  the  city  of  Omaha.)  That  "  at  the 
time  of  said  location,  the  said  Sophia  Felix  had  never  parted 
with  the  title  to  or  any  interest  in  said  scrip,  and  was  the  ab- 
solute owner  thereof  and  sole  beneficiary  therein,  and  these 
facts  the  said  Matthewson  T.  Patrick  at  that  time  and  at  all 
times  well  knew,  and  the  said  location  enured  wholly  to  the 
benefit  of  the  said  Sophia  Felix,"  although  she  had  no  knowl- 
edge ^hat  Patrick  had  procured  the  possession  of  the  said  scrip 
or  located  the  same.  That  the  said  Patrick  "  in  securing  pos- 
session of  said  scrip  procured  the  same  with  the  intent  to  appro- 
priate the  scrip  to  his  own  use  and  defraud  the  said  Sophia  Felix 
out  of  the  same,  and  out  of  all  interest  therein,  and  out  of  all 
benefits  thereunder,  and  located  the  same,  designing  it  for  his 
own  use  and  benefit,  and  with  the  fraudulent  intent  to  deprive 
the  said  Sophia  Felix  out  of  all  benefit  and  interest  therein." 

4.  That  in  the  further  prosecution  of  his  scheme  to  defraud, 
Patrick  secured  the  blank  power  of  attorney  and  quitclaim 
deed,  and  shortly  thereafter  caused  the  power  to  be  filled  out 
with  a  description  of  the  scrip,  and  of  the  property  located 
with  it,  and  caused  the  name  of  William  Ruth  to  be  inserted 
as  the  attorney  to  sell  and  convey  the  property,  a  description 
of  which  was  so  inserted ;  that  he  also  caused  the  quitclaim 
deed  to  be  filled  out  with  a  description  of  the  proi)erty,  and 
inserted  his  own  name  as  grantee,  making  the  instrument  pur- 
port to  be  a  conveyance  by  Sophia  and  David  Garnelle  to 
himself ;  that  on  September  7,  1863,  he  caused  the  said  power 
of  attorney  and  quitclaim  deed  to  be  filed  for  record  in  the 
recorder's  office  of  Douglas  County;  and  in  furtherance  of 
Baid  wrongful  designs  caused  the  said  William  Ruth,  named 
by  himself  as  attorney,  to  execute  and  deliver  to  him  a  deed 
of  the  property,  by  virtue  of  his  pretended  authority,  and 
caused  the  same  to  be  filed  for  record. 
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5.  That  at  and  before  the  location  of  such  scrip,  defendant 
Patrick  was  in  possession  of  the  premises,  and  had  attempted 
to  acquire  title  to  the  same  by  preemption,  but  in  that  respect 
was  unsuccessful,  and  that  said  scrip  was  procured  and  located 
by  him  for  his  own  benefit,  and  to  acquire  a  title  which  he 
could  not  acquire  under  the  preemption  acts. 

6.  That  in  furtherance  of  said  scheme,  the  said  Patrick  pro- 
cured the  enactment  of  an  act  of  Congress,  approved  February 
2,  1869,  confirming  the  title  to  the  land  in  question  to  the 
parties  holding  by  deed  from  the  patentee. 

7.  That  the  said  Patrick  never  informed  the  said  Sophia  or 
her  husband,  or  any  one  related  to  her  by  blood,  "  that  he  had 
procured  and  located  said  scrip,  or  that  he  had  procured  said 
blank  instruments  and  filled  them  out,  or  had  caused  »  deed 
to  be  executed  conveying  to  himself  the  real  estate  hereinbe- 
fore described,  or  that  he  claimed  any  ownership  therein ;  but, 
on  the  contrary,  fraudulently  concealed  the  same  and  exer- 
cised ever}'-  precaution  to  prevent  said  proceedings  coming  to 
the  knowledge  of  said  parties ; "  that,  recognizing  the  frailty 
of  his  title,  he  endeavored  for  several  years  to  secure  the  exe- 
cution of  a  deed  by  the  said  Sophia  and  her  husband  without 
letting  them  know  the  character  of  the  instrument  whereby 
they  would  convey  to  him  in  fee  the  said  property,  and  to 
that  end  procured  his  father  to  write  a  letter,  a  copy  of  which 
was  made  an  exhibit ;  that  all  the  acts  heretofore  stated  were 
in  the  execution  of  an  unlawful  scheme  to  wrong  and  defraud 
said  Sophia  out  of  said  scrip  and  property ;  that  the  instru- 
ments executed  as  aforesaid  by  her  and  her  husband  were  not 
intended  by  them  to  be  used  for  the  purpose  of  conveying  the 
said  property  to  any  person  whatsoever,  or  to  authori^  such 
conveyance  by  any  other  person,  and  no  consideration  was  re- 
ceived by  either  of  them  for  the  scrip ;  but  that  Patrick  has 
claimed  and  still  claims  and  asserts  ownership  in  the  premises 
ever  since  the  location  of  said  scrip. 

8.  That  a  large  part  of  said  land  has  been  platted  and  re- 
corded, divided  into  lots,  and  sold  by  w^arranty  deed  to  others, 
who  are  made  defendants  as  purcha^sers  from  him  of  particu- 
lar descriptions  given  in  the  bill. 
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9.  That  these  grantees  had  notice  of  infirmities,  if  not 
actual  fraud,  attaching  to  the  title  of  Patrick,  since  among 
other  things  the  power  of  attorney  and  deed  are  dated  nearly 
two  years  prior  to  the  scrip  location ;  that  on  July  3,  1863, 
the  United  States  issued  to  the  said  Sophia  Felix  its  patent 
for  the  premises,  which  was  filed  for  record  on  July  25,  1863. 

10.  That  the  said  Sophia  Gumelle  died  December,  1865, 
and  during  her  lifetime  had  no  knowledge  that  Patrick  had 
secured  and  located  said  scrip;  had  no  knowledge  that  the 
power  of  attorney  and  quitclaim  deed  had  been  filled  out 
or  used  in  any  manner,  or  placed  on  record ;  and  had  no 
knowledge  as  to  the  disposition  made  of  such  scrip,  or  of 
the  acts  of  the  said  Patrick ;  that  the  plaintiffs,  who  are  the 
heirs  at  law  of  the  said  Sophia  Felix,  had  no  knowledge  what- 
ever of  the  facts  set  forth  until  1887,  when,  under  a  certain 
treaty  with  the  Sioux  Indians,  they  became  citizens  of  the 
United  States ;  and  that  prior  to  this  time  they  had  main- 
tained their  tribal  relations  w^ith  the  Sioux  Indians,  and  were, 
by  acts  of  Congress,  inhibited  and  barred  from  instituting  any 
action  in  any  of  the  courts,  Federal  or  state,  in  the  United 
States,  were  denied  access  to  the  said  courts,  and  had  no 
legal  standing  therein  as  a  party. 

11.  That  Patrick  and  those  claiming  under  him  ought  not 
to  be  permitted  to  hold  such  real  estate,  but  should  surrender 
the  same  to  the  plaintiffs,  in  view  of  the  fact  that  said  scrip, 
under  the  treaty  of  Prairie  du  Chien,  and  the  act  of  Congress 
of  July  17,  1854,  could  not  be  sold,  assigned  or  transferred 
directly  or  indirectly ;  that  Patrick  received  said  scrip  in  trust 
for  said  Sophia,  and  located  the  same  in  trust  for  her,  and 
holds  possession  of  the  land  as  trustee  for  her  and  her  heirs, 
and  ought  not  to  be  allowed  to  assume  any  adverse  relation  to 
the  plaintififs ;  that  he  ought  also  to  account  for  the  rents,  issues 
and  profits  of  said  land  for  all  the  time  he  has  had  possession 
thereof,  etc. ;  prayer,  that  he  be  declared  a  trustee ;  that  the 
power  of  attorney  and  quitclaim  deed  be  declared  fraudulent 
and  void,  and  a  cloud  upon  plaintiffs'  title,  and  be  cancelled ; 
that  the  act  of  Congress  confirming  Patrick's  title  to  the  lands 
be  declared  unconstitutional  and  void;  that  the  defendants 
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surrender  possession  of  the  land  to  the  plaintiflfs ;  and  that  the 
said  Patrick  account  for  the  rents  and  profits,  etc. 

There  were  three  separate  demurrers  filed  to  this  bill  by 
Patrick  and  several  of  the  other  defendants,  principally  upon 
the  ground  of  want  of  equity  and  laches.  Upon  hearing  in  the 
court  below  the  bill  was  dismissed,  (36  Fed.  Kep.  457,)  and 
the  plaintiflfs  appealed  to  this  court. 

Mr.  William  D,  Shipman  for  appellants,  on  the  question  of 
laches  said  : 

The  appellees  confront  us  with  the  claim  that,  granting  the 
void  character  of  the  pretended  deeds  to  Patrick,  and  the 
power  of  attorney  in  which  he  inserted  the  name  of  Kuth,  and 
the  description  of  the  land,  still  the  appellants  are  entitled  to 
no  relief  because  they  delayed  their  suit  for  that  relief  too 
long.  To  this  defence  we  answer:  (1)  This  suit  was  com- 
menced as  soon  as  the  fraud  practised  on  these  appellants,  by 
the  disposition  attempted  to  be  made  of  their  property,  was 
discovered  by  them,  and  that  if  the  appellants  had  been  white 
persons,  their  relief  would  not  be  barred  on  account  of  lapse 
of  time ;  (2)  That  the  appellants  were,  from  their  birth,  down 
to  the  29th  of  August,  1887,  tribal  Indians,  under  such  condi- 
tions of  wardship,  pupilage,  constraint,  dependence  and  disa- 
bilities, that  no  statute  of  limitations,  or  lapse  of  time,  could 
run  against  them  or  bar  their  right  to  relief,  while  those  con- 
ditions remained. 

I.  The  bill  alleges  that  suit  was  brought  as  soon  as  the  fraud 
was  discovered.  But  the  appellees,  under  the  second  head  of 
demurrer,  claim  that  the  appellants  did  not  use  due  or  reason- 
able diligence  in  discovering  the  fraud.  That  this  defence  is 
without  merit  or  validity  will  appear  by  recurring  to  the 
statute  under  which  this  scrip  was  issued.     10  Stat.  304,  c.  83. 

In  a  transaction  like  this,  if  the  victims  of  the  fraud  had 
been  white  persons,  especially  if  they  were  ignorant,  feeble- 
minded and  living  far  from  the  place  where  the  land  was  sit- 
uated and  the  fraudulent  scheme  enacted,  they  would  not  be 
barred  of  relief  by  the  time  which  elapsed  in  this  case  before 
suit  was  brought.     Michond  v.  Girod^  4  How.  503. 
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In  AUore  v.  Jewell^  94  U.  S.  606,  this  court  refused  to  apply 
a  bar  of  the  statute  or  the  doctrine  of  laches  where  all  the 
facts  were  known  to  the  complainant  more  than  six  years 
before  he  commenced  his  suit.  See  also  Griswold  v.  Hazard^ 
141  U.  S.  260,  288 ;  Brywn  v.  Edle%,  134  U.  S.  126,  135  ;  Tre^ 
vdywn  v.  Charter^  11  CI.  &  Fin.  714 ;  Moloney  v.  VEstrcmge^ 
Beatty,  406 ;  Carpenter  v.  Canal  Co.^  35  Ohio  St.  307  ;  Oliver 
V.  PiaUy  3  How.  333,  411 ;  Reynolds  v.  Sumner^  126  Illi- 
nois, 58. 

In  Prevost  v.  Gratz^  6  Wheat.  481,  Mr.  Justice  Story,  in 
delivering  the  opinion  of  this  court,  said :  "  It  is  certainly  true 
that  length  of  time  is  no  bar  to  a  trust  clearly  established ; 
and  in  a  case  where  fraud  is  imputed  and  proved,  length  of 
time  ought  not,  upon  principles  of  eternal  justice,  to  be  ad- 
mitted to  repel  relief.  On  the  contrary,  it  would  seem  that 
the  length  of  time  during  which  the  fraud  has  been  success- 
fully concealed  and  practised,  is  rather  an  aggravation  of  the 
offence,  and  calls  more  loudly  upon  a  court  of  equity  to  grant 
ample  and  decisive  relief." 

II.  I  now  proceed  to  consider  the  condition  of  the  appeUants 
as  tribal  Indians.  This  aspect  of  the  case  involves  grave  con- 
siderations, which  go  to  the  root  of  the  public  policy  of  the 
United  States  in  its  treatment  of  the  aboriginal  inhabitants  of 
this  continent.  This  tribunal  has,  for  more  than  sixty  years, 
dealt  with  and  often  defeated  the  Avrongs  attempted  against 
the  red  man.  The  condition  of  the  latter  appeals  now  with 
greater  pathos,  and  with  a  clearer  warrant  of  justice,  for  pro- 
tection against  the  acts,  and  especially  against  the  frauds  of 
one  of  the  white  race.  It  is  true  they  retain  but  a  renmant 
of  their  former  number  and  greatness ;  but  they  are  still  suffi- 
ciently numerous  and  formidable  to  call  for  constant  oversight, 
care  and  protection  by  the  Federal  government.  Their  care 
and  control  absorb  the  time  and  attention  of  a  large  part  of 
the  military  force  of  the  nation,  and  their  civil  affairs  require 
the  constant  and  exclusive  oversight  of  one  of  the  most  impor- 
tant administrative  bureaus. 

The  utterances  of  the  courts,  both  State  and  National,  have 
80  uniformly  recognized  the  disabilities  of  these  people,  and 
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their  exemption  from  the  legal  rules  and  responsibilities  which 
govern  and  affect  the  dominant  race,  that  they  constitute  one 
of  the  "  Trade  win^  of  the  law."  This  court  is  too  familiar 
with  these  utterances  to  require  more  than  the  few  citations 
which  follow  :  Cherokee  Nation  v.  Georgia^  5  Pet.  1,  17 ;  Fel- 
lows V.  Blacksmith^  19  How.  366 ;  Kansas  Lidians^  5  Wall. 
737 ;  New  York  India/ns^  5  Wall.  761 ;  Ex  parte  Crow  Dog^ 
109  U.  S.  556,  568 ;  Elk  v.  WUkins,  112  U.  S.  94,  111 ;  United 
States  V.  KagaTna^  118  U.  S.  375,  383 ;  Choctaw  Nation  v. 
United  States,  119  U.  S.  1. 

It  should  be  borne  in  mind  that  neither  Sophia  Felix, 
nor  these  appellants,  could,  from  the  issuing  of  this  scrip 
to  her  down  to  the  year  1887,  when  this  suit  was  brought, 
have  instituted  any  suit  in  the  courts  of  the  United  States 
for  the  purpose  of  having  these  fraudulent  transactions  of 
Patrick  set  aside,  even  had  they  known  what  he  had  done. 
They  were  neither  aliens  nor  citizens  of  the  United  States 
and,  therefore,  did  not  come  within  the  statutes  conferring 
jurisdiction  on  the  latter.  Karrahoo  v.  Adams^  1  Dillon, 
344 ;  McKay  v.  Campbell,  2  Sawyer,  118,  135 ;  Elk  v.  Wil 
kins,  112  U.  S.  94,  109. 

I  do  not  overlook  the  statement  in  the  opinion  below  in 
this  case,  that  Indians  sometimes  apply  to  the  state  courts 
for  redress  of  their  wrongs.  It  is  quite  true  that,  in  some 
peculiar  cases,  they  have  done  so,  when  they  were  com- 
pelled to  as  the  only  mode  left  to  them  by  which  they 
could  secure  protection.  As  a  rule  they  failed  to  secure 
their  rights  from  the  state  tribunals  and  had  to  appeal  to 
this  court  for  redress. 

In  the  face  of  the  condition  of  these  Indians,  and  the 
declarations  of  this  court  in  regard  to  the  subjection  to, 
and  dependence  on,  the  government  of  the  United  States, 
and  their  exemption  from  the  laws  of  the  States,  can  the 
doctrine  of  laches,  or  that  of  adverse  possession,  or  the 
statute  of  limitations,  be  held  to  bar  their  right  to  relief, 
because  they  did  not  do  what  was  impossible,  viz.:  himt 
out  and  discover  this  fraud,  of  which  they  were  ignorant^ 
and  then  bring  a  suit  in  the  courts  of  the  State  of  Nebraska  ? 
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Mr.  John  Z.  Webater  for  appellees. 

Mr.  J.  C,  Cowin  (with  whom  was  Mr.  J.  H.  Parsons  on  the 
brief)  closed  for  appellants. 

Mr.  Justice  Brown,  after  stating  the  case  as  above,  de- 
Uvered  the  opinion  of  the  court. 

There  are  really  but  two  questions  involved  in  this  case : 
(1)  whether  Patrick  located  this  scrip  and  took  these  lands 
under  the  blank  power  of  attorney  and  deed,  as  trustee  for 
Sophia  Felix ;  and  (2)  whether  the  plaintiffs  are  estopped  by 
their  own  laches  and  those  of  Sophia  Felix  from  insisting 
that  Patrick  shall  be  decreed  to  hold  the  lands  for  their 
benefit. 

The  facts  of  the  case,  briefly  stated,  are  as  follows :  Sophia 
Felix,  a  half-breed  Indian,  was  entitled  under  an  act  of  Con- 
gress of  July  17,  1854,  10  Stat.  304,  c.  83,  to  certain  scrip 
which  might  be  located  upon  any  unoccupied  land  subject  to 
preemption  or  private  sale,  but  it  was  expressly  provided  in 
the  act  that  no  transfer  or  conveyance  of  such  scrip  should 
be  valid.  In  pursuance  of  this  act,  scrip  was  issued  to  her 
in  1857,  to  the  amount  of  480  acres.  The  scrip  itself  not  being 
assignable,  some  person  (who  it  was  does  not  appear)  ob^ 
tained  possession  of  such  scrip  to  the  amount  of  120  acres 
from  the  said  Sophia  and  her  husband,  (she  having  in  the 
meantime  married,)  and  also  procured  from  them  a  power 
of  attorney  and  quitclaim  deed,  bearing  date  March  31, 1860, 
and  executed  in  blank.  Nearly  two  years  thereafter,  and  in 
November,  1861,  these  were  turned  over  (by  whom  it  does 
not  appear)  to  Patrick,  who  located  the  scrip  upon  the  lands 
in  question,  of  which  he  had  already  been  in  possession  for 
some  time,  and  to  which  he  had  endeavored,  though  unsuc- 
cessfully, to  acquire  title  by  preemption,  caused  the  name  of 
William  Kuth  to  be  inserted  as  attorney  in  the  power,  and 
his  own  name  as  grantee  in  the  quitclaim  deed,  after  fiUing 
in  the  description  of  this  property ;  and  on  July  25,  1863,  pro- 
cured from  Euth  under  his  power  of  attorney  a  warranty 
deed  to  himself  of  the  same  property.     The  description  of 
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the  land  in  the  quitclaim  deed  seems  to  have  been  defective, 
and  in  the  meantime,  viz. :  July  3,  1863,  a  patent  had  issued 
to  Sophia  Felix.  Patrick  has  been  in  possession  of  these 
lands  ever  since.  A  large  part  of  the  tract  has  been  platted 
and  recorded  as  an  addition  to  the  city  of  Omaha,  and  is 
divided  into  blocks  and  lots,  intersected  by  streets,  and  a 
large  part  of  the  lands  have  been  sold  to  purchasers,  whose 
only  notice  of  the  infirmity  in  their  title  appears  to  have 
been  the  fact  that  the  power  of  attorney  and  quitclaim  deed 
were  dated  nearly  two  years  prior  to  the  scrip  location. 

1.  The  device  of  a  blank  power  of  attorney  and  quitclaim 
deed  was  doubtless  resorted  to  for  the  purpose  of  evading 
the  provision  of  the  act  of  Congress  that  no  transfer  or  con- 
veyance of  the  scrip  issued  under  such  act  should  be  valid. 
This  rendered  it  necessary  that  the  scrip  should  be  located  in 
the  name  and  for  the  benefit  of  the  person  to  whom  it  was 
issued,  but  from  the  moment  the  scrip  was  located  and  the 
title  in  the  land  vested  in  Sophia  Felix,  it  became  subject  to 
her  disposition  precisely  as  any  other  land  would  be.  In 
order,  therefore,  for  the  purchaser  of  this  scrip  from  Sophia 
Felix  to  make  the  same  available,  it  became  necessary  to 
secure  a  power  of  attorney  or  a  deed  of  the  land,  and  as  the 
scrip  had  not  then  been  located,  and  the  person  who  should 
locate  it  was  unknown,  the  name  of  the  grantee  and  the 
description  of  the  land  -must  necessarily  be  left  blank.  Had 
the  notary,  who  took  the  acknowledgment,  observed  these 
blanks,  he  would  doubtless  have  declined  to  act  until  they 
were  filled  out,  particularly  in  view  of  the  fact  that  the 
grantors  were  Indians,  and  the  scheme  a  palpable  device  to 
evade  the  law  against  the  assignment  of  the  scrip.  It  is 
pertinent  in  this  connection  to  note  the  fact  that  the  secretary 
of  State,  whose  certificate  was  made  in  June,  1861,  certified 
merely  to  the  official  character  of  the  notary,  while  the  clerk 
of  the  District  Court  of  the  county,  whose  certificate  was 
made  August  20,  1863,  after  the  scrip  was  located,  and  the 
blanks  in  the  instrument  filled  out,  certifies  that  the  same 
were  executed  and  acknowledged  according  to  the  laws  of 
the  State  of  Minnesota.     As  the  bill  alleges  that  Patrick 
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obtained  possession  of  these  instruments  while  still  in  blank, 
he  is  clearly  chargeable  with  notice  that  they  were  intended 
as  a  device  to  evade  the  law  against  the  assignment  of  scrip. 

Having,  then,  no  right  to  locate  the  scrip  for  his  own 
benefit,  he  must  be  deemed  to  have  located  it  for  Sophia 
Felix,  and  as  her  representative.  It  was  declared  by  this 
court  as  early  as  1810,  in  the  case  of  Masaie  v.  Watts^  6 
Cranch,  148,  that  if  an  agent  located  land  for  himself  which 
he  ought  to  locate  for  his  principal,  he  is  in  equity  a  trustee 
for  his  principal.  In  that  case  the  defendant  Massie  had 
contracted  with  one  O'Neal  to  locate  and  survey  for  him  a 
military  warrant  for  4000  acres  in  his  name.  Massie  located 
the  warrant  with  the  proper  surveyor,  and,  being  himself  a 
surveyor,  fraudulently  made  a  survey  purporting  to  be  a 
survey  of  the  entry,  but  variant  from  the  same,  so  that  the 
land  actually  surveyed  was  not  the  land  entered  with  the 
surveyor.  This  was  done  for  the  fraudulent  purpose  of  giving 
way  to  a  claim  of  the  defendant's  which  he  surveyed  on  the 
land  entered  for  the  plaintiff,  whereby  the  plaintiff  lost  the 
land,  and  defendant  obtained  the  legal  title.  This  court  held 
that  Massie  held  such  land  as  trustee  for  O'Neal.  "But 
Massie,''  said  Chief  Justice  Marshall,  (p.  169,)  "  the  agent  of 
O'Neal,  has  entered  and  surveyed  a  portion  of  that  land  for 
himself,  and  obtained  a  patent  for  it  in  his  own  name. 
According  to  the  clearest  and  best  established  principles  of 
equity,  the  agent  who  so  acts  becomes  a  trustee  for  his 
principal.  He  cannot  hold  the  land  under  an  entry  for  him- 
self otherwise  than  as  trustee  for  his  principal."  This  case 
was  subsequently  cited  with  approval  in  Irvine  v.  Marshall^ 
20  How.  558.  So  in  Brush,  v.  Wa/re^  15  Pet.  93,  where  an 
executor  obtained  a  certificate  for  4000  acres  of  land,  and 
afterwards  sold  and  assigned  the  same,  when  it  appeared 
under  the  will  that  he  had  no  right  to  sell  the  land,  it  was 
held  that  the  purchaser  to  whom  the  patent  was  subsequently 
issued,  took  with  notice  of  the  prior  title  of  the  heirs,  and  was 
bound  to  make  the  conveyance  asked  from  him.  To  the  same 
effect  are  Stark  v.  Starrs^  6  Wall.  402,  419  ;  Meader  v.  Norton^ 
11    Wall.   442,  458.      And   in   Widdicombe  v.   Childera^   124 
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U.  S.  400,  405,  it  was  held  that  a  person  who  had  obtained  a 
patent  to  lands  which  the  patentee  knew  he  had  no  right  to 
claim,  took  the  legal  title  subject  to  the  superior  equities  of 
the  rightful  owner.  In  delivering  the  opinion.  Chief  Justice 
Waite  said:  "The  holder  of  a  legal  title  in  bad  faith  must 
always  yield  to  a  superior  equity.  As  against  the  United 
States  his  title  may  be  good,  but  not  as  against  one  who  had 
acquired  a  prior  right  from  the  United  States  in  force  when 
his  purchase  was  made  under  which  his  patent  issued.  The 
patent  vested  him  with  the  legal  title,  but  it  did  not  determine 
the  equitable  relations  between  him  and  third  persons."  See 
also  Morris  v.  Joseph^  1  West  Ya.  256. 

The  substance  of  these  authorities  is  that,  whenever  a  per- 
son obtains  the  legal  title  to  land  by  any  artifice  or  conceal- 
ment, or  by  making  use  of  facilities  intended  for  the  benefit 
of  another,  a  court  of  equity  will  impress  upon  the  lands  so 
held  by  him  a  trust  in  favor  of  the  party  who  is  justly  entitled 
to  them,  and  will  order  the  trust  executed  by  decreeing  their 
conveyance  to  the  party  in  whose  favor  the  trust  was  created. 
It  is  of  no  consequence  in  this  connection  that  Sophia  Felix 
was  ignorant  of  the  defendant's  acts,  or  of  the  trust  thereby 
created,  since  she  was  at  liberty,  upon  discovering  it,  to  aflBrm 
the  trust  and  enforce  its  execution.  Bank  of  Metropolis  v. 
Guttschlicky  14  Pet.  19,  31 ;  Moses  v.  Murgatroyd^  1  Johns, 
Ch.  119 ;  Cumherland  v.  Codrington,  3  Johns.  Ch.  229,  261 ; 
Neilson  v.  Blighty  1  Johns.  Cas.  205;  Weston  v.  Barker^  12 
Johns.  276. 

It  needs  no  argument  to  show  that  no  additional  right  was 
acquired  by  Patrick  under  the  acts  of  July  25,  1868,  and  Feb- 
ruary 2,  1869,  confirming  the  title  to  the  lands  to  the  parties 
holding  by  deed  from  the  patentee.  Such  act  might  estop 
the  government  itself  from  taking  proceedings  to  cancel  the 
patent  already  issued,  or  to  oust  Patrick,  but  to  hold  it  opera- 
tive as  affecting  the  rights  of  third  parties  would  be  virtually 
recognizing  judicial  power  in  the  legislature.  In  no  possible 
view  of  legislative  authority,  can  it  be  assumed  that  an  act  of 
Congress  can  declare  that  lands  to  which  one  party  is  by  law 
entitled,  shall  belong  to  another. 
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In  addition  to  this,  however,  Patrick  was  not»a  man  "  hold- 
ing by  deed  from  the  patentee "  within  the  meaning  of  the 
law.  The  power  of  attorney  and  quitclaim  deed,  being  in 
blank  when  they  passed  from  the  possession  of  Sophia  Felix, 
were  inoperative  to  convey  her  title  to  any  particular  land. 
Xor,  under  the  allegations  of  this  bill,  can  it  be  claimed  that 
she  ever  authorized  these  blanks  to  be  filled,  since  it  is  averred 
that  the  instruments  were  procured  fraudulently  and  without 
consideration,  and  neither  the  person  to  whom  she  delivered 
them,  nor  Patrick  himself,  could  be  considered  her  agent  for 
filling  out  the  blanks.  Such  agency,  if  it  exists  at  all,  must 
be  exercised  before  the  deed  is  delivered.  In  order  to  pass 
the  legal  title  to  lands  something  more  is  necessary  than  the 
signature  of  the  grantor  to  a  blank  instrument.  There  must 
be  an  intent  to  convey,  and  the  delivery  of  a  deed  for  the  pur- 
pose of  vesting  a  present  title  in  the  grantee,  and  a  deed  deliv- 
ered without  the  consent  of  the  grantor  is  of  no  more  effect 
to  pass  title  than  if  it  were  a  forgery.  HibUewhite  v.  Mc- 
Morine,  6  M.  &  W.  200 ;  Davidson  v.  Cooper,  11  M.  &  W. 
T78,  793 ;  Bums  v.  Lyiide,  6  Allen,  305 ;  Everts  v.  Agnes,  4 
Wisconsin,  343 ;  S.  C,  6  Wisconsin,  453 ;  Tisher  v.  Bechwith, 
30  Wisconsin,  65 ;  Hadlock  v.  Iladlock,  22  Illinois,  384 ;  Stan- 
ley V.  Valentine,  79  Illinois,  544 ;  Henry  v.  Carson,  96  Indiana, 
412;  Fitzgerald  v.  Goff,  99  Indiana,  28.  At  best,  the  deed, 
being  a  quitclaim,  conveyed  only  the  interest  of  the  grantor 
at  the  date  of  its  delivery,  which  was  nothing.  Nichols  v. 
Nichols,  3  Chandler  (Wis.^  189 ;  Lanih  v.  Davenport,  1  Saw- 
yer, 604,  638. 

2.  The  most  important  question  in  this  case,  however,  the 
question  upon  which  its  result  must  ultimately  depend,  is  that 
of  laches.  While,  upon  the  facts  stated,  Patrick  took  these 
lands  as  trustee  for  Sophia  Felix,  he  did  not  take  them  under 
an  express  trust  to  hold  them  for  her  benefit,  (in  which  case 
lapse  of  time  would  be  immaterial,)  but  under  an  implied  or 
constructive  trust  —  a  trust  created  by  operation  of  law,  and 
arising  from  the  illegal  practices  resorted  to  in  obtaining  the 
power  of  attorney  and  deed.  Patrick  did  not  take  possession 
under  any  acknowledged  obligation  to  her,  but  he  located 
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them  for  his. own  use  and  benefit;  his  possession  from  the 
very  beginning  was  adverse  to  hers.  Under  such  circum- 
stances, the  law  raises  an  obligation  upon  the  part  of  the 
cestui  que  trust  to  make  use  of  reasonable  diligence  in  discov- 
ering and  unearthing  the  fraud,  and  in  applying  to  the  courts 
for  legal  redress.  In  this  case  28  years  elapsed  from  the  time 
the  scrip  was  procured  of  Sophia  Felix,  and  nearly  27  years 
from  the  time  it  went  into  the  possession  of  Patrick,  before 
the  bill  was  filed.  It  admits  of  no  doubt  that  if  Sophia  Felix 
and  these  plaintiflfs  had  been  ordinary  white  citizens,  under  no 
legal  disabilities,  such  as  those  arising  from  infancy,  lunacy  or 
coverture,  this  lapse  of  time  would  be  fatal  to  a  recovery ;  at 
least  unless  it  were  conclusively  shown  that  knowledge  of  the 
fraud  was  not  obtained,  and  could  not  by  reasonable  diligence 
have  been  discovered,  within  a  reasonable  time  after  it  was 
perpetrated. 

In  reply  to  this  defence  of  laches,  plaintiflfs  rely  mainly 
upon  the  fact  that  Sophia  Felix  and  her  heirs  were  at  the 
time,  and  continued  to  be  until  1887,  tribal  Indians,  members 
of  the  Sioux  nation,  residing  upon  their  reservation  in  the 
State  of  Minnesota,  and  incapable  of  suing  in  any  of  the 
courts  of  the  United  States.  We  are  by  no  means  insensible 
to  the  force  of  this  suggestion.  Whatever  may  have  been  the 
injustice  visited  upon  this  unfortunate  race  of  people  by  their 
white  neighbors,  this  court  has  repeatedly  held  them  to  be 
the  wards  of  the  nation,  entitled  to  a  special  protection  in  its 
courts,  and  as  persons  "  in  a  state  of  pupilage."  Congress, 
too,  has  recognized  their  dependent  condition,  and  their  hope- 
less inability  to  withstand  the  wiles  or  cope  with  the  power  of 
the  superior  race,  by  imposing  restrictions  upon  their  power 
to  alienate  lands  assigned  to  them  in  severalty,  either  by  mak- 
ing their  scrip  non-assignable,  as  in  this  case,  or  by  requiring 
the  assent  of  the  President  to  their  execution  of  deeds  as  in  the 
case  of  Pickering  v.  Lomax^  wnte^  310,  decided  at  this  term.  We 
fully  coincide  with  what  was  said  by  Mr.  Justice  Davis  in  the 
case  of  the  Kansm  Indians^  5  Wall.  737, 758,  that "  the  conduct 
of  Indians  is  not  to  be  measured  by  the  same  standard  which 
we  apply  to  the  conduct  of  other  people."    But  their  very  anal- 
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ogy  to  persons  under  guardianship  suggests  a  limitation  to 
their  pupilage,  since  the  utmost  term  of  disability  of  an  infant 
is  but  21  years,  and  it  is  very  rare  that  the  relations  of  guar- 
dian and  ward  under  any  circumstances,  even  those  of  lunacy^ 
are  maintained  for  a  longer  period  than  thisi  It  is  practically 
admitted  in  this  case  that,  in  1887,  when  their  relations  with 
their  tribe  were  severed  by  accepting  allotments  of  land  in 
severalty  under  the  treaty  of  April  29,  1878,  they  became 
citizens  of  the  United  States ;  that  they  were  then  chargeable 
with  the  same  diligence  as  white  |>eople  in  the  discovery  of 
this  fraud ;  and,  as  their  bill  was  filed  in  1888,  it  is  claimed 
that  they  fulfilled  aU  the  requirements  of  law  in  this  particu- 
lar. While,  as  alleged  in  the  bUl,  their  discovery  of  this 
fraud  may  have  been  contemporaneous  with  their  becoming 
citizens  of  the  United  States  there  is  no  palpable  connection 
between  the  one  fact  and  the  other,  and  we  think  the  biU  is 
defective  in  failing  to  show  how  the  fraud  came  to  be  dis- 
covered, and  why  it  was  not  discovered  before.  A  simple 
letter  to  the  Land  Department  at  any  time  after  this  scrip 
was  located  would  have  enabled  them  to  identify  the  land, 
and  the  name  of  the  person  who  had  located  it ;  and  it  is  diflB- 
cult  to  see  why,  if  they  had  ever  suspected  the  misuse  of  this 
scrip,  they  had  not  made  inquiries  long  before  they  did,  or 
why  their  emancipation  in  1887  should  have  suddenly  awak- 
ened their  diligence  in  this  particular.  There  is,  it  is  true,  an 
averment  that  Patrick  never  informed  the  said  Sophia  or  her 
husband  that  he  had  located  such  scrip,  but,  on  the  contrary, 
fraudulently  concealed  the  same,  and  exercised  every  precau- 
tion to  prevent  such  proceedings  coming  to  the  knowledge  of 
the  party.  But  no  acts  of  his  in  this  connection  are  averred 
in  the  biU,  and  we  are  left  to  infer  that  his  concealment  was 
that  of  mere  silence,  which  is  not  enough.  Wood  v.  Carpenter j 
101  U.  S.  135,  143  ;  Boyd  v.  Boyd,  27  Indiana,  429 ;  Wynne  v. 
Comelison,  52  Indiana,  312.  Indeed,  his  concealment  is  to  a 
certain  extent  negatived  by  the  fact  that  he  put  the  power  of 
attorney  and  deed  upon  record,  in  the  proper  county,  shortly 
after  their  execution.  It  was  held  by  this  court  in  Badger  v. 
Badger,  2  Wall.  94,  in  speaking  of  the  excuses  for  laches. 
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that  "  the  party  who  makes  such  appeal  should  set  forth  in 
his  bill,  specifically,  what  were  the  impediments  to  the  earlier 
prosecution  of  his  claim ;  how  he  came  to  be  so  long  ignorant 
of  his  rights,  and  the  means  used  by  the  respondent  to  fraud- 
ulently keep  himf  in  ignorance ;  and  how,  and  when,  he  first 
came  to  a  knowledge  of  the  matters  alleged  in  his  bill ;  other- 
wise the  chancellor  may  justly  refuse  to  consider  his  case, 
upon  his  own  showing,  without  inquiring  whether  there  is  a 
demurrer  or  formal  plea  of  the  statute  of  limitations  contained 
in  the  answer."  Sophia  Felix  and  her  husband  must  have 
knoAvn  that  she  had  parted  with  the  scrip,  yet  she  lived  until 
1805,  and  her  husband  until  1882,  without  apparently  making 
any  attempt  to  discover  what  had  become  of  it.  Nor  did 
their  heirs  apparently  make  any  efl^ort  to  discover  it  until 
1887,  when  their  intelligence  seems  to  have  suddenly  sprung 
into  activity  upon  their  becoming  citizens  of  the  United 
States.  It  is  scarcely  necessary  to  say  in  this  connection  that, 
while  until  this  time  they  were  not  citizens  of  the  United 
States,  capable  of  suing  as  such  in  the  Federal  courts,  the 
courts  of  Ifebraska  were  open  to  them  as  they  are  to  all  per- 
sons irrespective  of  race  or  color.  Swartzel  v.  Rogers^  3 
Kansas,  374 ;  Blue  Jacket  v.  Johnson  County^  3  Kansas,  299 ; 
Wiley  V.  Keokuk^  6  Kansas,  94.  It  was  said  by  this  court  in 
Wood  V.  Carpenter^  101  U.  S.  135,  140,  that  in  this  class  of 
cases  the  plaintiff  is  held  to  stringent  rules  of  pleadings  and 
evidence,  and  especially  must  there  be  distinct  averments  as  to 
the  time  when  the  fraud,  mistake,  concealment  or  misrepre- 
sentation was  discovered,  apd  what  the  discovery  was,  so  that 
the  court  may  clearly  see  whether  by  ordinary  diligence  the 
discovery  might  not  have  been  before  made.  See  also  Stearns 
V.  Page,  7  How.  819,  829  ;  Wollensak  v.  Reiher,  115  U.  S.  96 ; 
Oodden  v.  Kimmell,  99  U.  S.  201,  211.  The  mere  fact  that 
"  387  these  ])laintifFs  took  their  lands  in  severalty  and  be- 
3  citizens,  does  not  adequately  explain  how  they  so  quickly 
me  cognizant  of  this  fraud,  or  why  they  had  remained  so 
in  ignorance  of  it. 

it,  conceding  that  the  plaintiffs  were  incapable,  so  long  as 
maintained  their  tribal  relations,  of  being  affected  with 
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laches,  and  that  these  relations  were  not  dissolved  until  1887, 
when  they  were  first  apprised  of  their  right  to  this  land,  it 
does  not  necessarily  follow  that  they  are  entitled  to  the 
relief  demanded  by  this  bill.  The  real  question  is,  whether 
equity  demands  that  a  party,  who,  28  years  ago,  was  un- 
lawfully deprived  of  a  certificate  of  muniment  of  title  of  the 
value  of  $150,  shall  now  be  put  in  the  possession  of  property 
admitted  to  be  worth  over  a  million.  The  disproportion 
is  so  great  that  the  conscience  is  startled,  and  the  inquiry 
is  at  once  suggested,  whether  it  can  be  possible  that  the 
defendant  has  been  guilty  of  fraud  so  gross  as  to  involve  con- 
sequences so  disastrous.  In  a  court  of  equity,  at  least,  the 
punishment  should  not  be  disproportionate  to  the  offence,  and 
the  very  magnitude  of  the  consequences  in  this  case  demands 
of  us  that  we  should  consider  carefully  the  nature  of  the 
Avrong  done  by  the  defendant  in  acquiring  the  title  to  these 
lands.  He  is  not  charged  in  the  bill  with  having  been  a 
party  to  the  means  employed  in  obtaining  the  scrip  from 
Sophia  Felix,  or  with  being  in  collusion  with  the  unknown 
person  who  procured  it  from  her.  More  than  that,  the 
allegations  of  this  bill  do  not  satisfy  us  that  she  did  not 
receive  full  value  for  the  scrip.  It  is  true,  there  are  general 
averments  that  the  power  of  attorney  and  quitclaim  deed 
were  obtained  "by  wicked  devices  and  fraudulent  means ;'^ 
that  she  never  parted  with  her  title  to  or  interest  in  the  scrip, 
and  was  the  absolute  owner  thereof ;  that  the  blank  instru- 
ments were  not  intended  to  be  used  for  the  purpose  of  con- 
veying this  property;  and  that  no  consideration  was  ever 
received  for  the  scrip.  But  in  view  of  the  fact  that  she  and 
her  husband  are  long  since  dead,  and  the  partj^  who  procured 
it  from  her  is  unknown,  it  is  very  improbable  that  the  plain- 
tiffs could  prove  these  facts,  or  the  nature  of  the  original 
transaction.  It  is  e\4dent  that  she  intended  to  part  with  the 
scrip  to  some  one,  and  the  recital  of  a  nominal  consideration 
in  a  quitclaim  deed  is  entitled  to  very  little  weight  as  evi- 
dence of  the  actual  consideration. 

However  this  may  be,  taking  all  the  allegations  of  this 
bill  together,  it  is  very  evident  that  Patrick  bought  these 
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muniments  of  title  as  hundreds  of  others  bought  them  —  in 
violation  of  the  letter  and  policy  of  the  law,  but  without 
actually  intending  to  defraud  Sophia  Felix  or  any  other  per- 
son. The  law  pronounces  the  transaction  a  fraud  upon  her, 
but  it  lacks  the  element  of  wickedness  necessary  to  constitute 
moral  turpitude.  If  there  had  been  a  deliberate  attempt  on 
his  part  by  knavish  practices  to  beguile  or  wheedle  her  out 
of  these  lands,  we  should  have  been  strongly  inclined  to 
aflford  the  plaintiffs  relief  at  any  time  during  the  life  of 
either  of  the  parties ;  but,  as  the  case  stands  at  present,  jus- 
tice requires  only  what  the  law,  in  the  absence  of  the  stat- 
utory limitation  would  demand  —  the  repayment  of  the  value 
of  the  scrip  with  legal  interest  thereon. 

Much  reliance  is  placed  upon  a  certain  letter  written  by 
the  defendant's  agent  and  father  to  one  Otis,  bearing  date 
September  21,  1863,  authorizing  him  to  procure  the  signa- 
ture of  Sophia  and  her  husband  to  certain  papers,  for  which 
he  was  to  pay  $100,  and  it  was  intimated  that  this  should  be 
done  without  giving  the  parties  any  particular  information. 
This  letter  is  of  little  value,  except  as  indicating  that  defend- 
ant desired  to  strengthen  his  title  by  purchasing  whatever 
claim  Sophia  and  her  husband  might  have  had  to  it,  if  it 
could  be  done  at  a  slight  expense.  It  is  sufficient  answer  to 
it  to  say  that  nothing  ever  appears  to  have  been  done  under 
it,  or  by  virtue  of  it,  and  it  affords  too  feeble  an  indication 
of  previous  fraud  to  be  entitled  to  any  weight  in  that  con- 
nection. 

There  are  other  considerations  which  require  to  be  noticed 
in  this  connection.  By  the  foresight  and  sagacity  of  this 
defendant  this  scrip  was  located  upon  lands  within  the  limits 
of  one  of  the  most  thriving  and  rapidly  growing  cities  of  the 
West.  That  which  was  wild  land  thirty  years  ago  is  now 
intersected  by  streets,  subdivided  into  blocks  and  lots,  and 
largely  occupied  by  persons  who  have  bought  upon  the 
strength  of  Patrick's  title,  and  have  erected  buildings  of  a 
permanent  character  upon  their  purchases.  The  bill  charges 
all  these  with  notice  of  the  defect  in  Patrick's  title,  and  prays 
that  the  conveyances  to  them  be  declared  null  and  void,  and 
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that  plaintiffs  be  admitted  into  possession  of  their  lands, 
and  that  Patrick  account  for  rents,  profits  and  issues,  so  far  as 
he  has  received  them.  If  the  views  put  forward  in  their 
brief  be  correct,  that  these  instruments  were  of  no  greater 
effect  than  if  they  had  been  forgeries,  it  is  difficult  to  see 
how  these  transfers  can  be  supported,  and  it  needs  no  argu- 
ment to  show  that  the  consequences  of  setting  them* aside 
would  be  disastrous.  Certainly,  if  they  were  not  entitled  to 
the  lands  themselves,  they  would  be  entitled  to  recover  of 
Patrick  what  he  had  received  for  them.  Waiving  this  ques- 
tion, however,  it  is  scarcely  within  the  bounds  of  possibility 
to  suppose  that  Sophia  Felix,  if  she  had  located  this  scrip, 
would  have  realized  a  tithe  of  the  sum  her  heirs  now  demand 
of  this  defendant.  The  decree  prayed  for  in  this  case,  if 
granted,  would  offer  a  distinct  encouragement  to  the  purchase 
of  similar  claims,  which  doubtless  exist  in  abundance  through 
the  Western  Territories,  (Felix  herself  having  received  scrip 
to  the  amount  of  480  acres,  only  120  of  which  are  accounted 
for,)  and  would  result  in  the  unsettlement  of  large  numbers 
of  titles  upon  which  the  owners  have  rested  in  assured  secur- 
ity for  nearly  a  generation. 

In  view  of  all  the  facts  of  this  case  we  think  the  decree  of 
the  court  below  dismissing  the  bill  was  correct,  and  it  is 

therefore 

Affirmed. 

Mr.  Justice  Field  dissented. 


THE  CORSAIR. 

APPEAL   FROM   THE    CIRCUFT    COURT    OF    THE    UNITED     STATES     FOR 
THE    EASTERN    DISTRICT   OF    LOUISIANA. 

No.  344.    Babmltted  April  26, 1802.  —  Decided  May  1«,  1892. 

Admiralty  rales  12  to  20  Inclusive  allow,  In  certain  cases,  a  joinder  of  ship 
and  freight,  or  ship  and  master,  or  alternative  actions  against  ship,  mas- 
ter or  owner  alone ;  but  in  no  case  within  the  rules  can  ship  and  owner 
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be  joined  In  the  same  libel :  whether  they  may  in  cases  not  falling  within 
the  rules  is  not  decided. 

A  District  Court  sitting  in  admiralty  cannot  entertain  a  libel  in  rem  for 
damages  incurred  by  loss  of  life  where,  by  the  local  law,  a  right  of 
action  survives  to  the  administrator  or  relatives  of  the  deceased,  bat  no 
lien  is  expressly  created  by  the  act. 

When  the  collision  of  two  vessels  causes  great  pain  and  suffering  to  a  pas- 
senger on  one  of  them,  followed  so  closely  by  death  as  to  be  substan- 
tially contemporaneous  with  it,  a  libel  in  rem^  where  a  right  of  action 
exists  under  a  state  statute,  will  not  lie  for  those  injuries  as  distin- 
guished from  death  as  a  cause  of  action. 

The  court  stated  the  case  as  follows : 

This  was  an  appeai  from  a  decree  of  the  Circuit  Court  dis- 
missing a  libel  for  damages  sustained  by  the  death  of  Ella 
Barton,  against  the  steam  tug  Corsair  and  her  owners.  Suit 
was  begun  on  April  5, 1888,  by  the  filing  of  a  libel  by  Edward 
S.  Barton  and  Elizabeth  Barton,  his  wife,  against  the  steam 
tug  Corsair  upon  two  distinct  causes  of  action,  viz. :  one  for 
damages  for  the  pains  and  sufferings  endured  by  Ella  Barton, 
a  daughter  of  the  said  Elizabeth  Barton,  in  a  collision  caused 
by  the  said  tug  Corsair,  on  which  the  said  Ella  Barton  was  at 
the  time  a  passenger,  running  at  full  speed  into  the  right 
bank  of  the  Mississippi  River,  on  the  14th  of  April,  1887,  at 
a  point  about  ten  miles  above  Algiers,  (which  is  opposite  to 
the  city  of  New  Orleans,)  in  consequence  of  which  said  tug 
filled  with  water  and  sank  in  ten  minutes.  The  other  cause 
for  action  Avas  for  damages  sustained  by  the  said  Elizabeth 
Barton  in  the  loss  of  the  life  of  her  said  daughter,  alleged  to 
have  been  caused  by  the  negligence  of  the  officers  and  crew 
of  the  tug. 

The  right  to  bring  this  libel  was  alleged  to  have  accrued 
under  Article  2315  of  the  Civil  Code  of  Louisiana,  as  amended 
in  1884,  Avhich  reads  as  follows : 

"Article  2315.  Every  act  Avhatever,  of  man,  that  causes 
damage  to  another,  obliges  him  by  whose  fault  it  happened, 
to  repair  it ;  the  right  of  this  action  shall  survive,  in  case  of 
death,  in  favor  of  the  minor  children  or  widow  of  the  de- 
ceased, or  either  of  them,  and  in  default  of  these,  in  favor  of 
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the  surviving  father  and  mother,  or  either  of  them,  for  the 
space  of  one  year  from  the  death.  The  survivors  above  men- 
tioned may  also  recover  the  damages  sustained  by  them  by 
the  death  of  the  parent,  or  child  or  husband,  or  wife,  as  the 
case  may  be." 

By  virtue  of  an  attachment  issued  upon  this  libel,  the  ves- 
sel was  arrested  April  5,  1888,  and  was  released  upon  a  stipu- 
lation given  by  Samuel  S.  Brown  and  Harry  Brown,  by  their 
duly  authorized  agent,  "  claimants  and  owners  of  the  steam 
tug  Corsair."  Upon  the  same  day  they  filed  their  claim  as 
owners,  averring  that  "no  other  persons  have  any  interest 
therein,"  and  subsequently  filed  exceptions  to  the  Ubel  upon 
the  ground  that  it  set  forth  no  cause  of  action  cognizable  by 
proceedings  in  rem  in  admiralty.  Upon  the  hearing  of  these 
exceptions,  the  court,  "  considering  that  no  action  in  rem  lies 
in  this  case,"  "  ordered  that  the  exception  be  sustained  to  the 
extent  of  releasing  the  tug  Corsair  from  the  seizure  made 
under  the  admiralty  warrant  issued  in  the  cause,  the  court 
being  of  the  opinion  that  the  statute  of  Louisiana  creates  no 
lien  upon  the  vessel."  It  was  "further  ordered  that  libel- 
lants  be  allowed  to  amend  their  pleadings  and  proceed  in 
personam  against  the  owners  of  the  vessel  within  ten  days  if 
they  see  fit."  On  the  following  day  an  amended  libel  was 
filed  against  Samuel  S.  Brown  and  Harry  Brown  in  personam 
as  "  owners  of  the  steam  tug  Corsair,"  adopting  and  reiterat- 
ing all  the  allegations  contained  in  the  original  libel,  and 
praying  for  a  citation  against  the  owners  and  for  an  attach- 
ment, in  case  they  should  not  be  found,  against  their  goods 
and  chattels,  credits  and  effects  wherever  found. 

Process  of  arrest  and  attachment,  in  the  form  provided 
for  by  Admiralty  Eule  2,  was  allowed  by  the  District  Judge, 
and  returned  served  by  the  marshal,  by  seizing  and  taking 
into  his  possession  the  steam  tug  Corsair,  and  placing  a  keeper 
in  charge,  and  taking  another  bond  from  W.  H.  Brown  & 
Sons,  with  a  surety,  conditioned  that  if  "  said  owners  of  the 
tug  Corsair,  William  H.  Brown  &  Sons,  Samuel  S.  Brown  and 
Harry  Brown,  shall  abide  by  all  orders,"  etc.  On  the  same 
day  a  claim  was  filed  by  Samuel  S.  Brown  and  Harry  Brown 
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as  sole  owners  of  the  tug  Corsair,  etc.  Exceptions  were  filed 
to  the  amended  libel  by  the  claimants  upon  the  ground  that 
process  had  not  been  served  upon  them ;  that  a  warrant  of 
arrest  ought  not  to  have  issued,  under  Admiralty  Rule  7,  with- 
out affidavit  or  other  proper  proof  showing  the  propriety 
thereof ;  that  proceedings  in  rem  and  in  personam  could  not 
be  joined  in  the  same  libel ;  that  "there  was  no  power  in  the 
court  to  allow  the  libellants  to  change  this  suit  from  a  suit  in 
rem  to  a  suit  171  pernonam  y  and  that  the  cause  of  action  was 
barred  by  the  prescription  of  one  year  according  to  the  law  of 
the  State." 

The  cause  was  heard  upon  these  exceptions,  and  the  court 
''  being  of  the  opinion  that  the  suit  and  the  amended  libel  is 
an  action  under  a  special  statute  of  the  State  of  Louisiana 
subjecting  the  owners  to  liability,  whereas  the  action  under 
the  original  libel  sprang  from  the  general  liability  of  ships 
arrested  as  offending  things  under  the  admiralty  law;  that 
the  amendment  introduced  a  new  party,  and  since,  at  the  time 
of  the  amendment  being  made,  more  than  a  year  had  elapsed," 
the  exception  was  allowed  and  the  suit  dismissed. 

On  appeal  to  the  Circuit  Court  this  decree  was  affirmed, 
and  an  appeal  taken  by  the  libellants  to  this  court. 

Mr,  Richard  De  Gray  for  appellant. 

As  we  have  seen,  two  separate  and  distinct  causes  of  action 
are  set  out  in  the  libel ;  one  for  the  pains  and  sufferings  en- 
dured by  Ella  Barton  during  her  lifetime  between  the  time  of 
the  collision  and  her  death ;  the  other  for  the  damages  sus- 
tained by  the  libellants  directly  by  the  death  of  Ella  Barton. 

The  present  case,  as  to  either  cause  of  action,  is  not  a  suit 
for  damages  for  a  death  caused  by  negligence  on  the  high  seas, 
but  a  suit  for  damages  caused  by  negligence  on  the  Mississippi 
River,  about  one  hundred  miles  above  its  mouth,  and,  there- 
fore, under  the  jurisdiction  of  the  State  of  Louisiana. 

The  second  cause  of  action,  although  occurring  in  the  State 
of  Louisiana,  being  for  the  recovery  of  damages  for  the 
death  of  a  human  being,  may,  if  the  Louisiana  statutes  did 
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not  apply,  be  governed  by  the  Harrisburg  and  Alaska  Ca^es^ 
119  U.  S.  199  and  130  U.  S.  201 ;  but  the  first  cause  of  action, 
wherein  damages  are  claimed,  for  the  pains  and  sufferings 
Ella  Barton  sustained,  cannot  be  governed  by  those  cases,  for 
it  is  in  no  sense  a  suit  to  recover  damages  for  the  death  of 
Ella  Barton,  but  is  a  suit  to  recover  damages  which  a  pas- 
senger, during  her  lifetime,  sustained,  through  the  negligence 
of  the  officers  and  crew  of  the  steam  tug  Corsair. 

This  brings  us  to  the  inquiry  as  to  what  is  the  right  of 
action  and  the  remedy  in  admiralty  of  a  passenger  for  dam- 
ages sustained  on  a  vessel  on  which  such  passenger  is  being 
carried. 

Numerous  decisions  have  been  rendered  by  this  court,  in 
proceedings  in  rem^  giving  passengers  damages  for  injuries 
sustained  on  vessels  through  the  fault  of  their  officers.  The 
Moses  Taylor,  4  Wall.  427 ;  The  Kew  World,  16  How.  469 ; 
The  City  of  Panama,  101  U.  S.  453. 

Now,  suppose  Ella  Barton  had  surnved  her  injuries  and 
brought  her  suit  in  admiralty  in  rem  for  the  pains,  injuries 
and  shock  which  she  sustained  in  this  collision,  and  thereafter 
died,  would  that  suit  have  died  with  her  ?  It  certainly  would 
not,  because  it  would  pass  (if  in  no  other  way)  by  subroga- 
tion, under  the  first  part  of  Art.  No.  2»375  of  the  Civil  Code 
of  Louisiana,  to  the  parties  therein  named.  In  fact,  prior 
to  the  amendment  to  the  Code  in  1884,  only  the  claims  for  the 
recovery  of  such  damages  as  she  sustained  passed  to  the  par- 
ties named. 

In  Earhxvrt  v.  New  Orleans  &  Carrollton  Railroad,  17  La. 
Ann.  243,  (which  was  a  suit  by  the  father  and  mother,)  the  law 
of  Louisiana  on  this  subject,  under  the  above  article  of  the 
Code,  was  stated  as  follows :  "  In  the  words  of  the  statute,  it 
is  a  legal  subrogation  in  favor  of  the  persons  designated,  to 
the  right  of  action,  of  the  deceased  sufferer,  and  in  case  of 
suit  under  that  subrogation,  the  plaintiff  should  allege  his 
cause  of  action  as  derived  from  the  deceased  under  the  stat- 
ute." 

Therefore,  we  say  the  right  of  action  in  rem,  which  existed 
in  favor  of  Ella  Barton  for  the  injuries  and  pains  she  suffered 
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during  her  lifetime,  by  reason  of  the  negligence  of  the  oflBcers 
and  crew  of  the  tug  on  which  she  was  a  passenger,  certainly 
passed,  under  the  Code,  to  her  father  and  mother,  and  that 
the  suit  by  them  should  have  been  sustained. 

3.  In  response  to  the  third  exception,  that  proceedings  in 
rem  and  in  personam  cannot  be  joined  in  the  same  action,  we 
say  there  is  nothing  in  the  Admiralty  Rules  of  the  United 
States  Supreme  Court  or  those  of  the  District  Court  of  Louisi- 
ana prohibiting  such  a  joinder,  and  the  amendment  from  a 
proceeding  i7i  rem  to  one  in  personam^  as  we  have  already 
shown,  is  abundantly  supported,  and  by  the  best  of  authority. 

4.  This  exception  is  the  one  on  which  the  court  dismissed 
the  suit,  because,  as  it  said,  said  suit  was  prescribed,  under  the 
state  law,  by  the  lapse  of  one  year  from  the  time  the  disaster 
occurred,  on  the  14th  of  April,  1887. 

The  suit  was  filed  on  April  5,  1888,  and  seizure  was  made 
and  appearance  was  entered  on  that  day  by  the  defendants' 
filing  their  claim,  and  on  the  same  day  giving  their  bond  for 
the  release  of  the  property. 

The  suit,  therefore,  which  began  in  rem^  became  by  the 
appearance  of  the  defendants,  to  all  intents  and  purposes,  a 
suit  in  personam  on  the  day  the  bond  was  filed,  for  thereafter 
no  judgment  could  be  rendered  against  the  vessel,  (which  was 
discharged  from  all  lien,)  but  only  in  personam  against  claim- 
ants and  sureties. 

The  effect  of  such  an  appearance  and  giving  bond  was 
decided  in  the  Fifth  Circuit  in  Roberts  v.  The  HuntsvUle,,  3 
Woods,  386.  There  a  ship  was  libelled  for  salvage,  and  a 
decree  for  salvage  was  rendered.  The  sureties  for  the  claim- 
ants —  the  owners  —  were  compelled  to  pay  the  salvage  decree, 
and  it  was  held  that  the  sureties,  although  subrogated  to  the 
rights  of  the  libellants,  could  not  seize  the  vessel  as  against 
valid  mortgagees.  Judge  Bradley  said  :  "  The  salvors  them- 
selves ceased  to  have  any  lien  on  the  ship  after  she  was 
claimed  and  released  from  their  seizure  on  the  stipulation. 
Their  claim  then  became  a  personal  one  against  the  owners 
and  stipulators.  It  has  been  repeatedly  held,  that  except 
where  fraud  has  been  practised  in  procuring  the  vessel's 
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release,  the  libellants  cannot  reseize  her.  By  their  discharge 
she  becomes  free,  and  all  anterior  liens  stand  good  against  her 
as  before  the  seizure ;  so  that,  if  the  present  libellants  were 
invested  with  every  right  of  the  salvors,  they  could  not  have 
recourse  to  the  ship  again  for  the  cause  of  salvage,  except  as 
they  would  have  recourse  against  any  other  property  of  the 
owner.  See  also  The  TJnion^  4  Blatchford,  90 ;  The  White 
Squall,  4  Blatchford,  103,  and  cases  there  cited  by  Mr.  Justice 
Nelson. 

The  practice  in  England  is  substantially  the  same.  The  St. 
Johm,  1  Hag.  Adm.  334;  The  Triune,  3  Hag.  Adm.  114. 

Mr,  Joseph  P,  Homor  and  Mr,  Guy  M,  Homor  for  ap- 
pellees. 

Mr.  Justice  Brown,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

This  was  a  libel  in  rem  against  the  tug  Corsair,  by  the 
mother  of  one  Ella  Barton,  to  recover  for  the  loss  of  her  life 
in  a  collision  alleged  to  have  been  occasioned  by  the  negli- 
gence of  those  in  charge  of  the  tug.  Exceptions  to  this  libel 
were  sustained,  upon  the  groimd  that  a  suit  in  rem  would  not 
lie  for  injuries  resulting  in  death;  but  leave  was  given  to 
amend  by  proceeding  in  personam  against  the  owners  of  the 
tog.  Exceptions  were  also  filed  to  the  amended  libel  upon 
the  ground  that  the  amendment  introduced  a  new  party  to 
the  suit,  and,  as  against  such  party,  the  year  had  elapsed 
within  which,  under  the  law,  the  action  must  be  brought. 

1.  The  decree  of  dismissal  so  far  as  it  operated  upon  the 
amended  libel,  was  proper  for  two  reasons :  First,  the  amend- 
ment to  the  original  libel  by  introducing  the  owners  of  the 
tug  as  parties  defendants  was  in  violation  of  Admiralty  Rule 
15,  providing  that  "  in  all  suits  for  damage  by  collision,  the 
libellant  may  proceed  against  the  ship  and  master,  or  against 
the  ship  alone,  or  against  the  master  or  owner  alone  in  per  so- 
nam^  These  rules,  from  12  to  20  inclusive,  were  intended  to 
prescribe  a  remedy  appropriate  to  each  class  of  cases  in  admi- 
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ralty,  allowing  in  certain  cases  a  joinder  of  ship  and  freight, 
or  ship  and  master,  or  alternative  actions  against  the  ship, 
master  or  owner  alone.  In  no  case,  however,  under  these 
rules,  except  in  possessory  suits,  can  the  ship  and  owner  be 
joined  in  the  same  libel,  though  perhaps  they  may  be  in  cases 
not  falling  within  the  rules.  These  rules  were  adopted  in  pur- 
suance of  an  act  of  Congress  of  August  23,  1842,  (5  Stat.  516,) 
authorizing  this  court,  amongst  other  things,  to  prescribe  "  the 
forms  and  modes  of  proceedings  to  obtain  relief  "  in  suits  in 
admiralty,  and  have  always  been  regarded  as  having  the  force 
of  law.  They  are  little  more  than  a  recognition  and  formula- 
tion of  the  previous  practice  of  courts  of  admiralty  in  this 
country  and  in  England.  They  have  come  before  this  court 
in  several  instances,  and  have  always  been  treated  as  obliga- 
tory. Thus  in  Newell  v.  Norton^  3  Wall.  257,  the  District 
Com-t,  in  accordance  with  the  prayer  of  the  libel,  issued  proc- 
ess in  rem  against  the  vessel  for  a  collision,  and  citations  in 
personam  against  the  master,  owner  and  pilot.  On  exceptions 
being  filed  for  misjoinder,  the  court  ruled  that  an  action  against 
the  owner  and  pilot  could  not  be  joined  with  the  proceeding 
m  rera^  and  that  the  libellant  must  elect  which  remedy  he 
would  pursue;  and,  he  having  elected  to  proceed  in  rmn 
against  the  steamboat  and  in  personam  against  the  master, 
the  libel  was  dismissed  as  to  the  owners  and  pilot,  and  sus- 
tained as  against  the  steamboat  and  master.  The  allowance 
of  this  amendment  was  held  by  this  court  to  be  proper.  Judge 
Grier  observing,  however,  that  the  objection  that  a  libel  in 
rem  against  a  vessel  and  in  personam  against  the  "  owner  '* 
cannot  be  joined  was  properly  overruled.  The  word  "  owner  " 
here  is  evidently  a  misprint  for  "  master,"  as  appears  from  the 
syllabus  and  statement  of  the  case  on  page  259.  Bule  19,  pre- 
scribing the  mode  of  proceeding  in  cases  of  salvage,  was  dis- 
cussed by  Mr.  Justice  Cliflford  in  the  case  of  The  Sahine^  101 
U.  S.  384,  in  which  he  said  that  there  was  no  authority  for 
holding  that  salvors  may  proceed  against  the  ship  and  cai^ 
in  rem^  and  in  personam  against  the  consignees  of  the  cargo, 
in  the  same  libel,  as  the  rule  gave  only  an  alternative  remedy 
in  rem  against  the  property  saved,  or  in  personam  against  the 
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party  at  whose  request  or  for  whose  benefit  the  service  had 
been  performed.  lie  found  there  was  no  well-considered  au- 
thority which  gave  any  countenance  to  the  theory  that  the 
two  modes  of  proceeding  m  rem  against  the  ship  and  cargo, 
and  in  personam  against  the  owners  of  the  same,  might  be 
joined  in  the  same  libel ;  citing  Schooner  Boston^  1  Sumner, 
328,  and  The  Hope,  3  C.  Rob.  215.  He  spoke  of  the  nineteenth 
rule  as  "expressed  throughout  in  the  disjunctive  form,  and 
plainly  requires  the  action,  if  against  the  property  saved  or 
the  proceeds  thereof,  to  be  in  rem^  the  alternative  clause  clearly 
referring  to  a  case  where  the  property  saved  has  been  sold, 
and  the  proceeds  of  the  sale  have  been  deposited  in  the  reg- 
istry of  the  court." 

A  like  construction  has  uniformly  been  given  to  this  rule 
by  the  Circuit  and  District  Courts.  The  Richard  Doane^  2 
Ben.  Ill,  (Mr.  Justice  Blatchford  ;)  The  Zodiac^  5  Fed.  Rep. 
220,  223,  (Judge  Choate ; )  Atlantic  Mutual  Insurance  Co,  v. 
Alexandre^  16  Fed.  Rep.  279,  (Judge  Brown ; )  The  Youncj 
America^  Brown's  Admiralty,  462.  Judge  Longyear's  citations 
in  the  last  case  intimate  that  a  similar  practice  prevailed  in 
England,  at  least  imtil  the  adoption  of  the  Judicature  Act. 
2  Conkling's  Admiralty,  43 ;  2  Parsons'  Shipping  and  Admi- 
ralty, 378. 

Second.  If  the  so-called  amended  libel  be  considered  as 
an  independent  libel  against  the  owners  in  personam^  then  it 
is  clearly  defective  in  failing  to  aver  that  the  respondents 
were  the  owners  of  the  tug  at  the  time  of  the  accident. 

2.  An  important  question  arises  in  connection  with  the  dis- 
missal of  the  original  libel,  which  has  never  been  squarely  pre- 
sented to  this  court  before,  and  that  is  as  to  the  power  of  the 
District  Court  to  entertain  a  libel  in  rem  for  damages  incurred 
by  loss  of  life,  where  by  the  local  law  a  right  of  action  sur- 
vives to  the  administrator  or  relatives  of  the  deceased,  but  no 
lien  is  expressly  created  by  the  act.  A  similar  question  arose 
in  the  case  of  Ex  parte  Gordon^  104  TJ.  S.  515,  where  a  writ 
of  prohibition  was  applied  for  to  enjoin  the  prosecution  of  an 
action  in  rem  for  loss  of  life  ;  but  the  writ  was  denied  upon 
the  ground  that  the  liability  was  within  the  jurisdiction  of 
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the  District  Court  to  decide,  and  any  error  it  might  commit 
in  this  particular  could  only  be  corrected  by  appeal  Subse- 
quently in  the  case  of  The  Harrisburg^  119  U.  S.  199,  it  was 
held  that  in  the  absence  of  an  act  of  Congress  or  a  state 
statute  giving  a  right  of  action  therefor,  a  suit  in  admiralty 
could  not  be  maintained  to  recover  damages  for  the  death  of 
a  human  being,  caused  by  negligence.  This  was  a  mere 
application  to  the  court  of  admiralty  of  a  principle  which  had 
been  announced  by  this  court  as  applicable  to  courts  of  com- 
mon law  in  Lisurance  Co.  v.  Brarne^  95  U.  S.  754.  The 
Harrishurg  was  a  Pennsylvania  vessel,  and  the  collision 
occurred  in  the  waters  of  Massachusetts,  both  of  which  States 
gave  a  remedy  by  civil  action,  with  a  proviso  that  such  action 
should  be  brought  within  one  year  after  the  death ;  and  while 
the  question  of  the  right  to,  sue  in  rem  for  the  recovery  of 
such  damages  when  an  action  at  law  had  been  given  therefor 
by  the  state  statute,  was  presented  in  that  case,  it  was  not 
decided,  since  the  suit  was  not  begun  until  nearly  five  years 
after  the  death,  and  the  case  went  off  upon  that  ground. 

Prior  to  this  decision,  a  number  of  libels  both  in  rem  and 
in  personam  had  been  brought  for  loss  of  life  in  the  courts  of 
different  districts,  and,  as  a  rule,  the  liability  was  held  to 
exist,  but  the  question  whether  such  liability  should  be 
enforced  in  rem  or  in  personam  does  not  seem  to  have  been 
discussed,  except  in  the  cases  of  The  Sylvam,  Glen^  9  Fed.  Rep. 
835,  and  The  Manhassett^  18  Fed.  Rep.  918,  in  one  of  which 
Judge  Benedict,  and  in  the  other  Judge  Hughes,  held,  that, 
while  the  state  statute  created  a  right  it  did  not  create 
a  lien,  and  that  a  libel  in  rem  could  not  be  maintained. 
Since  the  decision  in  the  Harriahurg  Case^  that  no  libel  can 
lie,  except  where  a  right  to  sue  is  given  by  a  local  statute,  the 
question  has  been  presented  only  in  the  case  of  The  North 
Camhria^  40  Fed.  Rep.  655,  in  which  Judge  Butler  adopted 
the  views  expressed  m  The  Sylvan  GUn  and  The  Manhassett, 
In  The  Oregon^  45  Fed.  Rep.  62,  a  lien  was  given  by  the 
state  statute  and  was  enforced  in  the  Admiralty. 

A  similar  question  under  Lord  Campbell's  Act  allowing 
damages  to  be  recovered  "  whensoever  the  death  of  a  person 
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shall  be  caused  by  wrongful  act,  neglect  or  default,"  has  been 
the  subject  of  much  discussion  in  the  courts  of  England.  By 
the  Admiralty  Court  Act  of  1861,  sec.  7,  jurisdiction  was 
given  to  the  High  Court  of  Admiralty  over ''  any  claim  for 
damage  done  by  any  ship,"  and  by  sec.  35  "  the  jurisdiction 
conferred  by  this  act  on  the  High  Court  of  Admiralty  may 
be  exercised  either  by  proceedings  iii  rem  or  by  proceedings  in 
perBonam.^^  Giving  a  construction  to  these  provisions,  it  was 
held  by  Sir  Kobert  Phillimore  in  1867,  in  The  Sylph,  L.  E.  2 
Ad.  &  Ec.  24,  that  personal  injuries  were  included  by  the 
words  "damage  done  by  a  ship,"  and  that  proceedings  in  rem 
might  be  taken  for  damages  occasioned  by  such  injuries.  In 
the  subsequent  case  of  The  Guldfaxe,  L.  R.  2  Ad.  &  Ec.  325, 
the  same  rule  was  applied  to  a  suit  for  damages  instituted  by 
the  personal  representatives  of  a  seaman  who  had  been  killed 
in  a  collision.  This  was  subsequently  affirmed  in  The  Ex- 
pUn^er,  L.  R.  3  Ad.  ife  Ec.  289,  decided  in  1870.  The  same 
question  came  before  the  Court  of  Queen's  Bench  upon  an 
application  for  a  writ  of  prohibition  in  the  case  of  Smith  v. 
Brovmj  L.  R.  6  Q.  B.  729,  in  1871,  wherein  it  was  held  that 
the  word  "  damage  "  did  not  include  loss  of  life  and  personal 
injury,  and  that  the  Admiralty  Court  Act  conferred  no  juris- 
diction upon  the  High  Court  of  Admiralty  to  entertain  a  suit 
under  Lord  Campbell's  Act.  The  judgment  of  the  court  in 
this  case  was  delivered  by  Lord  Chief  Justice  Cockbum,  and 
concurred  in  with  some  doubt  by  Mr.  Justice  Blackburn. 
Notwithstanding  this  prohibition,  however,  the  Court  of 
Admiralty  continued  to  assxmie  jurisdiction  of  actions  in  rem 
brought  by  the  personal  representatives  of  a  deceased  person. 
This  appears  from  the  case  of  The  Franconia,  2  Prob.  Div. 
163,  Sir  Robert  Phillimore  being  of  the  opinion  that  he  was 
bound  by  the  case  of  The  Beta,  L.  R.  2  P.  C.  447,  in  which 
the  judicial  committee  of  the  Pri\y  Council  had  held  that  the 
word  "  damage  "  referred  to  injuries  to  the  person  as  well  as 
to  property.  On  appeal  to  the  Court  of  Appeal,  his  judgment 
was  affirmed  by  a  divided  court.  The  question  was  again 
raised  before  the  Admiralty  Division  of  the  High  Court  of 
Justice,  in  the  case  of  The  Vera  Cruz,  9  Prob.  Div.  88,  in 
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which  Mr.  Justice  Butt  did  not  discuss  the  question,  but 
held,  in  deference  to  the  previous  decisions  of  Dr.  Phillimore, 
that  an  action  in  rem  would  lie  by  the  widow  and  administra- 
trix of  the  master  of  a  British  schooner  against  the  Vera  Cruz, 
and  that  the  plaintiff  should  recover  a  moiety  of  the  damage 
she  had  sustained,  both  vessels  being  adjudged  to  be  in  fault 
On  appeal  the  Court  of  Appeal,  9  Prob.  Div.  96,  held  that  it 
was  not  bound  by  its  former  decision  by  a  divided  court  in 
the  case  of  The  Franconia^  and  reversed  the  judgment  of  the 
Admiralty  Division.  The  case  was  again  appealed  to  the 
House  of  Lords,  and  the  judgment  of  the  court  below  was 
affirmed.  10  App.  Cas.  59,  65,  66,  67,  73.  Lord  Chancellor 
Selbome  in  delivering  the  opinion  held  that  the  35th  section 
of  the  Admiralty  Court  Act  above  cited  showed  that  "  while 
an  option  to  proceed  in  rem  or  in  personam  is  given  as  to  the 
jurisdiction  conferred  by  the  act,  yet  from  the  very  nature  of 
such  an  option  every  case  provided  for  by  the  act  is  regarded 
as  a  proper  case  for  a  proceeding  in  rem;  and  accordingly  the 
appellant,  considering  that  the  7th  section  brought  cases  under 
Lord  Campbell's  Act  within  the  purview  of  the  Admiralty 
jurisdiction,  justly  upon  that  hypothesis  held  it  to  mean  such 
actions  as  were  capable  of  being  brought  by  a  proceeding  like 
the  present  in  rem ;  and  if  the  action  cannot  be  so  brought, 
then  I  apprehend  it  will  follow  ex  converso  that  the  7th  sec- 
tion does  not  extend  to  this  description  of  claim."  "  No  one 
can  say,"  said  he, "  that  Lord  Campbell's  Act  relates  expressly 
to  claims  for  damage  done  by  ships ;  and  this  section  in 
the  act  of  1861  relates  to  that  and  to  nothing  else.  .  .  . 
Every  word  of  that  legislation  "  (Lord  Campbell's  Act)  "  being 
as  it  appears  to  me,  legislation  for  the  general  case,  and  not 
for  particular  injury  by  ships,  points  to  a  common  law  action, 
points  to  a  personal  liability,  and  a  personal  right  to  recover, 
and  is  absolutely  at  variance  with  the  notion  of  a  proceeding 
in  remP  Lord  Watson  concurring,  said :  "  I  entertain  no 
doubt  that  a  right  of  action  such  as  is  given  by  Lord  Camp- 
bell's Act  in  a  case  like  the  present  is  not  a  'claim  for  damage 
done  by  a  ship '  within  the  meaning  of  the  7th  section  of  the 
Admiralty  Court  Act,  1861." 
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This  is  the  last  expression  of  the  highest  court  of  England 
upon  the  question  of  proceeding  in  rem  under  Lord  Campbell's 
Act,  and  must  be  regarded  as  settling  the  law  of  that  countiy 
that  such  jurisdiction  is  not  conferred.  That,  notwithstanding 
this,  an  action  in  personam  will  lie  in  the  Admiralty  Division 
is  evident  from  the  case  of  The  Bernina^  11  Prob.  Div.  31,  in 
which  the  Admiralty  took  cognizance  of  the  case,  and  upon 
appeal  to  the  Court  of  Appeal,  12  Prob.  Div.  58,  and  subse- 
quently to  the  House  of  Lords,  13  App.  Cas.  1,  the  jurisdiction 
was  sustained,  a  trial  by  jury  being  now  permitted  in  that 
court,  although  the  main  question  discussed  was  as  to  the 
principle  involved  in  the  case  of  Thorogood  v.  Brymi^  8  C.  B. 
115,  which  was  overruled.  While  these  cases  turn  upon  the 
construction  of  the  English  acts,  the  courts  have  been  guided 
in  such  construction  by  principles  which  are  of  general  appli- 
cation both  in  this  country  and  in  England. 

A  maritime  lien  is  said  by  writers  upon  maritime  law  to  be 
the  foundation  of  every  proceeding  in  rem  in  the  Admiralty. 
In  much  the  larger  class  of  cases,  the  lien  is  given  by  the 
general  Admiralty  law,  but  in  other  instances,  such  for  ex- 
ample as  insurance,  pilotage,  wharfage,  and  materials  furnished 
in  the  home  port  of  the  vessel,  the  lien  is  given,  if  at  all,  by 
the  local  law.  As  we  are  to  look,  then,  to  the  local  law  in 
this  instance  for  the  right  to  take  cognizance  of  this  class  of 
cases,  we  are  bound  to  inquire  whether  the  local  law  gives  a 
hen  upon  the  offending  thing.  If  it  merely  gives  a  right  of 
action  in  personam  for  a  cause  of  action  of  a  maritime  nature, 
the  District  Court  may  administer  the  law  by  proceedings  in 
personamj  as  was  done  with  a  claim  for  half  pilotage  dues 
under  the  law  of  New  York,  in  the  case  of  Ex  parte  McNiely 
13  WalL  236,  but  unless  a  lien  be  given  by  the  local  law,  there 
is  no  lien  to  enforce  by  proceedings  in  rem  in  the  Court  of 
Admiralty. 

The  Louisiana  act  declares,  in  substance,  that  the  right  of 
action  for  every  act  of  negligence,  which  causes  damage  to 
another,  shall  survive,  in  case  of  death,  in  favor  of  the  minor 
children  or  widow  of  the  deceased ;  and  in  default  of  these,  in 
favor  of  the  surviving  father  and  mother,  and  that  such  sup- 
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vivors  may  also  recover  the  damages  sustained  by  them  by 
the  death  of  the  parent,  child,  husband,  or  wife.  Evidently 
nothing  more  is  here  contemplated  than  an  ordinary  action 
according  to  the  course  of  the  law  as  it  is  administered  in 
Louisiana.  There  is  no  intimation  of  a  lien  or  privilege  upon 
the  offending  thing,  which,  as  we  have  already  held,  is  neces- 
sary to  give  a  court  of  admiralty  jurisdiction  to  proceed  in 
rem. 

3.  We  do  not  find  it  necessary  to  express  an  opinion  whether 
a  libel  in  rem  will  lie  for  injuries  suffered  by  the  deceased  be- 
fore her  death,  a  right  of  action  for  which  passes  to  the  imme- 
diate relatives,  under  the  Louisiana  statute,  since  there  is  no 
proper  averment  in  the  libel  to  show  that  such  damages  were 
suffered.  It  is  true  that  the  seventh  paragraph  alleges  that 
from  the  time  the  "  tug  struck  the  bank  of  the  river  to  the 
time  she  sunk,"  (about  ten  minutes,)  "  and  the  said  Ella  Barton 
was  drowned,  she,  said  Ella  Barton,  suffered  great  mental  and 
physical  pains  and  shock,  and  endured  the  tortures  and  agonies 
of  death."  But  there  is  no  averment  from  which  we  can 
gather  that  these  pains  and  sufferings  were  not  substantially 
cotemporaneous  with  her  death  and  inseparable  as  matter  of 
law  from  it.  Kearney  v.  Boston  <&  Worcester  Railroad^  9 
Cush.  108;  Hollenheck  v.  Berkshire  Railroad  Co,^  9  Cush. 
478;  Kennedy  v.  Standard  Sugar  Refinery ^  125  Mass.  90; 
Moran  v.  Jlollings,  125  Mass.  93.  Had  she  suffered  bodily 
wounds  and  bruises,  from  the  result  of  which  she  lingered  and 
ultimately  died,  it  is  possible  that  her  sufferings  during  her 
illness  Avould  give  a  separate  cause  of  action ;  but  the  very  fact 
that  she  died  by  dro\\Tiing  indicates  that  her  sufferings  must 
have  been  brief,  and,  in  law,  a  mere  incident  to  her  death, 
tier  fright  for  a  few  minutes  is  too  unsubstantial  a  basis  for  a 
separate  estimation  of  damages. 

The  decree  of  the  court  below  is,  therefore, 

Affirmed. 
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THE   WESTERN   DISTRICT   OF   MICHIGAN.      ' 

Not.  1340, 1416.    Argued  March  16, 17,  1892.  —  Decided  May  16, 1892. 

When  a  sale  of  property  is  decreed  by  a  court  of  equity  as  the  result  of  a 
litigation,  it  is  the  j)olicy  of  the  law  that  it  shall  not  be  set  aside  for 
trifling  causes  or  matters  which  the  complaining  party  might  have  at- 
tended to. 

When  such  a  sale  is  attacked  the  court  will  scrutinize  all  previous  action  of 
the  parties  during  the  litigation,  which  may  throw  light  upon  or  explain 
their  action  at  the  sale. 

It  cannot  be  tolerated  that  either  party  should  designedly  wait  until  the 
property  has  been  struck  off  to  the  other,  and  then  open  the  bidding  and 
defer  the  sale  by  an  increased  offer. 

When  a  corporation  owning  real  estate  is  wound  up  by  reason  of  the  expi- 
ration of  the  term  for  which  it  was  incorporated,  and  its  real  estate  is 
sold  by  decree  of  court  under  directions  of  a  master,  stockholders  may 
purchase  it,  and  there  is  no  fraud  on  other  stockholders  if  a  part  of  the 
stockholders  combine  to  purchase  it  for  the  benefit  of  an  adjoining  prop- 
erty owned  by  them. 

Litigants  prolonging  litigation  to  the  extent  of  their  ability  in  a  suit  in 
equity  seeking  the  sale  of  real  estate,  and  prolonging  their  resistance  by 
having  the  sale  postponed  after  the  decree,  cannot  complain  if  it  takes 
place  finally  in  a  time  of  financial  depression. 

The  court  decreed  in  this  case  that  the  assets  of  the  mining  company  should 
be  sold  at  public  vendue,  that  the  debts  of  the  company  should  be  ascer- 
tained by  a  master  as  a  basis  for  the  bid,  and  that  the  sale  should  take 
place  on  the  confirmation  of  his  report.  Held,  that  It  was  not  Intended 
that  the  sale  should  be  delayed  till  every  claim  arising  since  the  com- 
mencement of  the  suit  should  have  passed  to  final  judgment;  but  that  a 
mere  statement  of  the  amount  should  be  presented  as  a  basis  for  fixing 
an  upset  price. 

No  leave  of  court  is  necessary  to  enable  a  litigating  stockholder  to  bid  at 
such  sale  of  the  assets  of  the  corporation  under  a  decree  in  the  suit  in 
which  he  is  a  litigant. 

The  provisions  in  equity  rule  83  respecting  exceptions  to  a  master's  report 
do  not  apply  to  a  report  of  a  mere  ministerial  matter  like  a  sale,  but  only 
to  a  report  upon  matters  heard  and  determined  by  him. 

The  master's  sale  under  the  decree  was  advertised  to  take  place  in  Michigan 
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on  Saturday,  January  24.  Late  in  the  evening  of  Friday,  January  28,  the 
master  received  from  M.  a  telegram  from  Boston,  In  Massachusetts,  stat- 
ing that  he  was  a  holder  of  nearly  3000  shares  of  stock,  that  he  had  just 
heard  of  the  sale,  that  it  was  to  take  place  on  the  Jewish  Sabbath,  that  his 
Jewish  friends  wished  to  buy  but  would  not  attend  on  the  Sabbath,  and 
asking  for  a  postponement.  The  sale  took  place  on  the  24th  as  announced, 
whereupon,  on  the  26th  M.  again  telegraphed  protesting  and  making  an 
offer  in  advance  of  the  purchaser's  bid.  The  master  reported  this  in  his 
report  of  the  sale.  The  sale  was  confirmed.  The  day  after  the  confirma- 
tion M.  asked  leave  to  Intervene  and  have  the  sale  set  aside.  In  the  sub- 
sequent proceedings  no  proof  was  offered  that  M.  was  a  shareholder,  and 
it  appeared  afl9rmatively  that  he  had  no  financial  responsibility.  Held, 
that  if  it  had  been  planned  he  could  not  have  been  more  opportunely 
ignorant  before  the  sale,  or  more  accurately  Informed  after  the  confirma- 
tion, and  that  his  intervention  was  too  late. 

The  court  stated  the  case  as  follows : 

These  cases  spring  out  of  the  same  litigation  and  may  be 
considered  together.  The  preliminary  facts  are  these:  On 
April  4,  1853,  the  Pewabic  Mining  Company  was  organized 
as  a  corporation  for  mining  copper,  under  the  laws  of  the 
State  of  Michigan.  The  term  of  the  corporation  was  for 
thirty  years,  and  expired  April  4,  1883.  The  capital  stock  at 
that  time  consisted  of  40,000  shares,  of  $25  each.  Notwith- 
standing the  termination  of  the  life  of  the  corporation,  the 
directors  then  in  office  continued  its  business  without  change. 
On  March  26,  1884,  at  a  meeting  of  the  stockholders,  by  a 
vote  of  27,919  against  6754  shares,  the  directors  were  author- 
ized to  dispose  of  the  property  at  a  sum  not  less  than  $50,000, 
and  a  sale  Avas  directed  to  be  made  to  a  new  corporation,  to 
be  organized  on  the  basis  of  40,000  shares,  the  shares  in  the 
old  to  be  exchanged  in  full  payment  for  shares  in  the  new, 
the  stockholders  in  the  old,  not  electing  to  join  the  new,  to 
receive  their  pro  rata  interest  in  money.  The  present  appel- 
lees were  stockholders  in  the  old  corporation,  owning  2650 
shares,  and  protested  against  these  resolutions.  A  new  corpo- 
ration was  organized,  but,  before  the  transfer  had  been  made, 
the  appellees  filed  their  bill  in  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Michigan,  the  purpose  of 
which  was  to  enjoin  the  proposed  transfer  of  the  property  of 
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the  old  to  the  neAV  corporation,  and  to  have  it  sold  at  public 
auction,  and  the  proceeds  divided  ratably  among  the  stock- 
holders. This  bill  was  filed  March  31,  1884.  On  final  hear- 
ing a  decree  was  entered  sustaining  the  prayer  of  the  bill,  and 
directing  a  sale  of  the  property  at  public  vendue,  for  cash,  to 
the  highest  bidder,  and  referring  the  cause  to  Peter  White  as 
special  master,  with  power  to  ascertain  the  assets  and  debts 
of  the  mining  company,  and  directing  that,  after  ascertaining 
and  making  report  thereof  to  the  court,  he  should  proceed  to 
sell  the  property  at  public  vendue.     (25  Fed.  Rep.  882.) 

From  that  decree  an  appeal  was  taken,  and  thereafter  this 
court  sustained  the  decree  so  far  as  it  ordered  a  sale.  In 
reference  to  the  accounting  before  the  master,  it,  however, 
directed  that  it  should  be  widened  so  as  to  include  the  pro- 
ceedings of  the  directors  since  the  dissolution  of  the  corpora- 
tion. The  opinion  of  this  court  was  announced  January  13, 
1890.  (133  U.  S.  50.)  The  mandate  was  issued  February  6, 
and  was  filed  in  the  Circuit  Court  on  March  14,  1890.  In  the 
execution  of  the  decree  a  sale  was  made  by  the  master  on  the 
24th  of  January,  1891,  more  than  a  year  after  its  affirmance 
by  this  court,  the  purchasers  being  Thomas  Henry  Mason  and 
William  Hart  Smith,  two  of  the  original  plaintiffs,  and  the 
price  paid  being  $710,000.  The  sale  was  confirmed ;  and  to 
set  aside  the  confirmation  and  to  open  the  sale  were  the  mat- 
ters sought  to  be  accomplished  by  the  three  ap}>eals  taken  in 
these  two  cases. 

The  specification  of  errors  in  the  Pewabic  Mining  Company 
case  was  as  follows : 

"  1.  That  the  court  below  erred  in  overruling  the  first  excep- 
tion taken  by  the  appellant  to  the  report  of  the  sale  of  the 
special  master,  viz.:  'That  the  said  sale  mentioned  in  said 
report  was  made  before  the  debts  and  the  assets  of  said 
defendants,  the  PeAvabic  Mining  Company,  Avere  ascertained 
as  provided  for  and  required  in  the  decree  entered  in  said 
cause.' 

"2.  That  the  court  below  erred  in  overruling  the  fifth 
exception  taken  by  the  appellant  to  the  report  of  the  sale 
of  the  special  master,  viz. :  '  Because  said  property  was  sold 
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for  an  inadequate  price  or  sum,  and  for  much  less  than  it  is 
worth.' 

"3.  That,  under  the  mandate  of  this  court,  nothing  less 
than  *  all  the  assets  and  property  of  the  said  Pewabic  Mining 
Company '  *  in  one  body '  could  be  sold  by  said  master ;  but 
that  by  the  order  of  the  court  confirming  the  sale,  an  excep- 
tion was  made  therefrom  of  the  claims  against  the  directors, 
so  that  in  fact  all  of  said  assets  and  property  were  not  sold  in 
one  body. 

"  4.  That  in  disregard  of  the  rules  governing  the  equity  prac- 
tice of  the  Circuit  Courts  of  the  United  States,  said  report  was 
confirmed  within  one  month  from  the  filing  of  the  report  in 
court. 

"5.  That  promptly  and  without  laches,  and  before  any 
confirmation  of  said  sale  had  been  made  as  authorized  by  the 
rules  governing  such  practice,  and  before  any  confirmation 
whatever  had  become  absolute,  beyond  the  power  of  the  said 
Circuit  Court  to  set  aside,  hoiia  fide  and  well  assured  offers 
of  a  price  largely  advanced  beyond  the  highest  bid  at  the 
reported  sale  were  presented  to  this  court  in  support  of  an 
application,  from  the  party  so  offering  and  of  this  appellant, 
for  the  setting  aside  of  said  reported  sale,  and  the  ordering 
of  another  sale. 

"6.  That  Thomas  H.  Mason  and  William  Hart  Smith, 
complainants  in  this  cause,  bid  at  said  auction,  and  that  their 
bid,  as  the  highest  bid,  was  accepted  by  the  special  master, 
and  the  property  exposed  to  sale  was  struck  off.  to  them  as 
purchasers,  when :  {a)  They  had  not  obtained  leave  from  the 
court  to  bid  at  said  auction ;  (5)  They  had  advised  the  court 
in  the  matter  of  the  sale,  and  pressed  forward  the  sale  as  par- 
ties interested  only  as  sellers  to  obtain  the  highest  price,  and 
not  at  all  as  buyers  interested  to  obtain  the  property  for  the 
lowest  sum,  and  that  therefore  they  had  no  right  to  bid; 
{c)  Before  so  bidding  they  had  concerted  with  the  Quincy 
Mining  Company  a  scheme  to  take  the  property  (if  bought) 
off  their  hands  at  a  very  large  personal  profit ;  and  they  did 
not  disclose  this  fact  to  the  court,  in  any  of  their  representa- 
tions to  the  court,  in  the  matter  of  the  sale,  and  they  procured 
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affidavits  from  officers  of  the  Quincy  Company  and  presented 
them  to  the  court,  in  which  this  fact  was  not  disclosed; 
(rf)  Neither  did  they  disclose  this  fact  of  their  having  secured 
a  sale  of  this  property  to  the  Quincy  Mining  Company  at  a 
large  profit,  to  the  master,  their  fellow  stockholders  or  the 
other  bidders  at  said  sale,  nor  allow  the  same  then  and  there 
to  be  disclosed,  but  concealed  the  same;  (e)  On  the  other 
hand,  while  they  had  obtained  this  contract  and  agreement 
with  the  Quincy  Mining  Company,  in  accordance  with  which 
they  were  to  buy  this  property  for  the  purpose  of  transferring 
it  to  that  company,  they  advised  the  court  that  said  Quincy 
Mining  Company  would,  at  the  auction  ordered,  bid  as  an 
independent  bidder,  in  fair  and  free  competition,  and  pressed 
forward  the  sale  for  this  reason,  that  if  deferred  the  Quincy 
Company  might  not  bid,  concealing  from  the  court  this  con- 
tract and  agreement,  and  all  their  relations  with  the  Quincy 
Mining  Company  in  this  matter ;  {/)  As  a  matter  of  fact  the 
scheme  was  carried  out.  The  complainants  were  both  buyers 
and  sellers.  They  advised  the  court,  made  the  sale,  purchased 
the  property,  and  resold  it  at  an  advance  which  they  pocketed 
themselves  for  their  own  personal  benefit,  and  in  fraud  of  the 
other  stockholders. 

"  7.  That  as  against  a  bid  accepted  under  all  these  circum- 
stances, the  Pewabic  Mining  Company,  having,  for  a  reason- 
able time,  an  undoubted  right  to  elect  whether  to  ratify  and 
enforce  the  sale,  and  to  demand  and  receive  into  its  own 
assets  the  advance  upon  the  sum  bid,  which  was  to  be  paid  to 
the  accepted  bidders,  or  to  have  the  accepted  bid  rejected, 
and  the  biddings  reopened,  has  exercised  that  right  entirely 
within  such  reasonable  time,  and  is  not  guilty  of  laches 
in  the  premises. 

"  8.  That  the  advance  price  offered  to  be  bid  for  the  prop- 
erty sold,  in  case  a  new  sale  should  be  ordered,  was  large  enough 
to  induce  and  require  the  court  to  open  the  biddings  and  to 
order  such  resale,  and  that  such  order  was  amply  secured  and 
guaranteed,  and  was  seasonably  made  for  that  purpose." 

In  Marcus's  case  the  following  additional  specifications 
were  filed. 

VOL.   CXLV— 23 
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"  1.  Because,  as  a  large  stockholder,  and  as  making  a  bona 
fide  offer  of  a  great  advance  over  the  amount  bid  at  the  sale, 
he  had  a  right  to  intervene." 

"  4.  If  the  sale  had  not  been  confirmed  prior  to  the  filing 
of  Marcus's  petition,  the  bona  fide  offer  of  so  large  an  advance 
price  was  proper  ground  for  opening  the  sale  and  ordering  a 
resale. 

"  5.  Even  if  the  sale  had  been  confirmed  prior  to  the  fiUng 
of  Marcus's  petition,  the  action  of  the  court  at  the  same  term 
in  entertaining  the  petition  and  in  directing  order  of  notice 
to  issue  thereon,  suspended  the  operation  of  the  order  of 
confirmation. 

"6.  But,  even  if  the  sale  had  been  regularly  confirmed 
and  the  decree  of  confirmation  had  become  of  full  effect, 
under  all  the  circumstances  of  this  case  the  sale  should  have 
been  opened  and  a  resale  ordered. 

"  7.  The  petitioner,  Marcus,  has  not  been  guilty  of  laches 
which  should  defeat  the  granting  of  his  petition." 

Mr,  ThomcLs  H.  Talbot  for  the  Pewabic  Mining  Company, 
and  Mr,  Robert  M,  Morse  and  Mr,  J,  Lewis  Stdckpole  for  the 
Pewabic  Mining  Company  and  Marcus.  Mr,  Russell  C, 
Ostrander  was  on  the  briefs  for  the  company  and  for  Marcus, 
and  Mr,  Charles  E.  IleUier  on  the  brief  for  Marcus. 

I.  The  directions  of  the  mandate  have  been  disregarded, 
in  that  the  debts  and  assets  of  the  Pewabic  Company  were 
not  finally  ascertained  and  adjudicated  before  a  sale  of  any 
of  the  property  of  the  company  was  ordered  and  made. 

II.  The  property  was  sold  for  an  inadequate  price. 

III.  Under  the  mandate  of  this  court,  nothing  less  than 
"all  the  assets  and  property  of  the  said  Pewabic  Mining 
Company  in  one  body "  could  be  sold  by  said  master ;  but 
by  the  order  of  the  court  confirming  the  sale,  an  exception 
was  made  therefrom  of  the  claims  against  the  directors,  so 
that  in  fact  all  of  said  assets  and  property  were  not  sold  in 
one  body. 

IV.  The  report  of  sale  was  confirmed,  in  disregard  of  the 


Digitized  by 


Google 


PEWABIC   MINING   COMPANY  v.   MASON.        355 
Counsel  for  Appellees. 

rules  governing  the  equity  practice  of  the  Circuit  Courts, 
within  thirty  days  from  the  filing  of  the  report. 

V.  Before  any  valid  confirmation  of  the  sale,  bona  fide 
oflfers  for  a  largely  advanced  price  were  presented  to  the 
court  below  on  an  application  for  a  resale. 

VI.  The  sale  to  the  complainants,  made  without  leave  of 
the  court  to  bid,  in  pursuance  of  a  secret  scheme  entered  into 
with  a  rival  company,  in  which  they  were  large  stockholders, 
to  turn  over  the  property  to  it  at  a  large  private  profit, 
undisclosed  to  either  the  court,  the  master,  or  other  bidders, 
is  contrary  to  the  plainest  principles  of  equity,  and  must  be 
annulled.  Mason  v.  Peiodbic  Mining  Co.^  133  U.  S.  50; 
0^  Connor  v.  Richards^  San.  &  Sc.  246;  Ryder  v.  Gower^ 
6  Bro.  P.  C.  306;  Sidny  v.  Ra/nger,  12  Sim.  118;  Byrne  v. 
Lafferty,  8  Jr.  Eq.  47 ;  Guest  v.  Sniythe,  L.  R  5  Ch.  551 ;  Ex 
parte  Lacey^  6  Ves.  625 ;  Lister  v.  Lister ^  6  Ves.  631 ;  Nel- 
thorpe  V.  Penny man^  14  Ves.  517 ;  Dowries  v.  Grazebrook^  3 
Meriv,  200;  Michoud  v.  Girod^  4  How.  555  ;  Ex  parte  James^ 
8  Ves.  337 ;  Randall  v.  Errington^  10  Ves.  423 ;  Ex  parte 
Bennett,  10  Ves.  381 ;  Parkes  v.  White,  11  Ves.  210,  226 ; 
Hatch  V.  Hatch,  9  Ves.  292. 

VII.  The  defendants  had  the  right  of  election  between  a 
confirmation  of  the  sale  and  receipt  of  the  profits  of  the 
buyers  on  the  one  hand,  and  of  its  annulment  on  the  other. 
This  election  is  a  question  independent  of  the  date  of  confir- 
mation by  the  court  below.  They  have  seasonably  exercised 
it  and  have  been  guilty  of  no  laches. 

VIII.  The  advance  price  offered  to  be  bid  for  the  property 
sold,  in  case  a  new  sale  should  be  ordered,  was  large  enough 
to  induce  and  require  the  court  to  open  the  biddings  and  to 
order  such  resale,  and  such  offer  was  abundantly  secured  and 
guaranteed  and  was  seasonably  made  for  that  purpose. 

IX.  The  petitioner  Marcus,  as  a  large  stockholder  and  as 
making  a  bona  fide  offer  of  a  great  advance  on  the  amount 
bid  at  the  sale,  had  the  right  to  intervene. 

Mr.  Don  M.  Dickinson  (with  whom  were  Mr,  Thomas  B, 
Dunstan  and  Mr.  Alfred  Russell  on  the  brief)  for  appellees. 
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Mr.  Justice  Brewer,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  question  in  this  case  is  whether  the  master's  sale  shall 
stand.  It  may  be  stated  generally  that  there  is  a  measure  of 
discretion  in  a  court  of  equity,  both  as  to  the  manner  and 
conditions  of  such  a  sale,  as  well  as  to  ordering  or  refusing  a 
resale.  The  chancellor  will  always  make  such  provisions  for 
notice  and  other  conditions  as  will  in  his  judgment  best 
protect  the  rights  of  all  interested,  and  make  the  sale  most 
profitable  to  all ;  and  after  a  sale  has  once  been  made,  he  will, 
certainly  before  confirmation,  see  that  no  wrong  has  been 
accomplished  in  and  by  the  manner  in  which  it  was  conducted. 
Yet  the  purpose  of  the  law  is  that  the  sale  shall  be  final ;  and 
to  insure  reliance  upon  such  sales,  and  induce  biddings,  it  is 
essential  that  no  sale  be  set  aside  for  trifling  reasons,  or  on 
account  of  matters  which  ought  to  have  been  attended  to  by 
the  complaining  party  prior  thereto.  And  in  this  respect 
regard  may  properly  be  had  to  all  that  has  transpired  before, 
for  the  conduct  of  the  parties,  their  acts  and  omissions,  may 
largely  interpret  their  action  at  the  time  of  the  sale.  In 
order,  therefore,  to  understand  fully  the  merits  of  these 
present  appeals  we  must  notice  the  course  of  the  litigation 
and  the  conduct  of  the  parties  prior  to  the  sale. 

In  1883  the  Pewabic  Mining  Company  ceased  to  exist;  its 
property  then  belonged  to  the  different  stockholders  as  ten- 
ants in  common.  They  could  not  agree  among  themselves. 
The  minority  appealed  to  the  courts,  and  there  the  litigation 
was  carried  on  for  years ;  the  minority  insisting  upon  a  sale, 
the  majority  upon  the  transfer  of  the  property  to  a  new  cor- 
poration. At  the  end  of  six  years  the  controversy  was  finally 
determined  by  this  court ;  and  in  January,  1890,  a  decree  of 
the  Circuit  Court  directing  a  sale  was  affirmed.  During  these 
years  each  party  was  fully  aware  of  the  purpose  and  conten- 
tion of  the  other,  and,  therefore,  had  ample  time  to  prepare 
for  whatever  might  be  the  outcome  of  the  litigation.  In 
January,  1890,  as  stated,  the  final  decision  was  announced ;  at 
that  time  each  party  knew  that  a  sale  was  to  be  had,  and 
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that  if  it  intended  to  buy  it  must  make  all  its  arrangements 
therefor,  and  in  such  arrangement  must  be  included  a  deter- 
mination of  the  full  amount  it  was  willing  to  bid  for  the 
property.  It  cannot  be  tolerated  that  it  be  in  the  contempla- 
tion of  either  to  wait  until  after  the  property  has  been  struck 
oflf  to  the  other,  and  then  open  the  bidding  and  defer  the  sale 
by  an  increased  oflfer.  Though  the  final  decision  in  favor  of 
the  sale  was  announced  on  January  13,  1890,  the  sale  was 
not  made  until  January  24,  1891,  more  than  a  year  thereafter. 
It  was  advertised  to  take  place,  first  on  October  30,  1890,  but 
on  application  of  the  defendant  was  postponed  till  December 
20,  and  again,  on  like  application,  to  January  24,  1891.  It 
was  fully  advertised  not  only  in  the  local,  but  also  in  Detroit, 
New  York,  Boston  and  Chicago  papers.  There  can  be  no 
pretence,  therefore,  of  haste  or  a  lack  of  notice,  personal  and 
general. 

It  is  insisted  by  defendant  that  the  plaintiffs  were  acting  in 
the  interest  of  the  Quincy  Mining  Company,  a  corporation 
owning  adjoining  and  rival  mining  property;  that  solely  in 
its  interest,  and  not  for  the  benefit  of  the  stockholders  in  the 
Pewabic  Mining  Company,  they  carried  on  this  litigation, 
secured  the  sale,  bought  at  it,  and,  in  final  consunmiation  of 
the  wrong  to  their  co5wners,  have  since  their  purchase  con- 
veyed the  property  to  the  Quincy  Mining  Company.  There 
is  a  counter-charge  by  the  appellees  that  the  majority  of  the 
stockholders  who  sought  to  convey  the  property  to  the  new 
corporation,  and  who  have  been  practically  the  adverse  party 
in  this  litigation  and  who  may  hereafter  be  considered  as 
described  by  the  term  defendant,  were  acting  in  the  interest 
of  the  Franklin  Mining  Company,  another  corporation  also 
owning  property  adjacent  to  the  Pewabic  mine.  We  are 
inclined  to  think  there  is  truth  in  each  allegation,  and  that  it 
is  not  difficult  to  read  between  the  lines  that  the  minority 
of  the  stockholders  were  interested  in  the  Quincy  and  the 
majority  in  the  Franklin  Company,  and  that  these  respective 
corporations  were  seeking  to  obtain  possession  and  control  of 
the  Pewabic.  But  there  was  no  wrong  or  fraud  in  this,  and 
no  deception.    Each  party  evidently  knew  the  interests  and 
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relations  of  the  other.  In  the  answer  origmally  filed  by  the 
defendant,  in  1884,  it  was  charged  upon  the  plaintiffs  that 
they  were  acting  in  the  interest  of  a  rival  mining  company. 

It  is  also  contended  that  the  sale  was  made  at  a  time  when 
a  severe  financial  condition  existed  in  the  country,  especially 
aflfecting  mining  stocks  and  mining  property.  But  the  sale 
had  once  been  postponed  on  this  ground  at  defendant's  in- 
stance, the  affidavits  as  to  such  depression  were  met  by  counter- 
affidavits  on  the  part  of  the  plaintiflfs,  and  it  is  a  doubtful  ques- 
tion, under  those  affidavits,  whether  such  depression  did  in 
fact  exist.  Even  if  it  were  clear  that  it  did,  that  would  not 
necessarily  be  a  reason  for  further  postponement.  There 
comes  a  time  in  the  history  of  a  litigation  like  this  when, 
though  the  times  may  be  depressed,  there  must  be  a  sale.  The 
rights  of  the  one  party  are  to  be  respected  as  well  as  those  of 
the  other ;  and  it  does  not  always  lie  in  the  mouth  of  one  who, 
by  strenuous  and  protracted  resistance,  has  delayed  for  years 
a  sale,  to  claim  still  further  delay  on  account  of  the  then  de- 
pressed financial  condition.  A  speedy  end  of  litigation,  as 
speedy  as  is  consistent  with  the  rights  of  each  party,  is  to  be 
desired ;  and  they  who  prolong  litigation  by  appeal  from  court 
to  court  must  not  complain  if  sometimes  they  find  themselves, 
at  the  end,  under  burdens  which  would  not  have  rested  upon 
them  but  for  such  delay.  We  think  it  must  be  affirmed  that, 
so  far  as  the  general  equitable  considerations  attending  these 
cases  are  concerned,  they  make  in  favor  of  the  appellees,  and 
that  a  court  should  not  for  any  light  or  technical  reason  dis- 
turb a  sale  consummated  at  the  end  of  seven  years  of  litiga- 
tion. 

We  pass,  therefore,  to  some  of  the  special  matters  presented. 
First,  it  is  claimed  that  under  the  terms  of  the  decree  the  sale 
was  prematurely  made.  That  decree  directed  "  that  all  the 
assets  and  property  of  the  said  Pewabic  Mining  Company  be 
sold  at  public  vendue,  for  cash,  to  the  highest  bidder :  I^ro- 
vided^  however^  That  if  at  such  sale  the  bid  for  the  aggregate 
of  the  property  and  assets  of  said  company  should  not  be  in 
excess  of  fifty  thousand  dollars  above  the  amount  of  the  debts 
of  said  company  existing  at  the  time  of  the  sale  hereinafter 
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decreed,  then  that  the  arrangement  for  the  sale  of  the  property 
of  said  company  made  at  the  stockholders'  meeting  in  Boston, 
on  the  26th  day  of  March,  a.d.  1884,  and  as  set  up  in  the  de- 
fendant's answer,  shall  be  carried  out  under  the  direction  of 
the  special  master  hereinafter  designated.  ...  It  is  fur- 
ther ordered,  adjudged  and  decreed  that  this  cause  be,  and  is 
hereby,  referred  to  Peter  White,  as  special  master,"  for  the 
following  purpose  and  with  the  following  powers,  to  wit, 
"  That  said  master  proceed  to  ascertain  the  assets  and  property 
and  the  amount  of  the  debts  of  the  said  Pewabic  Mining  Com- 
pany," and  "  after  ascertaining  the  assets  and  debts  of  said 
company  and  making  a  report  thereof  to  this  court,  as  herein- 
above provided,  and  the  confirmation  thereof,  said  master 
shall  proceed  to  sell  said  property  at  public  vendue,  to  the 
highest  bidder,  in  one  body,  after  giving  the  notices  of  said 
sale  required  by  law  and  the  practice  of  this  court,  and  that 
he  make  report  thereof,  and  that  said  property  be  offered  for 
sale  at  the  front  door  of  the  court-house,  in  the  village  of 
Houghton,  in  the  county  of  Houghton  and  State  of  Michigan." 
This  decree  was  afltoaed  by  this  court,  the  only  modification 
being  in  respect  to  an  accounting  with  the  directors  for  moneys 
received  by  them  after  the  expiration  of  the  charter.  It  is 
insisted  that  by  these  terms  no  sale  could  be  had  untU  there 
had  been  a  final  ascertainment,  a  judicial  detenhination,  of  all 
debts  owing  at  the  time  of  the  sale,  as  well  as  of  all  assets, 
including  therein  claims  due  to  the  corporation ;  that  by  the 
modification  directed  by  this  court,  there  was  also  to  be  had 
an  accounting  with  the  directors,  and  until  that  was  finished 
no  sale  could  be  had,  because  it  was  not  as  yet  judicially  ascer- 
tained whether  they  owed  the  corporation  or  the  corporation 
owed  them ;  in  other  words,  whether  there  were  more  debts 
or  more  assets.  The  master  to  whom  this  matter  was  referred 
reported  that  all  debts  of  the  corporation  which  existed  at  the 
conmiencement  of  the  suit  had  been  paid ;  that  all  the  personal 
property  had  been  disposed  of,  leaving  only  the  mine  and  its 
appurtenances;  and  that  the  total  amount  of  all  the  claims 
against  the  company,  added  to  $50,000,  was  less  than  the 
amount  for  which  he  had  the  pledge  of  a  responsible  bid. 
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secured  by  a  certificate  of  stock.  This  report  was  filed  Sep- 
tember 18.  On  November  4  the  court  confirmed  so  much  of 
the  report  as  found  that  the  indebtedness  due  at  the  time  of 
the  commencement  of  the  suit  had  been  paid.  Other  excep- 
tions to  the  report  were  sustained,  but  the  court  added  these 
findings  and  orders : 

"  Fourth,  that  for  the  purpose  of  fixing  the  upshot  price  at 
the  sale  the  amount  of  such  indebtedness  on  said  day  is  here- 
by found  and  determined  by  the  court  to  have  been  the  sum 
of  $80,191.20;  fifth,  that  the  last-named  sum,  with  inte^ 
est  thereon  from  the  last-named  date,  plus  $50,000,  shall  be 
the  starting  point  for  the  bidding  at  the  sale;  sixth,  that  the 
sale  heretofore  decreed  in  this  cause  do  take  place  after  six 
weeks'  notice  thereof  subsequent  to  the  date  of  this  order  shall 
have  been  given  by  said  master,  who  is  hereby  directed  to 
postpone  sale  until  after  such  notice  and  then  to  make  said 
sale ;  seventh,  all  questions  of  any  of  the  parties  with  respect 
to  their  dealings  with  the  indebtedness  of  said  company  or 
any  part  thereof  are  hereby  expressly  reserved." 

The  contention  of  the  appellees  is,  that  the  purpose  of  re- 
quiring an  ascertainment  of  the  debts  prior  to  the  sale  was  the 
fixing  of  an  upset  price,  in  order  that,  if  no  bid  be  made  in 
excess  of  $50,000  above  the  amount  of  the  debts  of  said  com- 
pany, the  arrangement  made  in  1884  by  the  majority  of  the 
stockholders  for  the  transfer  of  the  property  to  the  new  com- 
pany should  be  carried  into  elBfect,  and  that  it  was  not  con- 
templated that  the  sale  should  be  absolutely  postponed  imtil 
after  a  final  judicial  determination  of  the  amount  of  the  sev- 
eral claims  against  the  corporation — a  matter  which,  by  rea- 
son of  possible  appeals  from  the  circuit  to  this  court,  might 
delay  the  sale  for  many  years.  They  further  insist  that  the 
conduct  of  the  appellant  showed  a  purpose  to  promote  delay, 
and,  therefore,  that,  even  if  a  strict  construction  sustained  ap- 
pellant's claim,  the  court  was  justified  in  modifying  the  mere 
order  of  procedure.  They  urge,  that  though  all  debts  due  at 
the  time  of  the  commencement  of  the  suit,  and  when  the  life 
of  the  corporation  was  ended,  were  paid,  the  defendant  caused 
to  be  presented  a  series  of  claims,  for  services  of  counsel  and 
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officers  of  the  Pewabio  Mining  Company,  and  for  money 
claimed  to  have  been  loaned  to  it,  and  then,  on  behalf  of  that 
company,  filed  exceptions  to  the  legality  and  sufficiency  of 
these  claims,  and  having  thus  a  form  of  controversy  arranged 
before  the  master,  neglected  and  delayed  in  the  matter  of 
hearing  the  same ;  and  in  support  of  this  they  call  attention 
to  a  letter  written  by  the  master  to  the  trial  court  in  response 
to  inquiries  as  to  why  the  report  was  delayed. 

"With  respect  to  this  last  matter  it  is  sufficient  to  say  that 
obviously  the  defendant  was  dilatory ;  and  with  reference  to 
the  construction  of  the  decree,  we  think  the  appellees  are 
right.  It  cannot  be  that  the  sale  was  intended  to  be  the  last 
act  of  this  litigation,  and  that  it  must  be  delayed  till  every 
claim  arising  since  the  commencement  of  the  suit  had  been 
passed  to  final  judgment ;  for  as  the  property  remained  in  the 
hands  of  the  appellant,  new  claims  for  care  and  services 
might  arise  as  fast  as  old  ones  were  determined ;  and,  indeed, 
there  were  at  the  time  of  the  sale  no  debts  save  those  arising 
since  the  commencement  of  the  suit.  The  purpose  of  the  de- 
cree was  a  sale,  provided  such  sale  would  produce  more  than 
the  plan  proposed  by  the  majority  of  the  stockholders ;  and  it 
was  enough,  the  debts  due  at  the  time  having  all  been  paid, 
that  a  mere  statement  of  the  amount  of  the  claims  be  pre- 
sented, and  upon  that  the  upset  price  be  fixed.  It  mil  also 
be  noticed  that  the  court  for  the  purposes  of  the  sale  found 
and  determined  the  amount  of  the  indebtedness,  and  that 
ample  provision  was  made  in  the  orders  for  the  rights  of  all 
creditors,  and  the  collection  of  all  debts,  and  a  fund  was  re- 
ceived from  the  sale  large  enough  to  satisfy  all  possible  claims 
—  $710,000,  instead  of  the  $50,000  named  in  the  resolution  of 
the  company  in  March,  1884.  We  think,  therefore,  this  con- 
tention of  the  appellant  must  fail. 

A  second  contention  is,  that  the  sale  was  made  to  com- 
plainants without  leave  given  by  the  court  to  them  to  bid. 
But  no  leave  was  necessary.  The  complainants  were  not  the 
vendors.  The  English  practice  does  not  obtain  in  this 
country.  A  sale  made  by  a  special  master  under  the  direc- 
tions of  a  court  of  chancery  is  not  a  sale  made  by  either  of 
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the  parties  to  a  litigation  or  under  his  direction.  The  master 
is  a  representative  of  the  court,  as  a  marshal  or  sheriff  is  in 
an  action  at  law.  He  is  not  under  the  control  of  either  party ; 
he  is  not  the  agent  of  either  to  make  the  sale.  At  such  public 
judicial  sale,  either  party  as  a  rule  may  bid.  Richards  v. 
Holmes,  18  How.  143 ;  Smith  v.  Black,  115  U.  S.  308 ;  AUen 
V.  GiUette,  127  U.  S.  589;  Smith  v.  Arnold,  5  Mason,  414, 
420.  In  that  case  Judge  Story  said :  "  In  sales  directed  by 
the  court  of  chancery,  the  whole  business  is  transacted  by  a 
public  officer,  under  the  guidance  and  superintendence  of  the 
court  itself.  Even  after  the  sale  is  made,  it  is  not  final  until 
a  report  is  made  to  the  court  and  it  is  approved  and  con- 
firmed." 

In  Blossom  v.  Railroad  Company,  3  Wall.  196,  208,  this 
court  said:  "Officers  appointed  under  such  decrees,  and 
directed  to  make  such  sales,  have  the  power  to  accomplish  the 
object ;  but  they  are  usually  invested  with  a  reasonable  dis- 
cretion as  to  the  manner  of  its  exercise,  which  they  are  not  at 
liberty  to  overlook  or  disregard.  Acting  under  the  decree, 
they  have  duties  to  perform  to  the  complainant,  to  the  vendor 
and  purchaser,  and  to  the  court,  and  they  are  bound  to  exer- 
cise their  best  judgment  in  the  performance  of  all  those  duties. 
Such  an  officer,  in  acting  under  such  a  decree,  if  directed  to 
sell  the  property,  should  adopt  all  necessary  and  proper  means 
to  fulfil  the  directions ;  but  he  should,  at  the  same  time,  never 
lose  sight  of  the  fact  that,  unless  he  is  restricted  by  the  terms 
of  the  decree,  the  time  and  manner  of  effecting  the  sale  are, 
in  the  first  instance,  vested  in  his  sound  discretion.  Usual 
practice  undoubtedly  is,  that  the  officer  in  selling  the  property 
acts  under  the  advice  of  the  solicitor  of  the  complainant ;  but 
it  cannot  be  admitted  that  his  advice  is,  under  all  circum- 
stances, obligatory  upon  the  officer." 

Nor  is  this  a  case  where  the  complainants  stood  in  any  such 
fiduciary  relations  as  forbade  them  to  purchase  or  prevented 
even  their  acting  for  others  in  bidding.  They  had  litigated 
with  the  defendant  for  years  in  establishing  the  right  to  have 
that  property  sold  ;  and  when  finally  they  had  succeeded  in 
getting  a  decree  that  it  be  sold,  they  did  not  then  assume  a 
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duty  to  the  defendant  and  become  charged  with  the  care  of 
its  interests,  or  become  incapacitated  from  bidding  freely  for 
themselves  or  for  others.  None  of  those  matters  of  a  fiduciary 
character,  which  sometimes  enter  into  and  avoid  sales,  existed 
m  this  case. 

Another  matter  complained  of  is  that  the  sale  was  prema- 
turely confirmed.  It  took  place  on  the  24th  of  January,  1891, 
and  the  report  of  sale  was  filed  February  4.  On  the  7th  of 
February  an  order  nisi  was  entered,  that,  unless  cause  to  the 
contrary  was  shown  within  eight  days,  the  sale  would  be  con- 
finned.  On  February  13  reasons  why  the  sale  should  not  be 
confirmed  were  filed  by  the  defendant,  and  on  the  same  day 
exceptions  to  the  report  of  sale.  On  the  2d  day  of  March, 
upon  notice,  the  objections  and  exceptions  of  the  defendant 
were  heard  by  the  court  and  overruled,  and  the  sale  confirmed. 

In  support  of  this  complaint  reliance  is  placed  on  general 
equity  rule  number  83  :  "  The  master,  as  soon  as  his  report  is 
pe»dy,  shall  return  the  same  into  the  clerk's  office,  and  the 
day  of  the  return  shall  be  entered  by  the  clerk  in  the  order 
book.  The  parties  shall  have  one  month  from  the  time  of 
filing  the  report  to  file  exceptions  thereto,  and,  if  no  excep- 
tions are  within  that  period  filed  by  either  party,  the  report 
shall  stand  confirmed  on  the  next  rule  day  after  the  month  is 
expired."  It  is  worthy  of  note,  however,  that  exceptions 
were  filed,  were  heard  and  determined  by  the  court,  and  no 
objection  was  made  by  the  appellant  to  the  time  of  the  hear- 
ing, or  any  suggestion  of  a  right  to  longer  time  in  which  to 
file  exceptions.  It  would  seem  that  if  there  were  error  in 
this  respect,  the  appellant  was  not  in  a  position  to  avail  itself 
thereof.  But  there  was  no  error.  Rule  83  has  no  reference 
to  a  report  by  a  nfiaster  of  a  mere  ministerial  matter  like  a 
sale,  but  only  to  his  report  upon  matters  heard  and  determined 
by  him.  In  McMicken  v.  Perin,  18  How.  507,  510,  it  was  ob- 
served :  "  In  Stoiy  v.  Livingston^  13  Pet.  359,  this  court  decided 
that  no  objections  to  a  master's  report  can  be  made  which 
were  not  talcen  before  the  master ;  the  object  being  to  save 
time,  and  to  give  him  an  opportunity  to  correct  his  errors  and 
reconsider  his  opinion."     But  surely  in  the  matter  of  a  sale 
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there  is  no  opportunity  for  objections  before  the  master,  or 
any  correction  by  him  of  his  errors  or  any  reconsideration  of 
his  opinion.  The  course  pursued  in  this  case  in  reference  to 
the  confirmation  was  the  correct  practice ;  an  order  nisi  fol- 
lowed if  no  objections  were  taken  in  time  by  an  order  of  con- 
firmation. In  2  Daniell's  Chancery  Pleading  and  Practice, 
page  1274,  4th  Am.  ed.,  the  author  says :  "  After  the  report 
has  been  filed,  and  an  office  copy  taken  by  the  purchaser,  he 
must,  at  his  own  expense,  apply  to  the  court  by  motion,  that 
the  purchase  may  be  confirmed.  This  motion  requires  no 
previous  notice,  and  the  order  made  upon  it  will  be  that  the 
purchase  may  be  confirmed  nisi  /  i.e.  unless  cause  is  shown 
against  it  within  eight  days  after  service  of  the  order.  The 
purchaser  must,  at  his  own  expense,  procure  an  office  copy  of 
this  order  from  the  registrar,  and  he  may  serve  it  on  the  so- 
licitors for  all  the  parties  in  the  cause.  If  no  cause  is  shown 
within  the  eight  days,  the  purchaser  must,  at  his  own  expense, 
apply  to  the  court  to  confirm  the  order  absolutely,  which  will 
be  ordered  of  course,  on  the  production  of  an  afBdavit  of  the 
service  of  the  order  nisi,  and  a  certificate  of  no  cause  hav- 
ing been  shown."  And,  again,  on  page  1305,  in  which  he 
thus  notes  the  reason  of  the  rule  in  respect  to  a  report  of  sale: 
"  With  respect  to  which  it  is  to  be  observed,  that  the  object 
of  requiring  this  report  to  be  confirmed  is  not  to  enable  the 
parties  to  bring  the  decision  of  the  master  under  the  review 
of  the  court,  but  to  afford  time  between  the  service  of  the 
order  nisi  and  the  absolute  confirmation  of  the  report,  to 
others  to  come  in  and  open  the  bidding,  so  as  to  secure  the 
sale  of  the  estate  to  the  best  possible  advantage."  And  in  8 
American  and  English  Encyclopaedia  of  Law,  p.  254,  the 
practice  is  thus  stated  :  "  The  master  or  commissioner  making 
the  sale  should  report  his  action  to  the  court,  to  the  end  that 
the  sale  may  be  confirmed.  A  motion  to  confirm  the  sale, 
with  notice  to  the  parties  adversely  interested  to  the  confirma- 
tion, should  be  made.  Confirmation  nisi  will  be  ordered,  to 
become  absolute  within  a  designated  time,  unless  cause  is 
shown  against  it.  If  cause  is  not  shown  it  stands  confirmed." 
See  also  Mayhew  v.  West  Virginia  Oil  Co.^  24  Fed.  Rep.  205, 
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215,  and  as  to  the  practice  in  the  state  courts  of  Michigan, 
Jennison's  Ch.  Pr.  p.  157,  Eule  79.  We  think,  therefore,  that 
this  objection  also  must  be  overruled. 

The  remaining  objections  made  by  the  appellant  can  be 
more  conveniently  considered  iA  connection  with  the  appeal 
of  Alfred  A.  Marcus.  The  first  appearance  of  Marcus  in  this 
litigation  was  in  this  wise :  The  sale  was  made  on  the  24th  of 
January,  and  at  the  viUage  of  Houghton,  county  of  Hough- 
ton, and  State  of  Michigan.  The  24th  was  Saturday,  and 
late  in  the  evening  of  January  23  the  master  received  this 
dispatch : 

"  Boston,  Mass.,  January  23,  1891. 
"  To  Peteb  WnrTE,  special  master : 

"Please  postpone  sale  of  Pewabic  mine;  just  found  out 
the  sale  on  our  Jewish  Sabbath ;  never  notified  of  sale  until 
to-day.  We  hold  nearly  three  thousand  shares.  Our  Jewish 
friends  in  London  will  buy  the  mine.  There  are  other  Jew- 
ish buyers  who  will  not  attend  sale  on  Saturday ;  wiU  most 
cheerfully  pay  all  expenses  for  postponement ;  if  not,  please 
announce  at  sale  '  we  will  protest  against  this  legality.' 

"  Alfbed  a.  Makcus." 

On  Monday,  the  26th,  he  received  the  following : 

"  Boston,  Mass.,  January  26,  1891. 
"  To  Peter  White,  special  master : 

"Tou  ignored  my  dispatch;  sold  the  Pewabic  mine.  I 
protest  against  the  sale,  as  you  were  bound  to  do  all  to  get 
the  highest  price.  I  claim  the  right  now  to  bid  seven  hun- 
dred twenty-one  thousand  dollars  cash,  being  twenty  thou- 
sand dollars  more  than  bid  at  the  illegal  sale.  I  shall  claim 
the  mine,  being  the  highest  bidder,  and  protest  against  any 
transfer  being  made  to  any  one  except  myself,  and  shall  hold 

you  personally  responsible. 

"  Alfred  A.  Marcus." 

In  his  report  of  sale  he  gave  copies  of  these  dispatches, 
simply  adding  that  the  sender  of  the  dispatches  was  wholly 
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unknown  to  him,  and  that  he  paid  no  attention  whatever 
to  them.  On  the  3d  day  of  March,  the  day  after  the  sale 
had  been  confirmed,  and  more  than  five  weeks  after  the  sale 
had  been  made,  Marcus  filed  a  petition  for  leave  to  intervene, 
in  which  he  alleged  that  "  he  is  the  owner  of  3017  shares  of 
the  capital  stock  of  the  Pewabic  Mining  Company ;  that  he, 
for  himself  and  other  parties,  whose  names  he  is  willing  to 
disclose,  was  desirous  and  fully  intended  to  be  present  or 
represented  at  the  sale  of  the  property  of  the  said  Pewabic 
Mining  Company  by  the  special  master  duly  appointed  by 
this  honorable  court  in  the  above-entitled  cause ;  that  he  was 
ready  to  and  would  have  bid  at  said  sale  and  paid  a  large 
amount  of  money  for  the  property  of  said  company  advertised 
for  sale  by  said  special  master ;  that  on  January  23,  1891, 
that  being  the  day  before  the  sale  of  said  property  took  place, 
your  petitioner  discovered  for  the  first  time  that  the  sale  was 
advertised  for  Saturday,  January  24 ;  that  thereupon  and  im- 
mediately your  petitioner,  using  all  haste  and  dispatch  possi- 
ble, sent  by  telegraph  a  message  to  the  said  special  master, 
a  copy  whereof  is  hereto  annexed,  marked  A,  asking  to  have 
the  sale  of  said  property  postponed,  at  his  own  expense,  for 
the  reason  that  he  was  never  notified  of  the  sale  until  said 
date,  and  that  said  sale  was  advertised  to  take  place  on  the 
seventh  day  of  the  week,  which  is  the  Sabbath  of  your  peti- 
tioner, and  upon  which  day  he  is  forbidden  by  his  creed  to  do 
any  business."  He  further  alleged  that  the  master  ignored 
the  dispatch  and  sold  the  property  for  an  inadequate  sum, 
and  for  much  less  than  it  was  worth ;  that  his  offer  on  Janu- 
ary 26  was  bona  fide ;  that  he  was  willing  and  ready  to  pay 
all  the  expenses  of  a  resale ;  and  that  he  would  start  with  a 
bid  not  less  than  $800,000,  afterwards  by  amendment  raised 
to  $900,000,  and  would  give  a  bond  with  satisfactory  sureties 
for  his  good  faith  and  ability  to  carry  out  his  offer.  On  the 
presentation  of  this  petition  the  parties  were  ordered  to  show 
cause  why  it  should  not  be  granted.  It  is  a  singular  fact 
that  his  first  appearance  in  the  case  was  the  day  before  the 
sale,  and  his  first  appearance  in  court  the  day  after  the 
confirmation.     If  it  had  all  been  planned,  he  could  not  have 
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been  more  opportunely  ignorant  before  and  more  accurately 
late  after.     To  this  order  to  show  cause  the  parties  appeared, 
testimony  was  taken,  and  a  hearing  had.     It  is  worthy  of 
note  that,  outside  of  the  petition  of  Marcus,  there  is  no  evi- 
dence of  his  ownership  of  stock,  and  nothing  in  that  tending 
to  show  how  or  when  he  obtained  title  to  that  which  he 
claimed  to  own ;  neither  is  there  anything  to  show  what 
steps  he  had  taken,  prior  to  the  sale,  to  inform  himself  of 
what  was  going  on  in  the  affairs  of  the  company.     It  would 
seem  from  the   multitude  of   judgments    and   attachments 
against  him  appearing  on  the  records  of  the  courts  in  Boston, 
that  he  was  of  no  financial  responsibility.     On   the  other 
hand,  it  is  also  true  that  the  affidavits  of  several  responsible 
parties  were  presented,  showing  that  Marcus  was  a  man   of 
large  transactions ;  that  he  was  an  orthodox  Jew,  who  did  no 
business  on   Saturday;    and   that   the  parties  named  were 
wiUing  to  give  the  proffered  bond  if  a  resale  were  ordered. 
It  would  not  be  a  strained  inference  from  the  testimony  that 
Marcus  was  acting  for  others,  and  was  really  put  forward 
with  the  idea  of  introducing  a  new  factor  into  the  litigation. 
But  we  deem  it  unnecessary  to  inquire  into  the  real  character 
of  this  intervention.     It  is  enough  that  it  comes  too  late. 
Surely  no  one  would  suppose  that  an  officer  having  charge  of 
the  sale  of  property  of  such  value,  a  sale  made  at  the  end  of 
prolonged  litigation,  should  at  the  last  moment,  in  response 
to  a  dispatch  from  a  stranger,  postpone  the  sale.     The  mas- 
ter's action  was  unquestionably  proper,  and  if  the  party  de- 
sired the  intervention  of  the  court,  his  duty  was  to  apply  at 
once  and  not  wait  until  after  confirmation;  for  then  the 
rights  of  the  purchaser  are  vested,  and  something  more  than 
mere  inadequacy  of  price  must  appear  before  the  sale  can  be 
disturbed.     Indeed,  even  before  confirmation  the  sale  would 
Dot  be  set  aside  for  mere  inadequacy,  unless  so  great  as  to 
shock  the  conscience.      See   Graffam  v.  Burgess^  117  U.  S. 
180,  191,  where  the  matter  is  discussed  at  some  length  by 
Mr.  Justice  Bradley.     As  the  price  bid  by  the  appellees,  and 
at  which  the  property  was  struck  off  to  them,  was  about 
$580,000  in  excess  of  the  upset  price,  it  is  hardly  necessary 
to  say  that  there  is  no  shocking  inadequacy  of  price. 
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In  conclusion,  we  may  add  that,  after  reviewing  all  the 
facts  disclosed  by  these  records  in  the  light  of  the  prior  his- 
tory of  the  litigation,  it  seems  to  us  that  the  equities  of  the 
case  are  decidedly  with  the  appellees,  and  the  decrees  will  be 

Affirmed. 

Mr.  Justice  Gray  did  not  hear  the  argument  and  takes  no 
part  in  the  decision  of  this  case. 


GALLIHEK  v.  CADWELL. 

APPEAL  FROM  THE  SUPREME  COURT  OF  THE  TERRITORY  OF  WASH- 
INGTON. 

No.  266.    Argued  April  1, 1802.  —  Decided  May  16, 1802. 

Laches  does  not,  like  limitation,  grow  out  of  the  mere  passage  of  time ;  bnt 
it  is  founded  upon  the  Inequity  of  permitting  the  claim  to  be  enforced— 
an  Inequity  founded  upon  some  change  in  the  condition  or  relations  of 
the  property  or  the  parties. 

G.  made  a  homestead  entry  in  Washington  Territory  in  1872.  He  died  in 
1873.  The  entry  was  cancelled  in  1879  for  want  of  final  proof  within 
the  seven  years.  In  1880  the  act  of  June  15,  1880,  was  passed,  21  Stat. 
286,  c.  227,  authorizing  persons  who  had  made  homestead  entries  to 
entitle  themselves  to  the  lands  on  paying  the  government  price  therefor. 
G.'s  widow  made  application  for  a  patent  under  this  act,  and  her  applica- 
tion was  rejected.  In  1881  W.  entered  the  tract,  and  in  1882  received  a 
patent  for  it.  In  1884  the  widow  made  an  application  for  a  rehearing 
under  the  act  of  1880,  and  her  application  was  rejected  in  the  same  year. 
The  land  having  greatly  increased  in  value  by  the  growth  of  the  city  of 
Tacoma,  C,  claiming  through  conveyances  from  W.,  filed  a  bill  to  qniet 
title,  making  the  widow  a  defendant.  The  widow  answered  setting  up 
as  a  prior  right  the  homestead  entry.    Ueld^ 

(1)  That  it  was  doubtful  whether  the  widow  of  G.  was  entitled  to  the 

benefit  of  the  act  of  June  16, 1880 :  but  that,  without  deciding  that 
question, 

(2)  In  view  of  the  rapid  and  enormous  increase  in  value  of  the  tract,  and 

her  knowledge  of  all  the  circumstances,  which  must  be  assumed 
from  her  near  residence  to  the  property,  a  court  of  equity  would 
not  disturb  a  title  legally  perfect,  created  by  the  General  Govern- 
ment after  a  decision  adverse  to  any  reservation  of  the  homestead 
right,  and  on  the  faith  of  which  costly  improvements  had  been 
made. 
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Statement  of  the  Case. 
The  court  stated  the  case  as  follows : 

On  March  1,  1886,  appellee,  claiming  to  be  the  owner  of 
what  is  known  as  Votaw's  addition  to  the  city  of  Tacoma,  in 
the  tj^en  Territory  of  Washington,  filed  her  bill  in  the  District 
Court  to  quiet  her  title  to  such  property,  making,  with  several 
others,  as  a  defendant  the  present  appellant.  Such  appellant 
answered,  alleging  a  right  prior  and  superior  to  that  of  ap- 
pellee. Appellee's  title  was  derived  by  regular  conveyances 
from  Francis  B.  H.  Wing,  who,  on  Decetaber  20, 1881,  entered 
this  land,  and  on  April  20,  1882,  received  a  patent  therefor 
from  the  United  States.  Her  legal  title  was,  therefore,  per- 
fect, and  the  single  question  presented  was,  whether  appellant 
had  an  equity  superior  to  that  legal  title.  In  appellant's 
behalf  these  general  facts  appeared :  On  August  10, 1872,  Silas 
Gralliher,  her  husband,  made  a  homestead  entry  of  the  tract. 
He  died  April  18,  1873,  and  his  entry  was  cancelled  December 
4, 1879,  for  want  of  final  proof  within  the  statutory  period  of 
seven  years.  On  June  15, 1880,  an  act  was  passed  by  Congress 
of  which  the  following  is  the  second  section : 

"  Sec.  2.  That  persons  who  have  heretofore,  under  any  of 
the  homestead  laws,  entered  lands  properly  subject  to  such 
entry,  or  persons  to  whom  the  right  of  those  having  so  entered 
for  homesteads  may  have  been  attempted  to  be  transferred  by 
lonajide  instrument  in  writing,  may  entitle  themselves  to  said 
lands  by  paying  the  government  price  therefor,  and  in  no  case 
less  than  one  dollar  and  twenty-five  cents  per  acre,  and  the 
amount  heretofore  paid  the  government  upon  said  lands  shall 
be  taken  as  part  payment  of  said  price :  Provided^  This  shall 
in  no  wise  interfere  with  the  rights  or  claims  of  others  who 
may  have  subsequently  entered  such  lands  under  the  home- 
stead laws."     21  Stat.  236,  237,  c.  227. 

On  November  23,  1880,  Mrs.  Galliher  made  application  for 
the  land  under  this  act.  On  June  1, 1881,  her  application  was 
rejected  by  the  Secretary  of  the  Interior.  On  June  6,  1884, 
she  petitioned  for  a  rehearing,  which,  on  June  20,  1884,  was 
denied.  No  other  action  was  taken  by  her  to  establish  or 
assert  any  rights  until,  in  response  to  the  bill  in  this  case,  she 
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filed  her  answer.  Upon  the  proofs  the  trial  court  rendered  a 
decree  in  favor  of  the  appellee,  which  was  sustained  by  the 
Supreme  Court  of  the  Territory.  From  such  decision  appel- 
lant brought  her  appeal  to  this  court. 

Mr.  John  B.  Alien  for  appellant. 

It  is  charged  that  appellant  has  slept  upon  her  rights  and  is 
therefore  estopped  from  asserting  them.  No  statutory  limita- 
tion has  been  asserted. 

It  is  not  alleged  either  in  the  complaint  or  reply  that  appel- 
lee was  a  purchaser  in  good  faith  without  notice,  but  it  is 
expressly  alleged  that  she,  and  all  persons  under  whom  she 
claims,  before  the  purchase  of  the  land,  were  fully  advised  of 
the  entry  of  Galliher,  of  the  offer  of  the  widow  to  acquire  the 
land  under  the  act  of  June  15,  1880,  and  that  their  purchase 
was  made  with  definite  knowledge  of  the  fact  that  the  land 
in  dispute  was  subject  to  the  homestead  entry. 

The  government  held  it  out  to  any  one  who  might  see  fit 
thus  to  enter  it  as  such  land.  It  is  conceded  Silas  Galliher 
was  a  person  duly  qualified  to  make  such  entry.  It  is  con- 
ceded he  made  the  entry  in  all  respects  conformably  to  law, 
and  paid  th6  requisite  government  fees.  This  makes  a  prima 
fdcie  case.  Fraud  is  not  to  be  presumed ;  much  less  is  perjury. 
Neither  are  to  be  established  by  mere  implication,  but  must 
be  affirmatively  and  clearly  proven. 

If  it  cannot  be  thus  shown  that  Galliher  was  guilty  of  per- 
jury and  fraud  in  making  his  entry,  no  subsequent  failure  to 
comply  with  the  law  or  abandonment  of  the  claim  can  affect 
appellant  if  the  construction  she  claims  for  the  statute  be  correct. 

Mr,  Joseph  TT.  Robinson  filed  a  brief  for  appellant. 

Mr,  John  II,  Mitchell  for  appellee. 

Mr.  Justice  -Browh,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

There  is  a  question  in  this  case  worthy  of  consideration,  as 
to  whether  the  homestead  entry  by  the  husband  of  appellant 
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was  made  in  good  faith,  or  simply  for  speculative  purposes. 
It  is  also  a  question  of  doubt  whether,  the  homestead  right 
not  having  been  perfected  within  the  time  prescribed  by  the 
statute,  and  the  entry  having  been  duly  cancelled  by  the  de- 
partment on  account  thereof,  appellant,  as  widow,  was  enti- 
tled to  the  benefit  of  the  act  of  June  15,  1880,  which  by  its 
language  grants  to  the  party  making  the  entry,  or  the  trans- 
feree of  such  party  by  honafide  instrument  in  writing,  certain 
rights  of  preemption.  It  does  not  in  terms  refer  to  the  widow 
or  children  of  the  part}^  making  the  homestead  entry,  while 
sections  2291,  2292  and  2307  of  the  Revised  Statutes,  in  respect 
to  homestead  entries,  contain  special  provision  therefor,  as  did 
also  the  act  of  September  7,  1850,  known  as  the  Oregon 
Donation  Act,  9  Stat.  496,  499,  c.  76,  §  8,  which  cast  a  descent 
of  the  rights  of  a  settler  upon  his  heirs,  including  his  widow. 
And  the  argument  is  worthy  of  consideration,  that,  because  in 
some  acts  of  Congress  the  widow  is  specifically  named  as  en- 
titled to  rights  originally  vested  in  her  husband,  the  omission 
to  specify  her  in  the  act  in  question  was  an  intentional  exclu- 
sion of  her  from  the  privileges  named  therein,  and  that  Con- 
gress did  not  intend  to  grant  to  others  than  the  homesteader, 
and  the  persons  holding  under  him  by  instrument  in  writing, 
any  rights  by  reason  of  his  incompleted  homestead  entry. 
Sutherland  on  Statutory  Construction,  sec.  327,  and  cases  cited 
therein. 

But  it  is  unnecessary  to  rest  our  decision  upon  these  matters. 
The  laches  of  the  appellant  is  such  as  to  defeat  any  rights 
which  she  might  have  had,  even  if  these  prior  questions  were 
determined  in  her  favor ;  and  in  this  respect  it  is  worthy  of 
notice  that  there. has  been  in  a  few  years  a  rapid  and  vast 
change  in  the  value  of  the  property  in  question.  It  is  now  an 
addition  to  the  city  of  Tacoma.  The  census  of  1880  showed 
that  to  be  a  mere  village,  the  population  being  only  1098. 
The  census  of  1890  discloses  a  city,  the  population  being  36,006. 
Of  course  such  a  rapid  increase  during  this  decade  implies  an 
equally  rapid  and  enormous  increase  in  the  value  of  property 
so  situated  as  to  be  an  addition  to  the  city.  And  the  question 
of  laches  turns  not  simply  upon  the  nutnber  of  years  which 
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have  elapsed  between  the  accruing  of  her  rights,  whatever  they 
were,  and  her  assertion  of  them,  but  also  upon  the  nature  and 
evidence  of  those  rights,  the  changes  in  value,  and  other  cir- 
cumstances occurring  during  that  lapse  of  years.  The  cases  are 
many  in  which  this  defence  has  been  invoked  and  considered. 
It  is  true,  that  by  reason  of  their  differences  of  fact  no  one  case 
becomes  an^xact  precedent  for  another,  yet  a  uniform  princi- 
ple pervades  them  all.  They  proceed  on  the  assumption  that 
the  party  to  whom  laches  is  imputed  has  knowledge  of  his 
rights,  and  an  ample  opportunity  to  establish  them  in  the 
proper  forum ;  that  by  reason  of  his  delay  the  adverse  party 
has  good  reason  to  believe  that  the  alleged  rights  are  worthless, 
or  have  been  abandoned  ;  and  that  because  of  the  change  in 
condition  or  relations  during  this  period  of  delay,  it  would  be 
an  injustice  to  the  latter  to  permit  him  to  now  assert  them. 

A  reference  to  a  few  of  the  cases  in  our  own  reports  may 
not  be  out  of  place.  In  Ilarwood  v.  Railroad  Co.^  17  Wall. 
78,  a  delay  of  five  years  on  the  part  of  stockholders  in  a  rail- 
road company  in  bringing  suit  to  set  aside  judicial  proceedings, 
regular  on  their  face,  under  which  the  railroad  property  was 
sold,  was  held  inexcusable.  In  Twin-Lick  Oil  Company  v. 
Marhury^  91  U.  S.  587,  a  director  of  a  corporation  who  had 
loaned  money  to  it  and  subsequently  bought  its  property  at  a 
fair  public  sale  by  a  trustee,  was  protected  in  his  title  as  against 
the  corporation,  suing  four  years  thereafter  to  hold  him  as 
trustee  of  the  property  for  its  benefit,  it  appearing  that  in  the 
meantime  the  property  purchased  had  increased  rapidly  in 
value.  In  Brown  v.  County  of  Buena  Vista^  95  U.  S.  157,  a 
county  was  held  barred  by  its  laches  from  maintaining  at  the 
end  of  seven  years  a  suit  to  set  aside  a  judgment  fraudulently 
obtained  against  it;  and  that,  too,  though  it  did  not  affirma- 
tively appear  that  the  supervisors  of  the  county  had  knowledge 
of  the  existence  of  the  judgment  till  about  twenty  months 
before  the  commencement  of  the  suit.  In  Ilayward  v. 
National  Bank,  96  U.  S.  611,  a  party  who  had  borrowed 
money  of  a  bank  and  deposited  with  it  as  coLkteral  security 
certain  mining  stocks,  which  were  sold  by  the  bank  upon  his 
failure  to  repay  the  loan,  was  held  barred  by  his  laches  in  a 
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bill  to  redeem,  filed  four  years  thereafter,  the  stocks  in  the 
meantime  having  greatly  increased  in  value.  In  Holgate  v. 
Eaton^  116  U.  S.  33,  a  married  woman  who,  on  being  informed 
of  a  contract  made  by  her  husband  for  the  sale  of  an  equitable 
interest  in  real  estate  held  by  her  in  her  own  right,  repudiated 
it  and  refused  for  two  years  to  perform  it,  was  not  permitted 
thereafter  to  maintain  a  bill  for  specific  performance  of  the 
contract,  the  value  of  the  property  having  depreciated.  In 
Damson  v.  Da/vis^  125  U.  S.  90,  a  bill  to  compel  the  specific 
performance  of  a  contract  to  sell  personal  property  upon  the 
payment  of  a  promissory  note,  payable  at  a  date  after  the  mak- 
ing of  the  contract,  was  dismissed  on  the  ground  of  the  laches 
of  the  complainant  in  waiting  five  years  after  the  maturity  of 
the  note  before  filing  his  bill,  the  property  in  the  meanwhile 
having  increased  in  value.  In  Societe  Fonciere  v.  MiUiken^ 
135  U.  S.  304,  a  delay  of  two  years  in  the  commencement  of 
proceedings  to  set  aside  a  judgment  for  usury  was  adjudged 
fatal,  the  amount  of  the  usury  being  small,  and  the  judgment 
having  been  enforced  in  the  meantime  by  the  sale  of  real 
estate. 

But  it  is  unnecessary  to  multiply  cases.  They  all  proceed 
upon  the  theory  that  laches  is  not  like  limitation,  a  mere  mat- 
ter of  time;  but  principally  a  question  of  the  inequity  of  per- 
mitting the  claim  to  be  enforced  —  an  inequity  founded  upon 
some  change  in  the  condition  or  relations  of  the  property  or 
the  parties.  In  order  to  appreciate  the  force  of  these  sug- 
gestions as  applicable  to  the  case  before  us  a  little  further 
detail  of  the  facts  is  necessary.  And,  going  back  to  the  com- 
mencement, it  appears  that  the  tract  was  a  small  one,  the 
soil  poor,  and  the  land  valuable  chiefly  for  timber.  Obviously 
the  place  was  not  one  which  a  party  would  take  and  occupy 
with  the  idea  of  making  a  living  off  of  and  from  it.  GaUiher 
was  living  at  Olympia,  a  city  about  forty  miles  distant,  en- 
gaged in  running  a  hotel,  and  having  children  there  being 
educated.  He  continued  his  business  at  Olympia,  and,  during 
the  few  months  he  lived  after  the  entry,  all  that  he  did  upon 
the  land  was  to  lay  the  foundation  of  a  log  cabin,  and  make 
a  slight  clearing.    After  his  death  his  widow  completed  a 
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small  house,  and  for  two  or  three  years  she  and  her  family 
lived  at  intervals,  alternately,  on  the  tract  and  in  Olympia. 
In  1876  she  took  up  her  permanent  abode  at  Olympia, 
abandoned  the  land,  and  never  again  had  a  residence  thereon. 
In  1879  the  homestead  entry  was  legally  cancelled.  At  that 
time  and  by  that  act  all  her  rights  of  every  kind  and  nature 
were  ended,  and  the  land  was  fully  restored  to  the  public 
domain,  as  free  for  occupation  and  purchase  by  any  other  citi- 
zen as  though  there  had  never  been  any  semblance  of  occu- 
pation or  entry.  In  June,  1880,  months  after  all  her  rights  in 
the  land  had  been  terminated,  an  act  was  passed  by  Congress 
granting  certain  privileges  in  respect  to  lands  which  had  been 
theretofore  entered  for  homestead.  She  was  not  one  of  either 
of  the  two  classes  of  persons  named  in  the  act  as  entitled  to  its 
benefits.  Nevertheless,  she  applied  to  the  Land  Department 
.to  purchase  the  land  under  its  provisions.  Her  application 
was,  by  the  Land  Department,  finally  by  its  highest  oiBcial  on 
appeal,  rejected;  this  decision  being  announced  on  the  first  of 
June,  1881.  That  same  year  another  party  entered  the  land, 
and,  on  April  20,  1882,  received  a  patent  therefor.  At  that 
time,  if  not  before,  she  was  in  a  position  to  establish  her 
rights,  if  any,  to  the  land.  Six  years  before  she  had  laban- 
doned  its  occupation.  She  had  asserted  rights  under  an  act 
not  naming  her  as  a  beneficiary,  and  her  application  had  been 
finally  rejected  by  the  proper  authorities.  Another,  and  a 
perfect  legal  title,  had  been  created,  in  reliance  upon  the  abso- 
lute termination  of  any  interest  or  claim  on  her  part.  The 
very  fact  that  upon  the  face  of  the  statute  she  had  been  given 
no  rights,  and  that  her  claim  had  been  denied,  demande4  that 
she  challenge  the  patent  at  the  first  opportunity.  Counsel  for 
appellant,  arguing  against  an  estoppel  by  reason  of  laches, 
says  that  the  patentee  and  those  claiming  under  him  were 
chargeable  with  notice  of  her  claim,  because  it  had  been  duly 
filed  in  the  local  and  General  Land  Ofiice  of  the  government, 
and  that  they  therefore  knowingly  took  all  the  chances  of  its 
validity.  But  if  they  knew  that  she  had  once  made  a  claim, 
they  also  knew  that  it  had  been  decided  by  the  Department  to 
be  worthless,  and  had  a  right  to  assume  from  her  inaction 
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that  she  acquiesced  in  that  decision,  and  on  that  assumption 
to  invest  their  money  in  the  property  and  its  improvement. 
The  land  was  contiguous  to  a  city  beginning  to  grow  rapidly 
in  population ;  the  courts  were  open  to  her  for  any  assertion 
of  rights ;  she  was  living  but  forty  miles  from  the  land,  and 
must  be  presumed  to  have  known  something  of  the  changes 
going  on  around  it ;  the  patentee  died,  and  the  title  passed, 
by  three  or  four  conveyances,  through  as  many  different  per- 
sons, at  a  constantly  increasing  price ;  and  the  tract  was  sur- 
veyed and  platted  as  an  addition  to  the  city  of  Taconia. 
More  than  four  years  after  the  entry  by  Wing,  and  nearly 
four  years  after  the  issue  of  the  patent,  the  owner  of  this 
addition  filed  a  bill,  making  several  parties  defendant,  in  order 
to  quiet  her  title  thereto,  and,  among  these  various  defendants, 
summoned  Mrs.  Gallrher.  It  is  stated,  in  the  opinion  of  the 
Supreme  Court,  that  it  was  admitted  in  the  argument,  that, 
at  the  time  this  action  was  commenced,  the  appellee,  and 
others  holding  under  the  patent,  had  made  improvements 
upon  the  land  of  great  value,  and  that  the  land  and  improve- 
ments upon  it  were  worth  $20,000.  In  this  suit  Mrs.  Galliher 
appeared,  and  answered,  and,  for  the  first  time  in  a  court 
of  justice,  asserted  any  rights  to  the  land. 

Putting  all  these  things  together:  her  actual  abandonment  of 
the  tract  in  1876  ;  the  cancellation  of  the  entry  in  1879,  which 
terminated  all  rights  in  the  land  which  she  then  had ;  the 
omission  of  the  "widow"  from  the  act  of  1880,  and  the  doubt 
whether  she  was  a  beneficiary  under  that  act,  or  could  claim 
any  rights  thereunder ;  the  rejection  by  the  Land  Department 
of  her  application  in  1881 ;  the  entry  of  Wing  in  the  same 
year,  and  the  issue  of  a  patent  to  him  in  1882;  the  several 
conveyances  at  increasing  prices;  the  improvements  put  on 
the  land  by  the  parties  holding  under  the  patentee ;  the  rise 
in  the  value  of  the  land ;  the  platting  of  it  as  an  addition  to 
the  city  of  Tacoma ;  her  residence  so  near  to  Tacoma,  with 
the  knowledge  she  must  have  possessed  of  the  changes  going 
on  in  that  city  ;  —  it  seems  to  us  that  equity  forbids  that  that 
homestead  right,  created  fourteen  years  before,  for  which 
Land  OflBce  fees  only  were  paid,  which  was  once  absolutely 
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terminated,  and  which  may  never  have  been  resurrected, 
should,  at  this  late  day,  be  permitted  to  disturb  a  title,  legally 
perfect,  created  by  the  general  government  after  a  decision 
adverse  to  any  resurrection  of  such  right,  for  which  full  value 
was  paid,  and  on  the  faith  of  which  costly  improvements  have 
been  made,  and  which  now  represents  enormous  value,  to 
the  creation  of  which  appellant  has,  apparently,  contributed 
nothing. 

The  decree  is  affirmed.     The  mandate  will  issue  to  the  Su- 
preme Court  of  the  State  of  Washington, 


COX  V.  HAET. 

ERBOB  TO  THE   OIBCinT   COURT   OF   THE    UNFTED    STATES    FOR    THE 
NORTHERN   DISTRICT   OF  TEXAS. 

No.  828.    Submitted  January  4, 1892.  —  Decided  May  16, 1892. 

The  granting  or  refusing  of  an  application  for  continuance  by  the  court 
below  is  not  subject  to  review  here. 

Whether  an  aflSdavit  that  one  of  the  deeds  relied  on  in  the  chain  of  title  is 
forged,  filed  in  an  action  of  trespass  to  try  title  in  Texas,  for  the  pur- 
pose of  obtaining  a  continuance,  is  such  an  affidavit  as  would,  under  Rev. 
Stats.  Texas,  ait.  2257,  afi*ect  its  admissibility  in  evidence,  qucere. 

"When  both  parties  in  an  action  to  try  title  to  real  estate  claim  under  a  com- 
mon source  of  title,  it  is  unnecessary  to  consider  whether  the  deed  under 
which  the  common  grantor  claimed  was  valid. 

Every  reasonable  inducement  will  be  made  in  favor  of  a  judicial  sale,  so  as 
to  secure,  if  it  can  be  done  consistently  with  legal  rules,  the  object  they 
were  Intended  to  accomplish. 

Where  it  is  doubtful  to  which  of  two  tracts  of  land  in  the  same  neighbor- 
hood, both  the  property  of  the  execution  debtor,  the  description  in  the 
marshal's  deed  applies,  extrinsic  evidence  may  be  admitted  to  show  which 
was  intended,  and  the  question  left  to  the  jury  under  proper  Instructions. 

The  Texas  statutes  making  provision  for  an  allowance  for  improvements, 
inactions  of  trespass  to  try  title,  are  Intended  to  secure  to  the  possessor 
in  good  faith  compensation  for  his  improvements,  either  by  direct  pay- 
ment therefor  by  the  owner  of  the  land,  or  by  giving  him  an  opportunity 
to  take  the  land  at  Its  assessed  value,  where  the  plaintiff  elects  not  to  pay 
for  the  Improvements  and  keep  the  land;  but  they  do  not  confer  upon 
such  possessor  the  right  to  an  execution  for  the  assessed  value  of  the 
improvements  at  the  expiration  of  a  year. 
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The  case  is  stated  in  the  opiuion. 

JUr.  J.  B.  Scarborough  and  Mr.  Eug&tie  WiUiams  for  plain- 
tiflfe  in  error. 

Mr.  W.  Hallett  PhiUipB  for  defendant  in  error. 

Me.  Justice  Harlan  delivered  the  opinion  of  the  court. 

This  was  an  action  of  trespass  to  try  the  title  to  certain 
lands  in  McLennan  County,  Texas,  the  boundaries  of  which 
are  fully  given  in  the  pleadings  and  in  the  judgment.  They 
are  also  described  generally  as  "  being  the  same  tract  of  land 
patented  by  the  State  of  Texas  to  the  heirs  of  James  Stewart, 
on  the  2d  day  of  July,  1849,  by  patent  No.  379,  volume  5." 


On  the  2d  day  of  July,  1849,  the  State  issued  "  to  the  heirs 
of  James  Stewart,  deceased,  their  heirs  and  assigns,"  two 
patents,  each  for  960  acres  of  land,  in  McLennan  County; 
patent  "  No.  379,  vol.  5,"  describing  the  land  embraced  in  it 
as  "  being  in  Milam  district,  on  the  waters  of  Bull  Hide  Creek 
and  Cow  Bayou,  about  12^  miles  S.  W.  from  Waco  village,  by 
virtue  of  bounty  warrant  No.  308,  issued  to  James  Stewart 
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by  William  G.  Cook,  Adjutant  General,  on  the  9tli  day  of 
August,  1847,"  etc. ;  and  patent  "  No.  380,  vol.  6,"  describing 
the  land  embraced  in  it  as  being  in  "  Milam  district  on  Bull 
Hide  Creek,  about  eleven  miles  S.  W.  by  S.  from  Waco  vil- 
lage, by  virtue  of  bounty  warrant  No.  308,  issued  by  William 
G.  Cook,  Adjutant  General,  on  the  9th  day  of  August,  1847,'' 
etc.  The  relative  situation  of  the  two  tracts  to  each  other 
appears  from  the  above  copy  of  a  map  proven  to  be  a  cor- 
rect draft  from  a  report  of  survey  made  under  the  order  of 
court: 

The  defendant  J.  P.  Williams  filed  a  disclaimer  of  any  title 
to  the  lands  here  in  dispute,  but  alleged  that  he  held  a  portion 
of  them  under  a  certain  lease  from  the  defendant  Cox.  Other 
defendants  answered  by  demurrer,  general  denial,  pleas  of  not 
guilty,  and  limitation,  and  some  of  them  suggested  improve- 
ments made  in  good  faith,  for  the  value  of  which,  in  the 
event  the  plaintiff  succeeded  in  the  action,  they  asked  judg- 
ment under  the  statute  of  Texas. 

The  jury  found  that  the  appellee  Hart,  the  plaintiff  below, 
was  entitled  to  the  land  in  controversy ;  that  the  defendant 
Cox  had  made  valuable  improvements  upon  seven  hundred 
acres  of  it,  worth  $6250,  and  the  defendant  Echols  on  three 
hundred  and  twenty-five  acres  of  it,  worth  $3750;  that  the 
plaintiff  was  not  entitled  to  rents ;  and  that,  without  the  im- 
provements, the  lands  held  by  Cox  were  worth  $10,500,  those 
held  by  Echols  $4875. 

In  conformity  with  the  verdict,  it  was  adjudged  that  the 
defendants  Cox  and  Echols  were  possessors  in  good  faith  of 
the  lands  held  by  them,  respectively ;  that  no  writ  of  posses- 
sion should  issue  for  those  tracts  before  the  expiration  of  one 
year  from  the  date  of  the  judgment  unless  the  plaintiff  paid  to 
the  clerk  of  the  court  for  Cox  the  sum  of  $6250,  and  for  Echols 
the  sum  of  $3750,  with  interest;  that,  if  he  neglected  for  one 
year  to  pay  such  sums,  with  interest  from  the  date  of  the 
judgment,  and,  if  Cox  and  Echols,  within  six  months  after  the 
expiration  of  the  year,  paid  to  the  clerk  —  Cox,  the  sum  of 
$10,500,  and  Echols  the  sum  of  $4875  — then  the  plaintiff 
should  be  forever  barred  of  his  writ  of  possession  as  against 
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the  defendant  so  paying,  and  from  maintaining  any  action 
whatever  against  Cox  and  Echols,  respectively,  for  the  above 
described  tracts ;  that  if  Cox  and  Echols  did  not  within  six 
months  after  the  expiration  of  one  year  from  the  judgment 
pay  to  the  clerk  the  above  respective  sums  for  the  plaintiff  as 
above  provided,  writs  of  possession  might  issue  in  his  favor 
against  Cox  and  Echols  or  against  the  defendant  so  failing  for 
the  lands  recovered  by  plaintiff  in  this  action ;  and  that  writs 
of  possession  issue,  as  provided  by  law  in  ordinary  cases,  in 
favor  of  the  plaintiff  against  all  of  the  defendants  for  the  lands 
recovered  by  him  in  this  action,  except  the  tracts  adjudged  to 
be  held  in  good  faith  by  Cox  and  Echols. 

Motions  for  new  trial  and  in  arrest  of  judgment  having  been 
overruled,  a  severance  was  had,  upon  notice,  between  the 
defendants,  so  that  Cox,  Tinsley  and  Echols  might  prosecute 
this  writ  of  error  separately  from  their  codefendants.  The 
writ  of  error  has  been  heretofore  dismissed  as  to  Echols. 

At  the  trial  below  the  plaintiff,  Hart,  for  the  purpose  of 
showing  title  in  himself,  introduced  in  evidence  a  copy  of 
patent  No.  379  to  the  heirs  of  James  Stewart,  followed  by 
proof,  in  the  deposition  of  Mrs.  Catharine  Stewart,  that  the 
only  heirs  of  James  Stewart,  on  the  12th  of  April,  1854,  were 
William  H.  Stewart  and  John  T.  Stewart,  and  that  they  were 
dead,  Mrs.  Stewart  surviving  them ;  a  certified  copy  from  the 
clerk's  oflBce  of  McLennan  County  of  a  deed  by  WiUiam  II. 
Stewart,  John  T.  Stewart  and  Catharine  Stewart,  wife  of  Wil- 
liam H.  Stewart,  dated  AprU  12,  1854,  purported  to  convey 
to  John  De  Cordova  the  land  embraced  in  patent  No.  379, 
which  deed  was  filed  for  record  May  8,  1854,  and  recorded 
two  days  afterwards ;  the  original  of  a  deed,  dated  September 
7,  1858,  by  the  marshal  of  the  United  States  for  the  Western 
District  of  Texas  to  Edmond  J.  Hart,  Bamett  B.  Hart  and 
Isaac  N.  Marks,  which,  it  was  claimed,  conveyed  all  the  right, 
title  and  interest  of  De  Cordova,  in  the  land  in  dispute ;  a  deed 
by  B.  B.  Hart  to  E.  J.  Hart,  of  date  July  30,  1874,  conveying 
to  the  latter  all  the  right,  title  and  interest  of  the  grantor  in 
the  partnership  property,  including  real  estate,  personal  prop- 
erty and  assets  of  every  description ;  and  a  deed  from  I.  N. 
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Marks  to  E.  J.  Hart,  of  date  August  19, 1874,  conveying  to 
the  latter  all  the  grantor's  real  estate  in  Texas  or  elsewhere. 

For  the  purpose  of  showing  a  common  source  of  title  with 
the  defendants  under  De  Cordova,  the  plaintiff  also  intro- 
duced a  deed,  dated  May  29,  1884,  from  L.  B.  Davis,  admm- 
istrator  of  the  estate  of  De  Cordova,  purporting  to  convey  to 
Cox  960  acres  of  land  patented  to  the  heirs  of  James  Stewart 
by  patent  No.  379 ;  a  deed  from  Cox  to  Tinsley,  dated  Decern 
ber  31, 1884,  conveying  an  undivided  half  interest  in  the  same 
land ;  and  deeds  to  Echols  from  Cox  and  Tinsley  dated  Sep 
tember  4,  1885,  for  320  acres  of  the  land  in  controversy. 

The  defendants  introduced  in  evidence  the  origmal  of  a  deed 
from  Mrs.  Catharine  Stewart,  Mrs.  Fannie  Finnerson,  joined 
by  her  husband,  William  H.  Finnerson,  Virginia  Sexton  and 
Josh.  H.  McAllister  to  the  defendants  Cox  and  Tinsley,  ac- 
knowledged November  16,  1889,  (which  was  after  the  institu- 
tion of  this  action,)  before  a  notary  public  in  Baltimore, 
conveying  to  the  grantees  therein  the  land  described  in  patent 
No.  379 ;  the  above  deed  of  1884,  from  De  Cordova's  adminis- 
trator to  Cox,  for  the  purpose,  the  bill  of  exceptions  states, 
"  of  showing  in  themselves  the  defendants'  title  and  good  faith 
improvements  made  on  the  land  since  defendants  had  posses- 
sion thereof ; "  the  deed  from  Cox  to  Tinsley  of  December  31, 
1884,  conveying  an  undivided  half  of  the  land  ;  and  the  deeds 
from  Tinsley  and  Cox  to  Echols,  of  September  4,  1885. 

When  this  case  was  called  for  trial  there  was  on  file  a 
deposition  of  Mrs.  Catharine  Stewart,  taken  by  the  plaintiff, 
as  well  as  a  copy  of  the  above  deed  to  De  Cordova  of  April 
12,  1854.  The  defendants  moved  for  a  continuance  in  order 
that  they  might  take  the  depositions  of  Mrs.  Stewart  and  E.  J. 
Hart,  Jr. ;  the  motion  being  based  upon  two  affidavits  made 
by  Tinsley.  One  of  those  affidavits  stated  that  Tinsley  had, 
then  recently,  held  a  conversation  with  Mrs.  Stewart,  during 
which  "  affiant  by  her  statement  was  led  to  believe,  and  does 
believe,  said  deed  to  be  a  forgery,  and  that  her  evidence  con- 
cerning the  same  will  be  material."  The  application  for  a 
continuance  was  denied,  and  that  action  of  the  court  is  assigned 
for  error.    But  the  granting  or  refusing  of  such  an  application 
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was  in  the  discretion  of  the  court,  and  its  action,  in  that  regard, 
cannot  be  reviewed  on  error.  And  it  is  here  referred  to  only 
because  of  the  supposed  bearing  upon  other  assignments  of 
error  of  Tinsley's  aflSdavit  relating  to  the  alleged  deed  to  De 
Cordova. 

The  certified  copy  of  what  purported  to  be  the  deed  of  April 
12,  1864,  to  De  Cordova  set  out  the  specific  boundaries  of  the 
lands  in  controversy,  and,  also,  described  them  as  lands  con- 
taining "nine  hundred  and  sixty  acres  of  land  situated  and 
being  in  Milam  District,  on  the  waters  of  Bull  Hide  Creek  and 
Cow  Bayou,"  and  as  "  the  same  which  were  granted  to  the 
heirs  of  James  Stewart,  deceased,  by  virtue  of  bounty  land 
warrant  No.  308,  issued  to  James  Stewart  by  William  G.  Cook, 
adjutant  general,  under  a  patent  from  the  State  of  Texas,  No. 
379,  issued  from  the  General  Land  Office  upon  the  twenty- 
eighth  day  February,  one  thousand  eight  hundred  and  fifty- 
four,  as  by  reference  thereunto  had  will  more  fuUy  and  at 
large  appear." 

That  deed  appears  to  have  been  signed,  sealed  and  delivered 
in  the  presence  of  two  witnesses  named,  and  was  certified  by 
E.  R.  Sprague,  commissioner  of  deeds  for  the  State  of  Texas, 
resident  in  Baltimore,  to  have  been  personally  acknowledged 
before  him  by  the  several  grantors,  to  be  their  act  and  deed, 
(they  being  known  to  him  as  the  individuals  described  as  and 
professing  to  be  the  parties  of  the  first  part,)  and  that  Catha- 
rine Stewart,  being  examined  out  of  the  presence  and  hearing 
of  her  husband,  stated  that  she  executed  the  same  freely,  vol- 
untarily and  without  being  induced  to  do  so  by  fear,  threats, 
ill  usage  or  the  displeasure  of  her  husband.  On  the  copy 
introduced  there  was  no  scroll  or  character  showing  that  the 
commissioner  affixed  his  seal  to  the  original. 

To  the  introduction  of  the  copy  the  defendants  objected,  in 
different  forms,  and  at  various  stages  of  the  trial,  substantially 
upon  these  grounds :  1.  There  was  on  file  an  affidavit  of  forg- 
ery, meaning  Tinsley's  affidavit  used  on  the  application  for 
a  continuance  of  the  case.  2.  It  was  not  proven  as  an  ancient 
instrument,  because  there  was  no  evidence  of  possession,  pay- 
ment of  taxes,  or  other  act  by  any  claimant  under  the  deed,  or 
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by  any  one  else,  to  free  it  from  just  grounds  of  suspicion  or 
to  lead  the  minds  of  the  jury  or  the  court  to  a  conclusion  of 
its  genuineness,  nor  was  there  any  accounting  for  the  absence 
of  the  seal  from  the  certificate  of  the  commissioner,  Sprague, 
before  whom  it  purported  to  have  been  executed.  3.  The 
proof  does  not  show  its  execution  as  required  under  the  affida- 
vit of  forgery. 

After  the  evidence  on  both  sides  was  concluded,  but  before 
the  final  submission  of  the  case  to  the  jury,  the  court  stated 
its  view  of  the  law  to  be  that,  as  no  proof  had  been  offered  of 
any  act  or  assertion  of  ownership  under  the  deed  from  the 
heirs  of  James  Stewart  to  De  Cordova,  that  deed  could  not  be 
read  as  an  ancient  document ;  in  which  event  the  defendants 
were  entitled  to  a  verdict.  But,  at  a  subsequent  stage  of  the 
trial,  the  court  announced  that,  on  further  consideration,  it 
was  of  opinion  that  "  where  a  common  source  was  shown  a 
party  could  not  go  back  of  the  common  source  to  impeach  a 
deed  for  forgery,"  and  that  "the  defendants  having  them- 
selves offered  the  deed  from  De  Cordova's  administrator  to 
Cox,  and  Cox  to  Tinsley,  and  from  both  to  Echols,  were  con- 
cluded on  the  question  of  common  source  and  estopped  to 
deny  the  genuineness  of  the  deed  from  James  Stewart's  heirs 
to  De  Cordova,  or  it  was  immaterial  whether  said  deed  was 
genuine  or  not." 

Upon  the  subject  of  title,  the  court  charged  the  jury: 
"  This  is  a  suit  to  recover  land  as  described  in  plaintiff's  peti- 
tion. He  has  introduced  in  evidence  a  chain  of  title  from  the 
government  to  him  in  support  of  his  claim.  If  the  descrip- 
tion in  the  marshal's  deed  to  Hart  and  his  partners  named  in 
the  deed  described  the  land  that  the  plaintiff  has  sued  for,  the 
plaintiff  is  entitled  to  recover.  The  only  question  as  to  their 
title  in  issue  before  you  is  whether  the  land  they  sue  for  is 
the  land  described  in  the  marshal's  deed.  The  description, 
you  will  bear  in  mind,  is  '  a  certain  tract  or  parcel  of  land 
containing,  by  estimation,  898  acres,  lying  in  Milam  district, 
in  McLennan  County,  on  Cow  Bayou  and  Bull  Hide  streams, 
patented  to  the  heirs  of  James  Stewart  for  960  acres.'  The 
proof  develops  that  there  are  two  tracts  of  land  patented  to 
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the  heirs  of  James  Stewart,  each  for  960  acres.  The  position 
of  defendants  is  that  this  description  applies  as  well,  if  not 
better,  to  the  eastern  James  Stewart  No.  380,  but  plaintiff 
contends  that  it  does  not.  Whether  the  marshal's  deed  is  a 
deed  to  No.  379  is  the  question  for  you  to  determine ;  whether 
it  is  described  with  sufficient  distinctness,  taking  the  descrip- 
tion in  the  patent  and  deed ;  it  conveys  the  whole  grant,*  if  it 
conyeys  any.  The  amount  of  land,  the  number  of  acres,  being  * 
different  in  the  deed  from  that  in  the  patent,  you  are  only  to 
consider  as  a  circumstance  in  connection  with  all  the  other 
proof  in  your  inquiry  as  to  whether  the  description  in  the 
marshal's  deed  does  describe  either  one  of  the  two  James 
Stewart  surveys.  The  burden  is  on  the  plaintiff.  You  must 
be  satisfied  from  the  proof  given  that  No.  379,  the  western 
Stewart  grant,  is  the  land  described  in  the  marshal's  deed 
before  you  can  find  for  the  plaintiff.  If  the  proof  satisfies 
you  that  the  land  the  marshal  describes  in  his  deed  as  lying 
on  Bull  Hide  and  Cow  Bayou  streams  is  the  western  Stewart 
No.  379,  then  the  plaintiff  is  entitled  to  recover ;  if  otherwise, 
the  plaintiff  cannot  recover  and  your  verdict  must  be  for  the 
defendants,"  etc.     To  this  charge  the  defendants  excepted. 

Was  the  deed  to  De  Cordova  of  April  12,  1854,  admissible 
as  evidence  in  behalf  of  the  plaintiff  ?  The  statutes  of  Texas 
provide  that  every  instrument  of  writing  which  is  permitted 
or  required  by  law  to  be  recorded  in  the  office  of  the  clerk  of 
the  county  court,  and  which  has  been  or  may  be  so  recorded 
after  being  proven  or  acknowledged  in  the  manner  provided 
by  the  laws  in  force  at  the  time  of  its  registration,  shall  be 
admitted  as  evidence  without  the  necessity  of  proving  its 
execution,  provided  "  the  party  who  wishes  to  give  it  in  evi- 
dence shall  file  the  same  among  the  papers  of  the  suit  in 
which  he  proposes  to  use  it,  at  least  three  days  before  the 
commencement  of  the  trial  of  such  suit,  and  give  notice  of 
such  filing  to  the  opposite  party  or  his  attorney  of  record ; 
and  unless  such  opposite  party,  or  some  other  person  for  him 
shall,  within  three  days  before  the  trial  of  the  cause,  file  an 
affidavit  that  he  believes  such  instrument  of  writing  to  be 
forged."    Eev.  Stats.  Texas,  1879,  Art.  2257,  p.  330. 
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The  only  affidavit  in  the  record  was  that  of  Tindey  filed  in 
support  of  the  application  for  a  continuance.  It  may  well  be 
doubted  whether  that  was  such  an  affidavit  as  the  statute 
requires  in  order  to  impeach  a  deed.  It  was  not  filed  for  the 
specific  purpose  of  attacking  the  genuineness  of  the  deed  of 
1854,  when  it  should  be  oifered  in  evidence,  but  only  to  obtain 
a  postponement  of  the  trial.  There  is  ground  for  holding 
that  after  being  used  for  that  purpose  the  affidavit  had  fully 
performed  its  functions,  and  could  not  be  regarded  further  as 
attacking  that  deed.  Strihling  v.  Atkinsony  79  Texas,  162, 
164. 

But  without  deciding  this  point,  we  pass  to  the  considera- 
tion of  another  question  which  seems  to  be  controlling.  The 
statutes  of  Texas  regulating  the  pleadings  and  practice  in 
actions  of  trespass  to  try  title  provide  :  "  It  shall  not  be  nec- 
essary for  the  plaintiff  to  deraign  title  beyond  a  common 
source,  and  proof  of  a  common  source  may  be  made  by  the 
plaintiff  by  certified  copies  of  the  deeds  showing  a  chain  ^ 
of  title  to  the  defendant  emanating  from  and  under  such 
common  source;  but  before  any  such  certified  copies  shall 
be  read  in  evidence  they  shall  be  filed  with  the  papers  of 
the  suit  three  days  before  the  trial  and  the  adverse  party 
served  with  notice  of  such  filing  as  in  other  cases ;  provided, 
that  such  certified  copies  shall  not  be  evidence  of  title  in 
the  defendant  unless  offered  in  evidence  by  him,  and  the 
plaintiff  shall  not  be  precluded  from  making  any  legal  ob- 
jection to  such  certified  copies  or  the  originals  thereof  when 
introduced  by  the  defendants."  Kev.  Stats.  Texas,  1879,  Title 
9G,  c.  1,  Art.  4802.  In  Keijs  v.  Mason,  44  Texas,  140,  142, 
143,  the  court  refers  to  the  different  mo^es  in  which  the 
plaintiff  may  make  a  prima  facie  case  as  against  the  possession 
of  the  defendant,  among  which  is  to  prove  "  that  defendant 
and  himself  claim  the  land  under  a  common  source  of  title 
and  that  his  is  the  better  right  or  superior  title  under  such 

1  In  Sayles*s  Texas  Civil  Statutes,  vol.  2,  p.  636,  and  in  some  of  the  decisions 
of  the  Supreme  Court  of  Texas,  referring  to  this  statute,  this  word  Is 
•♦  claim ; "  but  the  original  act  of  September  28,  1871,  used  the  word  "  chain  " 
Texas  Laws  1871,  p.  3. 
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common  source.  Proof  of  title  by  the  plaintiff  in  either 
mode  may  not  conclusively  establish  his  right  to  the  land 
against  the  defendant,  but  it  overcomes  the  presumption  of 
right  from  his  possession,  and  throws  upon  him  the  burden  of 
disproving  the  plaintifPs  case  or  showing  a  superior  title  in 
himself;  as,  for  example,  that  he  holds  a  title  from  the  sover- 
eignty of  the  soil  of  older  date  or  superior  right  to  that  of 
the  plaintiff ;  that  by  a  subsequent  possession  to  that  on  which 
plaintiff  counts  he  has  title  by  prescription,  or  has  barred  the 
plaintiff's  right  of  recovery ;  or,  though  he  has  a  title  under 
a  common  source  wi£h  plaintiff,  he  also  has,  or  there  is  out- 
standing in  a  third  party,  a  superior  title  to  that  which  they 
claim  from  the  common  source,  which*  it  must  not  appear  that 
he  is  estopped  from  setting  up."  In  Crabtree  v.  WhiteseUe,  65 
Texas,  111,  115,  which  was  an  action  of  trespass  to  try  title  to 
land  which  had  been  partitioned  among  a  mother  and  her 
children,  the  part  in  controversy  falling  to  the  mother,  the 
court  said :  "  If  there  was  a  mistake  in  the  partition,  by 
which  she  got  more  than  her  share,  still  what  she  got  was 
the  land  in  controversy,  and  by  agreeing  that  she  was  the 
common  source  of  title,  the  appellant  is  precluded  from 
claiming  any  interest  in  the  land  not  derived  from  her." 
Again,  in  Bu^^s  v.  Oof,  79  Texas,  236,  239  :  "  The  rule  which 
renders  it  unnecessary  for  a  plaintiff  to  deraign  title  beyond 
the  common  source  is  one  of  convenience,  and  does  not  deprive 
a  defendant  of  the  right  to  show  that  he  has  the  superior 
right  through  the  common  source  or  otherwise.  The  statute 
provides  that  '  proof  of  a  common  source  may  be  made  by 
the  plaintiff  by  certified  copies  of  a  deed  showing  a  claim  of 
title  to  the  defendant  emanating  from  and  under  such  com- 
mon source.'  When  a  deed  is  introduced  which  shows  such  a 
claim  by  a  defendant,  that  is  sufficient,  although  the  deed  may 
be  for  some  cause  inoperative.  If  a  defendant  claims  through 
a  purchaser  under  execution  against  a  plaintiff,  the  sheriff's 
deed  may  not  for  some  cause  pass  the  title,  yet  such  a  deed 
will  be  suflBcient  evidence  of  common  source,  and  the  plaintiff 
need  not  deraign  title  beyond  himself  as  common  source. 
•     .    .    If  defendant  has  superior  right  to  the  land,  whether 
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this  arises  from  adverse  possession  or  other  fact,  this  he  is  not 
precluded  from  shomng ;  but,  in  the  absence  of  some  evidence 
on  his  part,  tending  to  show  such  superior  right,  the  plaintiff 
would  be  entitled  to  recover  on  proof  of  claim  of  title  emanat- 
ing from  and  under  the  common  source,  made  in  the  manner 
prescribed  by  the  statute."  See  also  Pearson  y:  Flanagan^  52 
Texas,  266,  279 ;  StegaU  v.  Huff,  54  Texas,  192,  197 ;  SdlTmn 
V.  Hardin,  58  Texas,  86 ;  Colder  v.  Ramsey,  66  Texas,  218, 219. 

These  adjudications  make  it  clear  that  it  was  not  necessary 
for  the  plaintiff  —  even  if  Tinsley 's  affidavit  for  continuance 
was  sufficient  as  an  affidavit  of  forgery  under  Art.  4802  — to 
prove  the  genuineness  of  the  alleged  deed  of  April  12, 1854, 
to  De  Cordova.  He  claimed  under  De  Cordova,  by  virtue  of 
the  marshal's  deed  conveying  all  his  right,  title  and  interest 
in  the  lands  in  dispute.  The  plaintiff  introduced  the  deed 
from  De  Cordova's  administrator  to  Cox  for  the  purpose  of 
showing  a  common  source  of  title  with  the  defendants.  The 
defendants  introduced  the  same  deed  without  disclaiming  the 
title  conveyed  by  it,  for  the  purpose,  the  bill  of  exception  dis- 
tinctly states,  (and  this  court  must  accept  that  statement  a« 
conclusive,)  of  showing  title  in  themselves,  as  well  as  good 
faith  in  making  improvements.  So  that,  upon  this  branch  of 
the  case  —  it  appearing  that  the  parties  claimed  under  a  com 
mon  source  —  the  law  was  clearly  for  the  plaintiff,  unless  the 
defendants  had  established  a  superior  right  in  themselves,  or 
unless  the  plaintiff  had  failed  to  acquire  by  the  marshal's  deed 
the  right,  title  and  interest  of  De  Cordova. 

In  reference  to  the  deed  to  Cox  and  Tinsley  from  Mrs. 
Stewart  and  others  of  November  16,  1889,  which  was  intro- 
duced to  show  a  superior  title  in  the  defendants — they  assum- 
ing that  the  deed  of  April  12,  1854,  was  a  forgery — it  need 
only  be  said  that  there  is  an  entire  absence  of  proof  that  the 
grantors  in  that  deed  were  the  heirs  either  of  the  patentee, 
James  Stewart,  or  of  William  H.  Stewart  and  John  T.  Stew- 
art. Moreover,  we  do  not  find  from  any  of  the  defendants' 
numerous  requests  for  instructions  that  anything  was  claimed 
by  them,  at  the  trial,  on  account  of  the  deed  of  November  16, 
1889,  obtained  just  before  the  commencement  of  the  trial. 
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So  that  the  vital  question  in  the  case  is  as  to  the  validity  ol 
the  marshal's  deed  of  September  7,  1858 ;  for  that  deed,  if 
valid,  passed  to  the  plaintiff,  before  the  date  of  the  deed  from 
Davis,  administrator,  to  Cox,  the  entire  interest  of  De  Cor 
dova  the  conmion  source  of  title ;  but  if,  for  any  reason  it 
was  void,  and  if  the  deed  of  April  12,  1854,  could  not  have 
been  read  in  evidence  as  an  ancient  document,  the  plaintiff 
must  fail  for  want  of  suflBcient  proof  that  he  acquired  that 
interest. 

The  marshal's  deed  recites  a  judgment,  rendered  on  the 
24th  day  of  March,  1856,  in  favor  of  Edmond  J.  Hart,  Isaac 
N.  Marks  and  Bamett  B.  Hart,  for  $1061.50,  and  costs,  in  the 
District  Court  of  the  United  States  for  the  Eastern  District 
of  Texas,  against  J.  De  Cordova,  execution  upon  which  was 
August  16,  1858,  levied  on  (the  deed  containing  no  other 
description  of  the  premises)  "  a  certain  tract  or  parcel  of  land 
as  the  property  of  said  J.  De  Cordova,  containing,  by  estima- 
tion, eight  hundred  and  ninety  acres  of  land,  lying  in  Milam 
Land  District  and  County  of  McLennan,  aforesaid,  on  Cow 
Bayou  and  Bull  Hide  streams,  patented  to  the  heirs  of  James 
Stewart  for  nine  hundred  and  sixty  acres."  It  recites,  also, 
the  sale  of  the  land  at  public  auction  to  the  plaintiffs  in  the 
execution,  and  conveys  to  them,  their  heirs  and  assigns  for- 
ever, all  the  right,  title  and  interest  of  De  Cordova  in  the 
land  levied  on  and  sold. 

The  defendants  objected  to  the  admission  of  the  marshal's 
deed  as  evidence  upOn  the  ground  that  it  did  not  sufficiently 
describe  any  land,  and,  if  any,  not  the  land  embraced  by 
patent  No.  379.  We  are  of  opinion  that  the  charge  to  the  jury 
in  reference  to  this  deed  was  unobjectionable.  In  White  v. 
Lwning^  93  U.  S.  514,  523,  this  court  said :  "The  policy  of  the 
law  does  not  require  courts  to  scrutinize  the  proceedings  of  a 
judicial  sale  with  a  view  to  defeat  them.  On  the  contrary, 
every  reasonable  intendment  will  be  made  in  their  favor,  so 
as  to  secure,  if  it  can  be  done  consistently  with  legal  rules, 
the  object  they  were  intended  to  accomplish."  And  we  do  not 
understand  that  any  different  rule  prevails  in  Texas.  In 
Kingston  v.  Pickens^  46  Texas,  99,  101,  the  court  says :  "  The 
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construction  of  a  deed,  being  a  matter  of  law,  is  for  the  court 
If,  therefore,  the  land  intended  to  be  conveyed  by  it  be  so 
inaccurately  described  that  it  appears,  on  an  inspection  of  the 
deed,  the  identity  of  the  land  is  altogether  uncertain  and  can- 
not be  determined,  the  court  should  pronounce  it  void ;  but 
when  the  uncertainty  does  not  appear  upon  the  face  of  the 
deed,  but  arises  from  extraneous  facts,  as  in  other  cases  of 
latent  ambiguity,  parol  evidence  is  admissible  to  explain  or 
remove  it.  In  such  cases  the  deed  should  not  be  excluded 
from  the  jury,  but  should  go  to  them  along  with  the  parol 
evidence,  to  explain  or  remove  such  ambiguity ;  and  the  iden- 
tity of  the  land  is  then  a  mixed  question  of  law  and  fact,  to 
be  determined  by  the  jury  under  the  instructions  of  the  court/* 
So,  in  Wilson  v.  S^nith^  50  Texas,  365,  369,  the  court,  referring 
to  a  sheriffs  deed  of  land,  said :  "  Certainly  the  deed  cannot 
be  pronounced  void  upon  mere  inspection;  for  it  cannot  be 
said  that  it  appears  from  the  face  of  the  deed  that  the  land 
conveyed  cannot  be  identified  by  the  aid  of  extrinsic  evi- 
dence." 

The  case  of  Brmon  v.  ChamherSy  63  Texas,  131,  135,  is  cited 
by  the  defendants  in  support  of  their  contention.  While  the 
court  says  that  no  presumption  will  be  indulged  in  favor  of  a 
sheriffs  deed  for  land,  that  case  is  not  in  conflict  with  previous 
decisions ;  for  the  court  says  that  "  the  conveyance  must  con- 
tain such  a  description  as  will  enable  the  purchaser  to  find 
and  identify  the  land,"  and  "  if,  from  the  description  contained 
in  the  sheriffs  deed,  or  deeds  or  instruments  therein  referred 
to,  the  land  can  be  found  and  identified  with  reasonable 
certainty,  then  the  conveyance  will  be  sustained."  It  cites 
with  approval  the  language  of  a  text- writer,  who  says  that* 
"  when  a  deed  refers  to  another  deed,  or  a  map,  or  a  survey, 
it  has  the  effect  to  incorporate  such  deed,  map  or  survey  into 
the  description,  the  same  as  if  copied  into  the  deed  itself,  and 
what  is  therein  described  will  pass."  Martindale  on  Convey- 
ances, §  108.  See  also  Flannegom  v.  Boggeas^  46  Texas,  330, 
335 ;  Norris  v.  Ihmt^  51  Texas,  609,  614 ;  Steinbeck  v.  IStonej 
53  Texas,  382,  386 ;  Bagsdale  v.  Jiobinson,  48  Texas,  375,  395 ; 
Knowl^es  v.  TorbitU  53  Texas,  557. 
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The  court  below  could  upt  have  said  that  the  marshal's 
deed  was  void,  upon  its  face,  for  uncertainty  in  the  description 
of  the  land  conveyed.  It  conveyed  898  acres,  by  estimation, 
of  land  lying  in  a  named  land  district  and  county,  on  "  Cow 
Bayou  and  Bull  Hide  streams,"  which  was  "  patented  to  the 
heirs  of  James  Stewart  for  960  acres."  It  could  not  be 
assumed,  as  matter  of  law,  that  this  land  could  not  be  identi- 
fied. It  was  for  the  jury  to  say,  upon  all  the  evidence, 
whether  the  land,  so  conveyed,  was  that  levied  upon  by  the 
marshal,  and  described,  in  patent  No.  379  to  James  Stewart's 
heirs  for  960  acres,  as  being  "  in  Milam  district,  on  the  waters 
of  Bull  Hide  Creek  and  Cow  Bayou,  about  twelve  and  a  half 
miles  S.  W.  from  Waco  Village,"  or  the  960  acres  described 
in  patent  No.  380,  as  being  "  in  Milam  district,  on  Bull  Hide 
Creek,  about  eleven  nules  S.  W.  by  S.  from  Waco  Village." 
An  ingenious  argument  was  made  to  show  that  the  description 
in  the  marshal's  deed  best  suited  the  lands  embraced  in  patent 
No.  380.  But  the  whole  matter  was  fairly  submitted  to  the 
jury  under  the  injunction  that  the  plaintiff  could  not  recover 
unless  the  proof  showed  that  the  land  described  in  patent  No. 
379,  the  western  Stewart  grant,  was  that  conveyed  by  the 
marshal's  deed.  In  order  to  identify  the  land  the  jury  were 
entitled  to  look  at  the  written  documents,  in  connection  with 
the  parol  evidence.  "  It  is  undoubtedly  essential,"  Chief  Jus- 
tice Marshall  said,  "to  the  validity  of  a  grant  that  there  should 
be  a  thing  granted  which  must  be  so  described  as  to  be  capable 
of  being  distinguished  from  other  things  of  the  same  kind. 
But  it  is  not  necessary  that  the  grant  itself  should  contain 
such  a  description  as,  without  the  aid  of  extrinsic  testimony, 
to  ascertain  precisely  what  is  conveyed."  Blake  v.  Doherty^ 
6  Wheat.  359,  362.  See  also  Reed  v.  Proprs.  Merrimack 
Locks  <6g.,  8  How.  274,  288,  289. 

For  the  reasons  stated,  we  think  that  the  marshal's  deed 
was  admissible  in  evidence,  and  established  the  plaintiff's 
right  to  the  lands  in  dispute  as  against  the  defendants. 

The  defendants  asked  that  if  their  motions  for  new  trial 
and  in  arrest  of  judgment  were  overruled,  the  judgment  be 
amended  so  as  to  give  them  a  direct  execution  against  the 
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plaintiff  for  the  value  of  their  respective  improvements,  in  the 
event  the  plaintiff  failed  to  pay  for  the  same  within  one  year 
from  the  date  of  the  judgment,  and  in  the  event  they  failed, 
within  six  months  after  the  expiration  of  such  year,  to  pay 
the  plaintiff  the  assessed  value  of  the  land.  This  motion  was 
denied,  and  the  action  of  the  court  thereon  is  assigned  for 
error. 

The  statutes  of  Texas  making  provision  for  an  allowance  for 
improvements  in  actions  of  trespass  to  try  title  are  as  follows : 

"  Art.  4813.  The  defendant,  in  any  action  of  trespass  to 
try  title,  may  allege  in  his  pleadings  that  he  and  those  under 
whom  he  claims  have  had  adverse  possession  in  good  faith  of 
the  premises  in  controversy,  for  at  least  one  year  next  before 
the  conmiencement  of  such  suit ;  and  that  he  and  those  under 
whom  he  claims  have  made  permanent  and  valuable  improve- 
ments on  the  lands  sued  for  during  the  time  they  have  had 
such  possession,  stating  the  improvements  and  their  value 
respectively ;  and  stating  also  the  grounds  of  such  claim. 

"  Abt.  4814.  Where  the  defendant  has  filed  his  claim  for 
an  allowance  for  improvements  in  accordance  with  the  pre- 
ceding article,  if  the  court  or  jury  find  that  he  is  not  the  right- 
ful owner  of  the  premises  sued  for,  but  that  he  and  those 
under  whom  he  claims  have  made  permanent  and  valuable 
improvements  thereon,  being  possessors  thereof  in  good  faith, 
the  court  or  jury  shall  at  the  same  time  estimate  from  the 
testimony  — 

"  1.  The  value  at  the  time  of  trial  of  such  improvements  as 
were  so  made  before  the  filing  of  the  suit,  not  exceeding  the 
amount  to  which  the  value  of  the  premises  is  actually  increased 
thereby : 

"  2.  The  value  of  the  use  and  occupation  of  the  premises 
during  the  time  the  defendant  was  in  possession  thereof,  (exclu- 
sive of  the  improvements  thereon  made  by  himself  or  those 
under  whom  he  claims,)  and  .also,  if  authorized  by  the  plead- 
ings, the  damages  for  waste  or  other  injury  to  tiie  premises 
committed  by  him,  not  computing  such  annual  value  for  a 
longer  time  than  two  years  before  suit,  nor  damages  for  waste 
or  injury  done  before  said  two  years : 
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"3.  The  value  of  the  premises  recovered,  without  the 
improvements  made  as  aforesaid. 

"  Akt.  4815.  If  the  sum  estimated  for  the  improvements 
exceed  the  damages  estimated  against  the  defendant  and  the 
value  of  the  use  and  occupation  as  aforesaid,  there  shall  then 
be  estimated  against  him,  if  authorized  by  the  testimony,  the 
value  of  the  use  and  occupation  and  the  damages  for  injury 
done  by  him,  or  those  under  whom  he  claims,  for  any  time 
before  the  said  two  years,  so  far  as  may  be  necessary  to  balance 
the  claim  for  improvements,  but  no  further ;  and  he  shall  not 
be  liable  for  the  excess,  if  any,  beyond  the  value  of  the  im- 
provements. 

"  Art.  4816.  If  it  shall  appear  from  the  finding  of  the 
court  or  jury,  under  the  two  preceding  articles,  that  the  esti- 
mated value  of  the  use  and  occupation  and  damages  exceed 
the  estimated  value  of  the  improvements,  judgment  shall  be 
entered  for  the  plaintiflf  for  the  excess  and  costs  in  addition  to 
a  judgment  for  the  premises ;  but  should  the  estimated  value 
of  the  improvements  exceed  the  estimated  value  of  the  use 
and  occupation  and  damages,  judgment  shall  be  entered  for 
the  defendant  for  the  excess. 

'*  Aet.  4817.  In  any  action  of  trespass  to  try  title  when  the 
lands  or  tenements  have  b^en  adjudged  to  the  plaintiflf,  and 
the  estimated  value  of  the  improvements  in  excess  of  the  value 
of  the  use  and  occupation  and  damages  has  been  adjudged  to 
the  defendant,  no  writ  of  possession  shall  be  issued  for  the 
term  of  one  year  after  the  date  of  the  judgment,  unless  the 
plaintiff  shall  pay  to  the  clerk  of  the  court  for  the  defendant 
the  amount  of  such  judgment  in  favor  of  the  defendant,  with 
the  interest  thereon. 

"  Art.  4818.  If  the  plaintiff  shall  neglect  for  the  term  of 
one  year  to  pay  over  the  amount  of  said  judgment  in  favor 
of  the  defendant,  with  the  interest  thereon,  as  directed  in  the 
inreceding  article,  and  the  defendant  shall,  within  six  months 
after  the  expiration  of  said  year,  pay  to  the  clerk  of  the  court 
for  the  plaintiff  the  value  of  the  lands  or  tenements  without 
regard  to  the  improvements,  as  estimated  by  the  court  or  jury, 
then  the  plaintiff  shall  be  forever  barred  of  his  writ  of  posses- 
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sion,  and  from  ever  having  or  maintaining  any  action  what- 
ever against  the  defendant,  his  heirs  or  assigns,  for  the  lands 
or  tenements  recovered  by  such  suit. 

"  Art.  4819.  If  the  defendant  or  his  legal  representatives 
shall  not,  within  the  six  months  aforesaid,  pay  over  to  the 
clerk  for  the  plaintiff  the  estimated  value  of  the  lands  or  ten- 
ements, as  directed  in  the  preceding  article,  then  the  plaintiff 
may  sue  out  his  writ  of  possession  as  in  ordinary  cases. 

"  Art.  4820.  The  judgment  or  decree  of  the  court  shall  re- 
cite the  estimated  value  of  the  premises  without  the  improve- 
ments, and  shaU  also  include  the  conditions,  stipulations,  and 
directions  contained  in  the  three  preceding  articles,  so  far  aa 
they  may  be  applicable  to  the  case  before  the  court."  Rev. 
Stats.  Texas,  1879. 

We  are  of  opinion  that  the  motion  of  defendants  Cox 
and  Echols  for  an  execution  against  the  plaintiff  was  based 
upon  an  erroneous  interpretation  of  the  statute,  the  object  of 
which  was  to  concentrate  in  one  person  the  ownership  of  the 
land  and  of  the  improvements.  The  plaintiff,  as  holder  of 
the  title,  was  given  one  year  within  which  to  pay  for  such  im- 
provements. If  he  did  not  do  so  within  that  time,  then  the 
defendant  could  take  the  land,  at  its  assessed  value,  and  foiv 
ever  bar  the  plaintiff  of  his  writ  of  possession.  If  the  defend- 
ant did  not  exercise  that  privilege  within  the  time  prescribed, 
then  the  plaintiff  was  entitled  to  his  writ  of  possession.  Under 
the  construction  for  which  the  defendants  contend,  the  owner 
of  the  land  could  be  improved  out  of  his  title  by  ameliorations 
for  which  he  did  not  desire  to  pay,  or  for  which,  perhaps,  he 
was  unable  to  pay.  What  the  statute  intended  to  effect  was, 
to  secure  to  the  possessor  in  good  faith  compensation  for  his 
improvements,  either  by  direct  payment  therefor  by  the  owner 
of  the  land,  or  by  giving  him  an  opportunity  to  take  the  land 
at  its  assessed  value  where  the  plaintiff  elected  not  to  pay  for 
the  improvements  and  keep  the  land.  The  requirement  that, 
if  the  defendant  or  his  legal  representatives  should  not,  within 
the  time  prescribed,  pay  over  to  the  clerk  for  the  plaintiff  the 
value  of  the  lands  or  tenements,  estimated  without  regard  to 
the  improvements,  the  plaintiff  could  sue  out  his  writ  of  pes* 
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session  as  in  ordinary  cases,  necessarily  means  that,  in  such  a 
case,  (the  defendants  having  elected  not  to  take  the  land  at 
its  assessed  value,)  the  legal  title  must  prevail,  and,  therefore, 
the  plaintiff  should  recover  the  land  without  paying  for  the 
improvements.  The  statute,  so  construed,  gives  a  possessor 
in  good  faith,  who  has  made  valuable  improvements,  all  that 
he  is  equitably  entitled  to  demand. 

There  are  no  other  questions  in  the  case  involving  the  sub- 
stantial rights  of  the  defendants,  or  that  we  deem  it  neces- 
sary to  notice  in  this  opinion.  We  find  no  error  in  the 
judgment,  and  it  must  be 

Affi/rmed. 


ST.  LOUIS,  VANDALIA  AND  TERRE  HAUTE  RAIL- 
ROAD COMPANY  V.  TERRE  HAUTE  AND  INDIAN- 
APOLIS RAILROAD  COMPANY. 

APP£AX    FROM    THE    CIRCUIT    COURT    OF    THE    UNrTED    STATES    FOR 
THE   SOUTHERN   DISTRICT   OF    ILLINOIS. 

Ho.  42.    Axv^^A  April  24, 27, 28, 1801.  —  Decided  May  16, 1802. 

The  Statute  of  Illinois  of  February  12, 1855,  empowering  all  railroad  cor- 
porations Incorporated  under  the  laws  of  the  State  to  make  *'  contracts 
and  arrangements  with  each  other,  and  with  railroad  corporations  of 
other  States,  for  leasing  or  running  their  roads,"  authorizes  a  railroad 
corporation  of  Illinois  to  make  a  lease  of  its  road  to  a  railroad  corpora- 
tion of  another  State ;  but  confers  no  power  on  a  railroad  corporation  of 
the  other  State  to  take  such  a  lease,  if  not  authorized  to  do  so  by  the 
laws  of  its  own  State. 

A  railroad  corporation  of  Indiana  is  not  empowered  to  take  a  lease  of  a 
railroad  in  another  State  by  the  statute  of  Indiana  of  February  28,  1858, 
c.  85,  authorizing  any  railroad  corporation  of  that  State  to  unite  its  rail- 
road with  a  railroad  constructed  in  an  adjoining  State,  and  to  consolidate 
the  stock  of  the  two  companies ;  or  to  extend  its  road  into  another  State ; 
or  **  to  make  such  contracts  and  agreements  with  any  such  road  con- 
structed In  an  adjoining  State,  for  the  transportation  of  freight  and  pas- 
sengers, or  for  the  use  of  its  said  road,  as  to  the  board  of  directors  may 
seem  proper.** 

A  lease  for  nine  hundred  and  ninety-nine  years  by  one  railroad  corporation 
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of  its  railroad  and  franchise  to  another  ikilroad  corporatioD,  which  is 
ultra  vires  of  one  or  of  both,  will  not  be  set  aside  by  a  court  of  equity  at  the 
snit  of  the  lessor,  when  the  lessee  has  been  in  possession,  paying  the  stipu- 
lated rent,  for  seventeen  years,  and  has  taken  no  steps  to  repudiate  or 
rescind  the  contract 

This  was  a  bill  in  equity,  filed  July  6, 1887,  by  the  St.  Louis, 
Yandalia  and  Terre  Haute  Kailroad  Company,  a  corporation 
of  Illinois,  against  the  Terre  Haute  and  Indianapolis  Kaibroad 
Company,  a  corporation  of  Indiana,  to  set  aside  and  cancel  a 
conveyance  of  the  j)laintiflf's  railroad  and  franchises  to  the 
defendant  for  a  term  of  nine  hundred  and  ninety-nine  years. 
The  bill  contained  the  following  allegations : 

That  the  plaintiff  was  incorporated  by  a  statute  of  Illinois 
of  February  10,  1865,  amended  by  a  statute  of  February  8, 
1867,  to  construct  and  maintain  a  railroad  from  the  left  bank 
of  the  Mississippi  Biver  opposite  St.  Louis  eastward  through 
the  State  of  Illinois  to  a  point  on  the  Wabash  River,  conven- 
ient for  extending  its  road  to  Terre  Haute  in  the  State  of  Indi- 
ana ;  and  was  not  authorized  by  its  charter,  or  by  any  law  of 
Illinois,  to  lease  its  railroad,  or  by  any  other  contract  or  con- 
veyance to  part  with  the  entire  possession,  control  and  use  of 
its  property  and  franchise  or  to  deprive  itself  of  and  vest  in 
others  the  power  of  control  in  the  management  of  its  said  road 
and  other  property  and  in  the  exercise  of  its  franchises,  includ- 
ing the  right  to  impose  and  collect  tolls  for  the  transportation 
of  passengers  and  freight,  indefinitely  or  for  any  fixed  period 
of  time. 

That  the  defendant  was  incorporated  by  a  statute  of  Indiana 
of  January  26, 1847,  amended  by  a  statute  of  March  6,  1865, 
to  construct  and  maintain  a  railroad  from  some  point  on  the 
western  line  of  the  State  of  Indiana  eastward  through  Terre 
Haute  to  Indianapolis ;  and  was  not  authorized  by  its  charter, 
or  by  any  law  of  Indiana,  to  make  or  accept  any  lease,  con- 
tract or  other  conveyance  by  which  it  should  acquire  or  obtain, 
either  indefinitely  or  for  a  fixed  time,  the  ownership,  manage- 
ment or  control  of  any  railroad  located  beyond  the  limits  of 
Indiana. 

That  the  plaintiff  proceeded  to  construct,  and  on  or  about 


Digitized  by 


Google 


ST.  LOUIS  RAILROAD  v.  TERRE  HAUTE  RAILROAD.     395 

Statement  of  the  Case. 

July  1, 1870,  completed  the  construction  and  equipment  of  it9 
road ;  that  in  order  to  obtain  money  for  this  purpose,  on  April 
6, 1867,  it  executed  a  mortgage  or  deed  of  trust  of  all  its  rail- 
road, property  and  franchises,  to  secure  the  payment  of  bonds 
amounting  to  $1,900,000,  and  agreeing  to  set  apart  annually 
from*its  earnings  the  sum  of  $20,000,  as  a  sinking  fund  for 
payment  of  the  bonds ;  that  on  March  13,  1868,  it  executed  a 
second  mortgage  to  secure  the  payment  of  additional  bonds  to 
the  amount  ot  $2,600,000 ;  that  all  the  bonds  aforesaid  were 
sold,  and  outstanding  and  unpaid ;  and  that  no  sinking  fund 
had  been  created,  as  provided  for  in  the  first  mortgage. 

That  on  February  10,  1868,  the  plaintiff  and  the  defendant 
executed  a  pretended  lease,  (set  forth  in  the  bill,  and  copied  in 
the  margin,^)  of  the  plaintiflPs  railroad,  property  and  franchises 


1  Whereas  a  contract  for  the  construction  and  equipment  of  the  St.  Lonis, 
Vandalia  and  Terre  Haute  Railroad,  l>elonging  to  a  corporation  of  the  State 
of  Illinois,  has  been  entered  into  this  day,  by  which  arrangements  have  been 
made  to  conorplete  and  equip  said  road  between  East  St.  Louis  and  the  State 
line  of  Indiana  in  the  manner  set  forth  in  said  contract : 

And  whereas  the  Terre  Haute  and  Indianapolis  Railroad  Company,  a  cor- 
poration of  the  State  of  Indiana,  has  proposed  to  construct  without  delay  a 
first-class  railroad,  being  an  extension  of  their  present  road  from  Terre 
Haute  to  the  state  line  of  Indiana,  upon  such  location  as  will  connect  prop- 
erly and  directly  with  the  St.  Louis,  Vandalia  and  Terre  Haute  Railroad  at 
the  state  line  of  Illinois : 

And  whereas  it  is  desirable  that  the  said  lines  when  connected  should  be 
operated  by  the  Terre  Haute  and  Indianapolis  Railroad  Company  as  one 
road  between  Indianapolis  and  St.  Louis,  and  the  said  Terre  Haute  and 
Indianapolis  Railroad  Company  having  proposed  to  lease  and  operate  the 
said  St.  Louis,  Vandalia  and  Terre  Haute  Railroad  for  a  period  of  nine 
hundred  and  ninety-nine  years :  It  is  therefore  agreed,  first  — 

That  upon  the  completion  of  the  road  between  East  St.  Louis  and  the 
state  line  of  Indiana,  the  Terre  Haute  and  Indianapolis  Railroad  Com- 
pany shall  take  charge  of  and  operate  the  same  with  its  equipment  for  a 
period  of  nine  hundred  and  ninety-nine  years,  for  which  they  shall  be 
allowed  sixty-five  per  cent  of  the  gross  receipts  from  all  traffic  moved  over 
the  line,  or  business  done  thereon,  and  from  the  property  of  the  company, 
as  a  consideration  for  working  and  maintenance  expenses,  the  remaining 
thirty-five  per  cent  to  be  appropriated  as  foUows :  Ist.  To  the  payment  of 
interest  on  the  first  and  second  mortgage  bonds  of  the  St.  Louis,  Vandalia 
and  Terre  Haute  Railroad  Company  according  to  their  legal  priority. 
2d.  AU  the  surplus  of  said  thirty-five  per  cent  to  be  paid  over  to  the 
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to  the  defendant  for  nine  hundred  and  ninety-nine  years,  the 
defendant  retaining  sixty-five  per  cent  of  the  gross  receipts, 
and  the  rest  to  be  applied  to  the  payment  of  interest  on  the 
mortgage  bonds,  and  any  surplus  paid  to  the  plaintiff. 

That  on  January  12, 1869,  the  plaintiff's  board  of  directors 
passed  a  resolution,  undertaking  to  authorize  its  president  to 
change  the  terms  of  said  lease  so  that  the  defendant  should  be 
allowed  seventy,  instead  of  sixty-five  per  cent  of  the  gross 
receipts,  "but  if  the  working  and  maintenance  expenses  oi 
said  road  shall  be  less  than  seventy  per  cent  of  the  gross 
receipts  aforesaid,  then  all  of  such  excess  shall  be  paid  over 
to"  the  plaintiff. 

That  by  a  statute  of  Illinois  of  February  16,  1865,  in  forc<8 
at  the  time  of  the  execution  and  delivery  of  the  pretended 
lease,  it  was  not  lawful  for  any  railroad  company  of  Illinois, 


St.  Louis,  YandaUa  and  Terre  Haute  Railroad  Company  seml-annuallyf  t<» 
be  disposed  of  by  It  for  the  benefit  of  its  stockholders. 

If  the  thirty-five  per  cent  should  from  any  cause  not  be  sufficient  In 
amount  to  protect  the  interest  on  mortgage  bonds  and  sinking  funds 
therefor  as  they  mature  from  time  to  timei  together  with  the  payment  of 
taxes  and  proper  cost  of  maintaining  organization,  so  that  the  rights  of 
stockholders  may  be  preserved,  then  and  in  that  event  the  lessee  shall 
advance  for  the  company  whatever  amounts  may  be  needed,  to  be  accounte<* 
for  under  the  yearly  averages  of  this  lease  during  this  contract 

It  is  further  agreed  that  the  Terre  Haute  and  Indit^napolis  Railroad 
Company  as  lessee  shall  enjoy  all  the  rights,  powers  and  privileges  of  the 
St.  Louis,  Vandalia  and  Terre  Haute  Railroad  Company,  so  far  as  the  same 
may  be  needful  to  maintain  and  operate  said  railroad ;  also  to  impose  and 
collect  tolls  and  rates  for  transportation,  and  do  all  other  acts  and  things, 
as  fully  and  as  efliectually  as  the  said  St.  Louis,  Vandalia  and  Terre  Haute 
Railroad  Company  could  do  if  operating  said  line,  it  always  being  under- 
stood and  agreed  that  the  gross  proceeds  from  through  or  joint  traffic  or 
business  shall  be  divided  on  the  pro  rata  basis  per  mile  for  distance  moved 
on  the  road  of  each  party. 

In  witness  whereof  the  parties  have  respectively  hereunto  affixed,  this 
the  tenth  day  of  February,  1868,  their  official  signatures  and  seals  under 
authority  of  their  boards  of  directors. 

The  St.  Louis,  Vandalia  and  Terrb  Hautb  Railroad  Company, 
[seal.]  By  J.  F.  Alexandre,  President, 

Tub  Tkkrk  Hautb  and  Indianapolis  Railroad  Company, 
[seal]  By  W.  R.  McKsxs,, President, 
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or  its  directors,  to  oonsolidate  its  railroad  with  any  railroad 
out  of  the  State,  or  to  lease  its  railroad  to  any  railroad  com- 
pany out  of  the  State,  or  to  lease  any  railroad  out  of  the 
State,  without  the  written  consent  of  all  its  stockholders 
residing  within  the  State;  and  that  fifty-nine  of  the  plaintiff's 
stockholders  residing  in  Illinois  never  consented  to  or  ratified 
the  lease. 

That,  on  the  completion  of  the  plaintiff's  road,  the  defend- 
ant took  possession  of  and  had  ever  since  operated  it,  and  had 
received,  in  tolls  and  otherwise,  more  than  $21,600,000 ;  that 
the  pretended  lease  was  void,  for  want  of  lawful  power  in 
either  party  to  enter  into  it ;  that  the  defendant,  by  taking  pos- 
session of  the  plaintiff's  railroad  and  property  without  right, 
became  in  equity  a  trustee  of  the  plaintiff,  and  liable  to  account 
to  it  for  the  property  and  for  all  tolls  and  emoluments  which 
the  defendant  had,  or  ought  to  have,  collected  and  received 
therefrom,  and  to  restore  the  property  to  the  plaintiff ;  that 
the  defendant  had  refused,  though  requested,  to  turn  over  to 
the  plaintiff  the  road  and  property,  or  the  income  thereof,  and 
had  thus  rendered  the  plaintiff  unable  to  establish  a  sinking 
fond,  as  required  by  the  first  mortgage ;  and  that  great  and 
irreparable  injury  would  be  done  to  the  plaintiff  and  its  stock- 
holders unless  it  was  restored  to  the  possession  and  control  of 
the  railroad,  property  and  franchises. 

That  at  the  time  when  the  lease  was  executed  by  the  plain- 
tiff its  officers  supposed  that  it  had  lawful  power  to  do  so ;  but 
that  it  had  recently  been  advised  by  counsel  that  it  had  no 
^ch  power,  that  it  was  its  duty  at  once  to  repudiate  this  pre- 
tended lease  and  to  resume  the  possession,  control  and  use  of 
its  property  and  franchises,  and  that  it  had  rendered  itself 
liable  to  have  its  charter  forfeited  by  the  State;  that  the 
present  income  was  more  than  sufficient  to  pay  the  interest  on 
the  bonds  and  to  establish  a  sinking  fund ;  |ind  that,  by  reason 
of  the  failure  to  establish  a  sinking  fund,  proceedings  might 
at  any  time  be  instituted  to  foreclose  the  first  mortgage. 

That  the  taking  of  long  and  complicated  accounts,  covering 
a  period  of  nearly  seventeen  years  and  involving  a  great  many 
items,  was  necessary  for  the  protection  and  enforcement  of 
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the  plaintiff's  rights;  that  the  pretended  lease  was  a  cloud 
on  the  plaintiff's  title ;  that  a  court  of  law  had  no  jurisdiction 
adequate  to  take  the  account  or  to  cancel  the  lease ;  and  that 
the  defendant  was  daily  withdrawing  large  sums  of  money 
from  the  jurisdiction  of  the  court  to  the  irreparable  injury  of 
the  plaintiff. 

The  bill,  as  originally  framed,  prayed  for  a  cancellation  and 
surrender  of  the  lease,  for  a  return  of  the  railroad  and  other 
property  held  under  it,  for  an  injunction  against  disturbing 
the  plaintiff  in  the  possession  and  control  thereof,  and  for  an 
account  of  the  sums  which  the  defendant  had  received,  or  with 
due  diligence  might  have  received,  from  the  use  and  operation 
of  the  railroad  and  property ;  or,  if  the  lease  should  be  held 
valid,  for  an  account  of  the  sums  due  under  the  lease ;  and  for 
further  relief. 

The  defendant  demurred  to  the  bill,  for  want  of  equity,  for 
laches,  for  multifariousness,  and  because  the  plaintiff  had  an 
adequate  remedy  at  law.  The  Circuit  Court  sustained  the 
demurrer  on  all  these  grounds,  as  stated  in  its  opinion  reported 
in  33  Fed.  Eep.  440.  The  plaintiff  thereupon,  by  leave  of 
court,  amended  the  bill,  by  striking  out  the  prayer  for  alter- 
native relief  in  case  the  lease  should  be  held  valid.  The  de- 
fendant demurred  to  the  amended  bill,  on  the  same  grounds 
as  before,  except  multifariousness.  The.  court,  delivering  no 
further  opinion,  sustained  the  demurrer,  and  dismissed  the 
bill ;  and  the  plaintiff  appealed  to  this  court 

Mr,  Lyman  TrumhuU  and  Mr.  John  M,  Butler  (with  whom 
were  Mr,  Henry  S.  Rohhins  and  Mr,  Perry  Trwmhull  on  the 
brief)  for  appellant. 

I.  The  execution  of  the  lease  by  the  appellee  was  uLt/ra  vires 
and  for  this  reason;void.  Pennsylvania  JRailroad  v.  St.  Louis 
<&G.  Railroad^  118  U.  S.  290;  Oregon  Railway  Company  v. 
Oregonian  Railway^  130  U.  S.  1 ;  Tipjpecam,oe  County  v.  Lor 
fayette  (Sac.  Railroad^  50  Indiana,  85 ;  Bank  of  Augusta  v. 
Earle^  13  Pet.  519;  Canada  Southern  Railway  v.  Gebhard^ 
109  U.  S.  527 ;  Starkweather  v.  Am.  BiUe  Society,  72  Illinois, 
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50 ;  St.  Clara  Female  Academy  v.  SuUiva^y  116  Illinois,  375 ; 
Thomp%(m  V.  WaterB^  25  Michigan,  214 ;  Dia/mand  Match  Co. 
V.  Powers^  51  Michigan,  145. 

n.  The  appellant  could  not,  by  its  charter,  yield  up  the  con- 
trol of  its  road,  as  attempted  by  this  lease,  and  it  is  for  this 
reason  void.  Railroad  Co.  v.  Vance^  96  U.  S.  453 ;  3  Starr  & 
Curtis  (111.)  Stat.  447 ;  Eagle  v.  Kohn,  84  111.  292 ;  Richeson  v. 
People^  115  Illinois,  450 ;  Farmerff  Loam,  db  Trust  Co.  v.  St. 
Joseph  <k  Denver  Railroad^  1  McCrary,  247;  S.  C  2  Fed. 
Rep.  117 ;  Archer  v.  Terre  Haute  (Sbc.  Railroad  Co.^  102  Illi- 
nois, 493;  Great  Northern  Rail/may  v.  Eastern  Railway ^  9 
Hare,  306 ;  Thomas  v.  Rail/road  Co.,  101  U.  S.  71 ;  Pennsyl- 
vania Railroad  v.  St.  Louis,  Alton  <bc.  Railroad,  118  U.  S. 
290 ;  Stevens  v.  Pratt,  101  Illinois,  206 ;  Carroll  v.  CoArroU,  16 
How.  275 ;  Foxcraft  v.  MaUett,  4  How.  353 ;  Thomas  v.  Hatch, 
3  Sumner,  170 ;  Lauriat  v.  St/ratton,  6  Sawyer,  339 ;  Pease  v. 
Peck,  18  How.  595. 

III.  The  lease  being  ultra  vires,  and  void,  it  could  not  be 
made  valid  by  any  lapse  of  time,  acquiescence  or  ratification 
by  the  parties.  York  <&c.  Railroad  v.  Winans,  17  How.  39 ; 
BUick  V.  Ddawa/re  c6  Raritan  Canal  Co.,  22  N.  J.  Eq.  130, 
399 ;  Thomas  v.  Railroad  Co.,  101  U.  S.  71 ;  Pennsylvania 
Railroad  v.  St.  Louis,  Alton  c&c.  Railroad,  118  U.  S.  290 ; 
Oregon  Railway  v.  Ore^onian  Railway,  130  U.  S.  1 ;  New- 
castle Northern  Railway  v.  Simpson,  21  Fed.  Rep.  533 ;  Tip- 
pecanoe County  V.  Lafayette  c&c.  Railroad,  50  Indiana,  85. 

rV.  The  lease  being  void,  it  was  the  right  as  well  as  the 
duty  of  complainant  to  recover  its  property,  and  thus  place 
itself  again  in  a  position  to  discharge  its  public  duties.  Thomas 
V.  Railroad  Co.,  101  U.  S.  71 ;  Story's  Eq.  Jur.  §  298;  Pom- 
eroy's  Eq.  Jurisprudence,  §  941 ;  Dehenham  v.  Ox,  1  Yea. 
Sr.  276;  Smith  v.  Bruning,  2  Vem.  392;  Drury  v.  Hooke, 
1  Vem.  412;  St.  John  v.  St.  John,  11  Ves.  526;  G"  Conner  v. 
Wa/rd,  60  Mississippi,  1025 ;  Morris  v.  McCuUock,  1  Amb.  432 ; 
Newcastle  Northern  Railroad  v.  Simpson,  21  Fed.  Rep.  533 ; 
Atlantic  <&  Pacific  Telegraph  Co.  v.  Union  Pacific  Railroad, 
1  Fed.  Rep.  745 ;  Western  Union  Telegraph  Co.  v.  St.  Joseph 
<b  Western  Rail/road,  3  Fed.  Rep.  430. 
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y.  This  bill  makes  a  case  for  chancery  jurisdiction,  and 
appellant  is  not  obliged  to  resort  to  a  court  of  law.  Constitu- 
tion of  Illinois,  1870,  art.  11,  sec.  10;  Iron  Mountain  d&c 
RMroad  v.  Johnson^  119  TJ.  S.  608;  Pomeroy's  Eq.  Jur. 
§  941 ;  Story's  Eq.  Jur.  §  298 ;  Dehenham  v.  Ox,  1  Ves.  Sr. 
276 ;  Drury  v.  Hooke,  1  Vern.  412 ;  St.  John  v.  St  John,  11 
Ves.  626;  Smith  v.  Briming,  2  Vern.  392;  Morris  v.  Me- 
CuUoch,  1  Amb.  432;  New  Casile  Northern  Railroad  v. 
Simpson,  21  Fed.  Rep.  supra;  Telegraph  Co.  v.  Union  Pacifie 
R.  R.  Co.,  1  Fed.  Rep.  745 ;  Western  Union  Telegraph  Co.  v. 
St.  Joseph  (&  Western  Railroad,  3  Fed.  Rep.  430 ;  Railway 
Compa/nies  v.  Keokuk  Bridge  Co.,  131  U.  S.  389 ;  Parkersburg 
V.  Brown,  106  U.  S.  487 ;  Green's  Brice's  Ultra  Vires,  717 ; 
Farmer's  Loan  <&  Trust  Co.  v.  St.  Joseph  <&  Denver  City  Rail- 
road, uhi  supra;  Spring  Co.  v.  Knowlton,  103  TJ.  S.  49; 
White  V.  FranTdvn  Bank,  22  Pick.  181 ;  Day  v.  Spiral  Springs 
Buggy  Co.,  57  Michigan,  146 ;  Foulke  v.  San  Diego  Railroad, « 
51  California,  365;  Harrimxin  v.  First  Baptist  Church,  63 
Georgia,  186;  Davis  v.  Old  Colony  Rail/road,  131  Mass.  258; 
Hardy  v.  Met/ropoUtam,  La/nd  Co.,  L.  R.  7  Ch.  427 ;  Ernest  v. 
CroysdiU,  2  De  G.  F.  &  J.  175,  197  ;  Bryson  y.  Warwick 
Canal  Co.,  4  De  G.  M.  &  G.  711,  731 ;  Salomons  v.  Uaing, 
12  Beav.  377. 

VI.  The  right  to  maintain  this  suit  is  not  barred  by  laches. 
Thomas  v.  Railroad  Co.,  101  U.  S.  71 ;  Kent  v.  Quicksilver 
Mining  Co.,  78  N.  Y.  159,  183  ;  Alton  v.  Illinois  Transporta- 
tion Co.,  12  Illinois,  38 ;  S.  C.  52  Am.  Dec.  479 ;  Brown  v. 
Buena  Vista  County,  95  U,  S.  157 ;  Rev.  Stats.  Illinois,  c.  83, 
§  1 ;  Medley  v.  Elliott,  62  Illinois,  532. 

Mr.  George  Iloadly  for  appellee. 

Mb.  Justice  Gray,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  object  of  this  suit  between  two  railroad  corporations, 
as  stated  in  the  amended  bill,  is  to  have  a  contract,  by  which 
the  plaintiff  transferred  its  railroad  and  equipment,  as  well  as 
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its  franchise  to  maintain  and  operate  the  road,  to  the  defend- 
ant for  a  term  of  nine  hundred  and  ninety-nine  years,  set 
aside  and  cancelled,  as  beyond  the  corporate  powers  of  one  or 
both  of  the  parties. 

The  contract,  dated  February  10,  1868,  recites  that  the 
plaintiff  is  a  corporation  of  Illinois,  and  the  defendant  a  cor- 
poration of  Indiana ;  that  their  railroads  connect  at  the  line 
between  the  two  States ;  that  it  is  desirable  that  the  two  roads 
should  be  operated  by  the  defendant  as  one  road ;  and  that 
the  defendant  has  "  proposed  to  lease  and  operate  "  the  plain- 
tiflTs  road  for  a  period  of  nine  hundred  and  ninety-nine  years. 
"It  is  therefore  agreed"  that,  upon  the  completion  of  the 
plaintiff's  road  to  the  state  line,  the  defendant  ^' shall  take 
charge  of  and  operate  the  same  with  its  equipment "  for  that 
period,  and  "shall  be  allowed  sixty -five  per  cent  of  the  gross 
receipts  from  all  traffic  moved  over  the  line,  or  business  done 
thereon,  and  from  the  property  of  the  company,  as  a  consid- 
eration for  working  and  maintenance  expenses,"  and  shall 
appropriate  the  rest  of  such  receipts  to  the  payment  of  inter- 
est on  the  plaintiff's  mortgage  bonds,  and  pay  any  surplus  to 
the  plaintiff,  for  the  benefit  of  its  stockholders.  Within  a 
year  afterwards,  the  contract  was  modified  by  providing  that 
the  defendant  should  be  allowed  seventy  (instead  of  sixty-five) 
per  cent  of  the  gross  receipts,  "  but  if  the  working  and  main- 
tenance expenses  of  said  road  shall  be  less  than  seventy  per 
cent  of  the  gross  receipts  aforesaid,  then  all  of  such  excess 
shall  be  paid  over  to  the "  plaintiff.  It  is  further  agreed  in 
the  contract  that  the  defendant  "  shall  enjoy  all  the  rights, 
powers  and  privileges  of  the  "  plaintiff,  "  so  far  as  the  same 
may  be  needful  to  maintain  and  operate  said  railroad,"  and 
may  "impose  and  collect  tolls  and  rates  for  transportation, 
and  do  all  other  acts  and  things,  as  fully  and  as  effectually  as 
the  "  plaintiff  "  could  do  if  operating  said  line." 

In  short,  by  this  contract  one  railroad  corporation  under- 
took to  transfer  its  whole  railroad  and  equipment,  and  its 
privilege  and  franchise  to  maintain  and  operate  the  road,  to 
another  railroad  corporation  for  a  term  of  nine  hundred  and 
ninety-nine  years,  in  consideration  of  the  payment  from  time 
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to  time  by  the  latter  to  the  former  of  a  certain  portion  of  the 
gross  receipts.  This  was,  in  substance  and  effect,  a  lease  of 
the  railroad  and  franchise  for  a  term  of  almost  a  thousand 
years,  and  was  a  contract  which  neither  corporation  had  the 
lawful  power  to  enter  into,  unless  expressly  authorized  by  the 
State  which  created  it,  and  which,  if  beyond  the  scope  of 
the  lawful  powers  of  either  corporation,  was  unlawful  and 
wholly  void,  could  not  be  ratified  or  validated  by  either  or 
both,  and  would  support  no  action  or  suit  by  either  against 
the  other.  Thoma»  v.  Railroad  Co.^  101  U.  S.  71 ;  Pennsyl- 
vania Railroad  v.  St,  Louis^  Alton  <&  Terre  Saute  Railroad, 
118  U.  S.  290,  630 ;  Oregon  Railway  v.  Oregonian  Railway, 
130  U.  S.  1 ;  Central  Transportation  Co.  v.  PuUnum^s  Car  Co., 
139  U.  S.  24. 

Upon  the  question  whether  this  contract  was  ultra  vires  of 
either  corporation,  this  case  cannot  be  distinguished  in  prin- 
ciple from  Pennsylvania  Railroad  v.  St.  Louis^  Alton  <&  Terre 
Haute  Railroad,  above  cited. 

By  the  statute  of  IHinois  of  February  12, 1855,  all  railroad 
companies  incorporated  under  the  laws  of  the  State  were 
empowered  to  make  "  contracts  and  arrangements  with  each 
other,  and  with  railroad  corporations  of  other  States,  for  leas- 
ing or  running  their  roads,  or  any  part  thereof."  Illinois 
Private  Laws  of  1855,  p.  304;  Eev.  Stat,  of  1874,  c.  114,  §  34. 
By  the  grammatical  and  the  natural  construction,  the  words 
^'  their  roads  "  include  roads  of  Illinois  corporations,  as  well  as 
roads  of  corporations  of  other  States,  and  the  power  conferred 
on  corporations  of  Illinois  to  make  contracts  "for  leasing" 
such  roads  includes  making,  as  well  as  taking,  leases  thereof. 
Such  was  the  opinion  expressed  in  the  case  just  cited,  at  page 
509,  and  we  see  no  reason  for  departing  from  it. 

The  plaintiff  relies  on  the  statute  of  Illinois  of  February 
16,  1865,  (in  force  at  the  date  of  this  contract,  but  since 
repealed  by  the  Kevised  Statutes  of  1874,)  by  which  it  was 
enacted  that  "  it  shall  not  be  lawful  for  any  railroad  company 
of  Illinois,  or  for  the  directors  of  any  railroad  company  of  Illi- 
nois, to  consolidate  their  road  with  any  railroad  out  of  the 
State  of  Illinois,  or  to  lease  their  road  to  any  railroad  company 
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oat  of  the  State  of  Illinois,  or  to  lease  any  railroad  out  of  the 
State  of  Illinois,  without  having  first  obtained  the  written  con- 
sent of  all  of  the  stockholders  of  said  roads  residing  in  the  State 
of  Illinois,  and  any  contract  for  such  consolidation  or  lease 
which  may  be  made  without  having  first  obtained  said  written 
consent,  signed  by  the  resident  stockholders  in  Illinois,  shall 
be  null  and  void;"  and  it  was  provided  "that  nothing  in  this 
act  shall  be  so  construed  as  to  authorize  the  consolidation  of 
any  of  said  railroads  with  railroads  out  of  the  State  of  Illi- 
nois."   Illinois  Public  Laws  of  1865,  p.  102. 

Although  this  statute,  in  terms,  declares  that  any  such  lease, 
made  without  the  written  consent  of  the  Illinois  stockholders, 
"  shall  be  null  and  void,"  it  would  seem  to  have  been  enacted 
for  the  protection  of  such  stockholders  alone,  and  intended,  to 
be  availed  of  by  them  only.  It  did  not  limit  the  scope  of  the 
powers  conferred  upon  the  corporation  by  law,  an  excess  of 
which  could  not  be  ratified  or  be  made  good  by  estoppel ;  but 
only  prescribed  regulations  as  to  the  manner  of  exercising  cor- 
porate powers,  compliance  with  which  the  stockholders  might 
waive,  or  the  corporation  might  be  estopped,  by  lapse  of  time, 
or  otherwise,  to  deny.  Zabrishie  v.  Cleveland  c&c.  Railrootd^ 
23  How.  381, 398 ;  Central  Transportation  Co.  v.  PxfUmarCs  Ca/r 
Co.,  139  TJ.  S.  24,  42,  60 ;  DavU  v.  Old  Colony  Railroad,  131 
Mass.  258,  260 ;  Beecher  v.  Marquette  cfe  Pacific  Co.,  45  Mich- 
igan, 103;  Thomas  v.  Citizens^  Railway,  104  Illinois,  462. 

The  decision  of  the  Supreme  Court  of  Illinois  in  Archer  v. 
Terre  Haute  dk  Indianapolis  Railroad,  102  Illinois,  493,  cited 
by  each  party  at  the  argument,  does  not  appear  to  have  any 
important  bearing  upon  this  case.  The  point  there  decided 
was  that  the  contract  now  m  question,  not  being  satisfactorily 
proved  in  that  case  to  have  been  either  assented  to  or  ratified 
by  the  stockholders  residing  in  Illinois,  had  no  effect,  as  a 
lease,  to  convey  title  to  the  defendant,  and  could  be  sustained, 
if  at  all,  only  as  a  contract  for  the  connection  of  the  two  rail- 
roads, and,  in  either  aspect,  did  not  confer  on  the  defendant 
any  right  to  maintain  a  bill  in  equity  against  collectors  of  taxes 
to  restrain  the  collection  of  taxes  assessed  to  the  present  plain- 
tiff.    Upon  questions  discussed  in  the  opinion  and  not  neces- 
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sary  to  the  judgment,  or  not  considered  at  all,  the  case  cannot 
be  regarded  as  a  decision,  becaose,  as  observed  by  Mr.  Justice 
Curtis  speaking  for  this  court,  ^'  to  make  it  so,  there  must  have 
been  an  application  of  the  judicial  mind  to  the  precise  question 
necessary  to  be  determined  to  fix  the  rights  of  the  parties." 
Carroll  v.  Carroll,  16  How.  275,  287. 

It  is  unnecessary,  however,  to  express  a  definitive  opinion 
upon  the  question  whether  the  contract  between  these  parties 
was  beyond  the  corporate  powers  of  the  plaintiff,  because,  as 
is  established  by  the  decisions  of  this  court,  already  cited,  a 
contract  beyond  the  corporate  powers  of  either  party  is  as 
invalid  as  if  beyond  the  corporate  powers  of  both,  and  the  con- 
tract now  in  question  was  clearly  beyond  the  corporate  powers 
of  the  defendant. 

The  case  in  this  respect  is  governed  by  the  direct  adjudica- 
tion of  this  court  in  the  case  of  Permsylvam^ia  Railroad  v. 
St.  Louis,  Alton  &  Terre  Ha/ute  Railroad,  above  cited,  which 
was  much  considered,  both  upon  argument  at  the  bar,  and  upon 
petition  for  a  rehearing.  The  only  differences  between  that  case 
and  this  are  that  the  contract  in  that  case  was  for  ninety-nine 
years,  whereas  in  this  it  is  for  nine  hundred  years  more ;  that 
the  rent  is  computed  in  a  different  way,  which  does  not  alter  the 
nature  and  effect  of  the  transaction ;  and  that  in  that  case 
the  two  roads  did  not  connect  at  the  state  line,  but  a  few 
miles  east  of  it,  which  was  held  to  be  immaterial.  118  U.  S. 
295-297. 

The  plaintiff  in  that  case,  like  the  defendant  in  this,  sought 
to  support  the  validity  of  the  contract  under  the  statute  of 
Indiana  of  February  23,  1853,  c.  85,  of  which  section  1  author- 
ized any  railroad  company  of  Indiana  "  to  intersect,  join  and 
unite  its  railroad  with  any  other  railroad  "  constructed  in  an 
adjoining  State,  at  any  point  on  the  state  line  or  elsewhere  to 
which  the  charters  of  the  two  companies  authorized  their  roads 
to  go,  and  to  consolidate  the  stock  of  the  two  companies;  sec- 
tion 2  authorized  any  railroad  company  of  Indiana  whose  road 
went  to  the  state  line  'Ho  extend  its  said  railroad  into  or 
through  any  other  State,"  under  such  regulations  as  might  be 
prescribed  by  the  laws  thereof ;  and  section  3  authorized  any 
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railroad  company  of  Indiana,  whose  road  met  and  connected 
at  the  state  line  with  a  railroad  in  an  adjoining  State,  '^to 
make  such  contracts  and  agreements  with  any  such  road  con- 
structed in  an  adjoining  State,  for  the  transportation  of  freight 
and  passengers,  or  for  the  use  of  its  said  road,  as  to  the  board 
of  directors  may  seem  proper."  Indiana  Eev.  Stats,  of  1881, 
§§  3971-^973. 

At  the  argument  of  that  case,  indeed,  the  third  section,  being 
the  one  affording  the  most  plausible  ground,  was  principally 
relied  on,  and  was  the  only  section  of  this  statute  discussed  in 
the  original  opinion.  118  U.  S.  312.  But  in  that  opinion 
reference  was  made  to  Tippecanoe  Commissioners  v.  Lafayette 
&G.  Railroad^  in  which  the  Supreme  Court  of  Indiana  held 
that  this  statute  did  not  authorize  one  railroad  corporation  to 
lease  its  railroad  to  another  with  a  right  of  perpetual  renewal, 
and  said:  "To  connect  one  road  with  another  does  not  fairly 
mean  to  lease  or  sell  it  to  another."  50  Indiana,  85,  110 ;  118 
U.  S.  312.  And  upon  the  petition  for  rehearing  all  three  sec- 
tions of  the  statute  in  question,  as  well  as  other  statutes  of 
Indiana,  were  cited  by  counsel  and  examined  by  the  court, 
although  its  conclusions  were  briefly  stated,  according  to  its 
usage  in  an  opinion  delivered  on  a  petition  for  rehearing.  118 
U.  S.  633,  634. 

It  is  argued  for  the  defendant  that  this  suit  is  distinguished 
from  the  former  one  in  being  brought,  not,  as  that  was,  in 
Indiana,  but  in  Illinois,  and  must  therefore  be  controlled  by 
the  law  and  policy  of  Illinois;  and  it  is  contended  that  the 
statute  of  Illinois  of  1855,  above  cited,  empowered  the  defend- 
ant, though  an  Indiana  corporation,  to  take  a  lease  of  a  rail- 
road in  Illinois.  But  such  a  suit  as  this  is  governed,  so  far  as 
regards  the  validity  of  the  contract,  not  by  the  law  of  the 
fonim,  but  by  the  law  of  the  contract ;  and  the  statute  of  Illi- 
nois was  manifestly  intended  to  confer  power  on  domestic  cor- 
porations only,  leaving  the  powers  of  corporations  incorporated 
elsewhere  to  be  determined  by  the  laws  by  and  under  which 
they  were  incorporated,  even  if  a  State  could  confer  on  a  for- 
eign corporation  powers  which  it  did  not  have  by  the  laws  of 
its  own  State.     Canada  Southern  Railway  v.  Gebhardj  109 


Digitized  by 


Google 


4^6  •     OCTOBER  TERM,  1891. 

Opinion  of  the  Court. 

U.  S.  527,  537;  Christian  Union  v.  Fount,  101  U.  S.  352; 
Starkweather  v.  American  Bible  Society y  72  Illinois,  50 ;  Santa 
Olara  Academy  v.  Sullivan^  116  Illinois,  375,  385. 

It  may  therefore  be  assumed,  as  contended  by  the  plaintiff, 
that  the  contract  in  question  was  ult/ra  vires  of  the  defendant, 
and  therefore  did  not  bind  either  party,  and  neither  party 
could  have  maintained  a  suit  upon  it,  at  law  or  in  equity, 
against  the  other. 

It  does  not,  however,  follow  that  this  suit  to  set  aside  and 
cancel  the  contract  can  be  maintained.  If  it  can,  it  is  some- 
what remarkable  that,  in  the  repeated  and  full  discussions 
which  the  doctrine  of  vUra  vires  has  undergone  in  the  English 
courts  within  the  last  fifty  years,  no  attempt  has  been  made 
to  bring  a  suit  like  this.  The  only  cases  cited  in  the  elaborate 
briefs  for  the  plaintiff,  or  which  have  come  to  our  notice, 
approaching  this  in  their  circumstances,  are  in  American  courts 
not  of  last  resort,  and  present  no  sufficient  reasons  for  main- 
taining this  suit.  At^um  Academy  v.  Si/rong,  Hopkins  Ch. 
278 ;  AUcmtic  cfe  Pacific  Telegraph  Co,  v.  Union  Pacific  RaH- 
way,  1  McCrary,  541 ;  Western  Union  Telegraph  Co.  v.  Si, 
Joseph  (&  Western  Pailway,  1  McCrary,  565;  Union  Bridge 
Co,  V.  Troy  cfe  Lansinghurgh  Railroad^  7  Lansing,  240 ;  Nexo 
CasUe  Railway  v.  Simpson,  21  Fed.  Hep.  533. 

The  English  cases  relied  on  by  the  plaintiff  were  either  suits 
to  set  aside  marriage  brokage  bonds,  as  in  Drui^  v.  Eoohe,  1 
Vernon,  412,  and  Smith  v.  Bruning,  2  Vernon,  392;  S.  C. 
nom.  Ooldsmith  v.  Bruning,  1  Eq.  Cas.  Ab.  89 ;  or  to  recover 
back  money  paid  for  the  purchase,  without  leave  of  the  Crown, 
of  a  commission  in  the  military  or  naval  service,  as  in  Morris 
v.  MoCalloch,  Ambler,  433;  S.  C.  2  Eden,  190.  Those  cases 
have  sometimes  been  justified  upon  the  ground  that,  the  agree- 
ment being  against  the  policy  of  the  law,  the  relief  was  given 
to  the  public  through  the  party.  Dehenham  v.  Ox,  1  Ves.  Sen. 
276;  St.  John  v.  St.  John,  11  Ves.  526,  536;  Cone  v.  Russell 
3  Dickinson  (48  K  J.  Eq.)  208.  But  Sir  William  Grant 
explained  them  as  proceeding  upon  the  ground  that  the  plain- 
tiff was  less  guilty  than  the  defendant.  Oshome  v.  Williams, 
18  Ves.  379,  382.     And  Morris  v.  McCullock  can  hardly  be 
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reconciled  with  his  decision  in  Thomson  v.  ThomBon^  7  Ves. 
470,  or  with  the  current  of  later  authorities. 

The  general  rule,  in  equity,  as  at  law,  is  In  pari  delicto 
potior  est  conditio  defendentis ;  and  therefore  neither  party 
to  an  illegal  contract  will  be  aided  by  the  court,  whether  to 
enforce  it  or  to  set  it  aside.  If  the  contract  is  illegal,  affirma- 
tive relief  against  it  will  not  be  granted,  at  law  or  in  equity, 
unless  the  contract  remains  executory,  or  unless  the  parties  are 
considered  not  in  equal  fault,  as  where  the  law  violated  is 
intended  for  the  coercion  of  the  one  party  and  the  protection 
of  the  other,  or  where  there  has  been  fraud  or  oppression  on 
the  part  of  the  defendant.  Thomas  v.  Richmond^  12  Wall. 
349,  355 ;  Spring  Co.  v.  Knowlton,  103  U.  S.  49 ;  Story  Eq. 
Jur.§298. 

While  an  unlawful  contract,  the  parties  to  which  are  in  pari 
delicto^  remains  executory,  its  invalidity  is  a  defence  in  a  court 
of  law ;  and  a  court  of  equity  will  order  its  cancellation  only 
as  an  equitable  mode  of  making  that  defence  effectual,  and 
when  necessary  for  that  purpose.  Adams  on  Eq.  175.  Con- 
sequently, it  is  well  settled,  at  the  present  day,  that  a  court  of 
equity  will  not  entertain  jurisdiction  to  order  an  instrument  to 
be  delivered  up  and  cancelled,  upon  the  ground  of  illegality 
appearing  on  its  face,  and  when,  therefore,  there  is  no  danger 
that  the  lapse  of  time  may  deprive  the  party  to  be  charged 
upon  it  of  his  means  of  defence.  Story  Eq.  Jur.  §  700  a,  and 
cases  cited;  Simpson  v.  Howden^  3  Myl.  &  Cr.  97;  Ay  erst  v. 
JenkifiSyL.  E.  16  Eq.  275,  282. 

When  the  parties  are  in  pari  delicto,  and  the  contract  has 
been  fully  executed  on  the  part  of  the  plaintiff,  by  the  convey- 
ance of  property,  or  by  the  payment  of  money,  and  has  not 
been  repudiated  by  the  defendant,  it  is  now  equally  well 
settled  that  neither  a  court  of  law  nor  a  court  of  equity  will 
assist  the  plaintiff  to  recover  back  the  property  conveyed  or 
money  paid  under  the  contract.  Thomas  v.  Richmond,  above 
cited  ;  Ayerst  v.  Jenkins,  L.  R.  16  Eq.  275,  284.  For  instance, 
property  conveyed  pursuant  to  a  contract  made  in  considera- 
tion of  the  compounding  of  a  crime,  and  the  stifling  of  a 
criminal  prosecution,  and  therefore  clearly  illegal,  cannot  be 
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recovered  back  at  law,  nor  the  conveyance  set  aside  in  equity, 
unless  obtained  by  such  fraud  or  oppression  on  the  part  of  the 
grantee,  that  the  conveyance  cannot  be  considered  the  volun- 
tary act  of  the  grantor.  Worcester  v.  Eaion^  11  Mass.  368, 
and  13  Mass.  371 ;  Atwood  v.  Fish,  lOl  Mass.  363 ;  Bryami  v. 
Peck  dk  Whipple  Co.^  154  Mass.  460;  WiUiams  v.  Bayley^ 
L.  R.  1  H.  L.  200 ;  Jones  v.  Merionethshire  Society^  1892, 1 
Ch.  173,  182,  185,  187. 

In  the  case  at  bar,  the  contract  by  which  the  plaintifiF  con- 
veyed its  railroad  and  franchise  to  the  defendant  for  a  term 
of  nine  hundred  and  ninety-nine  years  was  beyond  the  defend- 
ant's corporate  powers,  and  therefore  unlawful  and  void,  of 
which  the  plaintiff  was  bound  to  take  notice.  The  plaintiff 
stood  in  the  position  of  alienating  the  powers  which  it  had 
received  from  the  State,  and  the  duties  which  it  owed  to  the 
public,  to  another  corporation,  which  it  knew  had  no  lawful 
capacity  to  exercise  those  powers  or  to  perform  those  duties. 
If,  as  the  plaintiff  contends,  the  contract  was  also  beyond  its 
own  corporate  powers,  it  is  certainly  in  no  better  position.  In 
either  aspect  of  the  case,  the  plaintiff  was  in  pari  delicto  with 
the  defendant.  The  invalidity  of  the  contract,  in  view  of  the 
laws  of  which  both  parties  were  bound  to  take  notice,  was 
apparent  on  its  face.  The  contract  has  been  fully  executed 
on  the  part  of  the  plaintiff  by  the  actual  transfer  of  its  railroad 
and  franchise  to  the  defendant ;  and  the  defendant  has  held 
the  property,  and  paid  the  stipulated  consideration  from  time 
to  time,  for  seventeen  years,  and  has  taken  no  steps  to  rescind 
or  repudiate  the  contract. 

Upon  this  state  of  facts,  for  the  reasons  above  stated,  the 
plaintiff,  considered  as  a  party  to  the  unlawful  contract,  has 
no  right  to  invoke  the  assistance  of  a  court  of  equity  to  set  it 
aside.  And  so  far  as  the  plaintiff  corporation  can  be  con- 
sidered as  representing  the  stockholders,  and  seeking  to  pro- 
tect their  interests,  it  and  they  are  barred  by  laches.  Hanrwood 
V.  Railroad  Co.^  17  Wall.  78;  Oraham  v.  Birlcenhead  <&€. 
Railway,  2  Hall  &  TweUs,  450;  S.  C.  2  Macn.  &  Gord.  146; 
Ffoohs  V.  Southwestern  Railway,  1  Sm.  &  Gif.  142,  164; 
Gregory  v,  Patchett,  11  Law  Times  (N.  S.)  357. 
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This  case  is  not  like  those  in  which  the  defendant,  having 
abandoned  or  refused  to  perform  the  unlawful  contract,  has 
been  held  liable  to  the  plaintiff,  as  upon  an  implied  contract, 
for  the  value  of  what  it  had  received  from  him  and  had  no 
right  to  retain.  Spring  Co.  v.  Knowlton^  103  U.  S.  49 ;  Logan 
County  Bank  v.  Townsend^  139  U.  S.  67,  and  cases  there 
died. 

But  the  case  is  one  in  which,  in  the  words  of  Mr.  Justice 
Miller  in  a  case  often  cited  in  this  opinion,  the  court  will  not 
disturb  the  possession  of  the  property  that  has  passed  under 
the  contract,  but  will  refuse  to  interfere  as  the  matter  stands. 
Pennsylvania  RaJilroad  v.  St,  Louis^  Alton  <fe  Terre  Haute 
Railroad,  118  U.  S.  290,  316,  317.  See  also  Union  Trust  Co. 
V.  lUinois  Midla/nd  Co.,  117  U.  S.  434,  468,  469;  Central 
Transpmiiation  Co.  v.  PvUman^s  Car  Co.,  139  U.  S.  24,  56, 
57,  61. 

Decree  affirmed. 


HANCOCK  V.  LOUISVILLE  &  NASHVILLE  RAIL- 
ROAD COMPANY. 

SHELBY   RAILROAD    COMPANY   v.    LOUISVILLE 
&  NASHVILLE  RAILROAD  COMPANY. 

APPEALS     FROM    THE    CIRCUIT    COURT   OF  THE    UNITED   STATES   FOR 
THE    DISTRICT   OF   KENTUCKY. 

Nof.  325,  320.    Argued  April  21,  22, 1892.  —  Decided  May  16, 1892. 

The  act  of  the  legislature  of  Kentucky  of  January  22,  1858,  authorizing 
any  railroad  company  to  lease  its  road  to  another  railroad  company,  pro- 
vided its  road  so  leased  should  be  so  connected  as  to  form  a  continuous 
line,  permits  the  lessee  company  to  take  leases  of  branches  by  means  of 
which  it  establishes  continuous  lines  from  their  several  termini  to  each 
of  its  own. 

Under  the  legislation  of  the  State  of  Kentucky,  the  right  to  receive  and 
vote  upon  the  shares  of  stock  In  the  Shelby  Railroad  Company  which 
were  issued  upon  the  subscription  of  a  part  of  Shelby  County  became 
vested  in  the  Shelby  Railroad  District  of  Shelby  County  as  a  corporation 
quoad  hoc 
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The  case  is  stated  in  the  opinion. 

Mr.  B,  F,  Buckner  for  appellant.     Mr,  T.  L.  Burnett  and 
Mr.  John  Z.  Dodd  were  with  him  on  the  brief. 

Mr.  J.  C.  BecTcham  for  appellees. 

Mb.  Justice  Breweb  delivered  the  opinion  of  the  court. 

These  two  cases  were  argued  together,  the  object  of  attack 
in  each  being  the  same,  to  wit,  a  lease  made  by  the  Shelby 
Railroad  Company,  on  July  16,  1879,  to  the  Louisville,  Cin- 
cinnati and  Lexington  Railway  Company,  and  subsequently 
transferred  by  the  latter  to  the  Louisville  and  Nashville  Rail- 
road Company.     Each  seeks  the  same  relief,  the  cancellation 
of  that  lease.     Hancock,  the  appellant  in  one  case,  was  a 
stockholder  in  the  Shelby  Railroad  Company,  the  appellant  in 
the  other,  and  sues  for  the  benefit  of  that  company,  the  alle- 
gations of  his  biU  being  intended  to  bring  the  case  within  the 
requirements  of  equity  rule  number  94.     His  bill  was  filed  on 
the  3d  day  of  December,  1886,  and  in  it  he  alleges  in  sub- 
stance that  he  notified  and  requested  the  Shelby  Railroad 
Company  to  institute  an  action  for  the  cancellation  of  said 
lease,  but  that  the  directors  of  said  company  at  a  meeting 
held  to  consider  the  matter  resolved  not  to  institute  such 
action.     He  charges  that  the  lease  was  made  without  legislar 
tive  authority,  and  was  therefore  ultra  vires  and  void ;  and 
also  that  it  was  not  ratified  by  a  majority  of  the  stockholders 
of  the   Shelby  Railroad  Company.      The   Shelby  Railroad 
Company  filed  its  bill  on  the  4th  day  of  August,  1888,  but 
rested  its  attack  on  the  validity  of  the  lease  on  the  ground 
tliat  it  had  not  been  ratified  by  a  majority  of  its  stockholders. 
In  disposing  of  these  cases,  therefore,  two  questions  must  be 
1.     First,  was  there  legislative  sanction  for  such  a 
i  second,  if  so,  was  it  ratified  by  a  majority  of  the 
3rs  of  the  Shelby  Railroad  Company.     With  refer- 
:he  first:   On  January  22,  1858,  the  legislature  of 
passed  a  general  statute  which  in  terms  gave  to  all 
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railroad  companies  in  the  Commonwealth  "  power  and  author- 
ity to  make,  with  each  other,  contracts  of  the  following  char- 
acter :  ...  2d,  for  the  leasing  of  one  company  to  another, 
provided  the  road  so  leased  shall  be  so  connected  as  to  form  a 
continuous  line;  .  .  .  provided^  however ^  that  all  such 
contracts  shall  be  approved  by  a  majority  in  interest  of  all  the 
stockholders  of  each  of  the  contracting  companies,  at  some 
stated  or  called  meeting  of  the  same."  1  Sess.  Laws,  1857-58, 10. 
It  is  claimed  that  the  lessor's  and  lessee's  roads  do  not  form 
a  continuous  line,  within  the  meaning  of  this  statute,  and 
that,  therefore,  the  condition  upon  which  a  valid  lease  could 
be  made  was  wanting.  The  main  line  of  the  lessee's  road 
extends  in  a  northeasterly  direction  from  LouisviUe  to  Cincin- 
nati. At  Anchorage,  about  twelve  miles  east  of  LouisviUe, 
the  ShelbyrUle  road  touches  it.  At  the  time  of  the  lease  the 
latter  road  was  completed  from  the  place  of  junction  to 
Shelbyville,  a  distance  of  about  eighteen  miles,  the  general 
course  being  a  trifle  south  of  east.  There  was  a  physical  con- 
nection between  the  two  roads  at  Anchorage,  the  latter  being 
the  western  terminus  of  the  Shelbyville  road.  From  this 
place  the  main  line  of  the  lessee  road  extends  northeasterly, 
and  the  Shelbyville  road  southeasterly,  making  two  forks  of 
the  letter  "  V."  Shelbyville  is  nearly  due  east  from  Louis- 
ville, and  the  Shelbyville  road,  together  with  the  twelve  miles 
of  the  lessee's  road,  make  a  continuous  line  between  Shelby- 
ville and  Louisville,  in  a  route  about  as  straight  as  the  aver- 
age railroad.  But  Anchorage  is  not  a  terminus  of  the'lessee 
road,  and  the  contention  is,  that  under  the  statute  the  leased 
line  must  touch  one  of  the  termini  of  the  lessee's  road,  so  as 
to  make  an  extension  of  it.  As  counsel  expresses  it :  "  Where 
two  roads  are  in  such  connection  or  juxtaposition  with  each 
other  as  that  the  leasing  of  one  by  the  other  will  extend  or 
lengthen  the  line  and  create  a  new  terminus,  the  act  applies, 
and  it  applies  only  in  such  a  case."  In  reference  to  this  con- 
tention, the  learned  judge  of  the  Circuit  Court  observed: 
'*  This  construction  would  authorize  the  Shelby  Railroad  Com- 
pany to  lease  the  L.  C.  &  L.  railroad  from  its  junction  near 
Anchorage  to  Louisville,  but  not  the  L.  C.  &  L.  R.  R.  Com- 


Digitized  by 


Google 


413  OCTOBER  TERM,  1891. 

Opinion  of  the  Court. 

pany  to  lease  the  Shelby  railroad  from  the  junction  to  Shelby- 
viUe." 

We  think  this  suggestion  pertinent,  and  that  the  conten- 
tion of  appellant,  Hancock,  cannot  be  sustained.  It  is  enough 
that  by  the  lease  the  connected  roads  form  a  continuous  line, 
and  it  is  not  essential  that  the  leased  line  be  an  extension 
from  either  terminus  of  the  lessee's  road.  The  evil  which 
was  intended  to  be  guarded  against  by  this  limitation  was  the 
placing  of  parallel  and  Competing  roads  under  one  manage- 
ment, and  the  control  by  one  company  of  the  general  railroad 
aflfairs  of  the  State  through  the  leasing  of  roads  remote 
from  its  own,  and  with  which  it  has  no  physical  or  direct 
business  connection.  It  was  not  intended  to  prevent  a  com- 
pany with  a  long  road,  like  the  lessee  company,  from  leasing 
branches  by  means  of  which  it  establishes  continuous  lines 
from  their  several  termini  to  each  of  its  own.  By  this  lease 
a  direct  and  continuous  line  from  Louisville  to  Shelbyville 
was  created,  and  neither  the  letter  nor  the  spirit  of  the  stat- 
ute was  thwarted. 

But  the  chief  reliance  of  counsel  is  on  the  other  question. 
The  Shelby  Railroad  Company  is  a  corporation  created  by 
an  act  of  the  general  assembly  of  Kentucky,  of  date  March 
15,  1851.  2  Sess.  Laws  1850-51,  364,  c.  431.  That  act  was 
9jnended  March  10,  1854,  2  Sess.  Laws  1853-54,  453,  c.  913 ; 
February  15,  1858,  2  Sess.  Laws  1857-58,  158,  c.  554;  and 
February  3,  1869,  1  Sess.  Laws  1869,  260,  c.  1393.  By  the 
last  ahiendment  a  part  of  Shelby  County,  the  boundaries 
being  specifically  prescribed  in  the  act,  was  authorized  to 
subscribe  $300,000  to  the  stock  of  the  company,  if  a  majority 
of  the  votes  cast  at  an  election  should  favor  such  subscription. 
The  result  of  the  election  was  to  be  entered  on  the  records 
of  the  county  court,  and  if  favorable  the  county  judge  was  to 
cause  the  subscription  to  be  made  in  the-  name  of  said  portion 
of  Shelby  County,  and  to  issue  bonds  in  its  name  in  payment 
thereof.  In  pursuance  of  this  act  an  election  was  had,  and, 
being  in  favor  of  the  subscription,  it  was  made,  and  bonds  to 
the  amount  of  $300,000  were  executed  and  delivered  to  the 
railroad  company  on  June  1,   1869.    The  original  charter 
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authorized  the  county  of  Shelby  to  subscribe  for  stock,  the 
subscription  to  be  made  payable  at  such  times  and  upon  such 
tenns  as  should  be  agreed  upon,  with  no  provision  for  the 
issue  of  the  bonds,  but  with  authority  to  levy  and  collect 
taxes  for  the  purpose  of  paying  such  subscription.  Section 
26  of  the  act  reads : 

"  That  each  and  every  person  who  pays  any  part  of  said 
tax  shall  be  entitled  to  hisj}ro  rata  share  of  said  stock  in  the 
respective  companies  authorized  and  contemplated  in  this 
act,  and  into  the  treasury  of  which  said  tax  is  paid,  and  shall 
be  entitled  to  demand  and  receive  a  certificate  so  soon  as  he 
sh^  have  paid  for  a  full,  half  or  quarter  share,  or  shall  pro- 
duce transfers  from  those  who  have  paid  portions,  so  as  to  en- 
title him  to  a  full,  half  or  quarter  share." 

The  amendment  of  1869,  which  authorized  the  issue  of 
bonds,  also  directed  a  tax  to  pay  the  interest  and  principal  of 
such  bonds ;  and  in  section  9,  provided : 

"  The  several  counties  and  portions  of  counties  shall  not 
vote  the  stock  for  which  certificates  may  be  issued  to  the 
taxpayers,  but  the  same  shall  be  voted  by  the  individual 
stockholders." 

After  the  issue  of  these  bonds,  and  on  March  11,  1870,  an 
act  amending  the  charter  was  passed,  2  Sess.  Laws  1869-70, 
248,  c.  626,  section  3  of  which  is  as  follows : 

"  That  when  any  county  or  part  of  a  county,  city,  town,  or 
precinct,  shall  have  delivered  its  bonds  in  payment  for  stock 
subscribed,  it  shall  be  entitled  to  representation  and  to  vote 
the  amount  of  such  stock  in  any  meeting  of  the  stockholders 
of  said  company.  The  stock  owned  by  a  county  shall  be 
represented  by  the  county  judge  and  aU  of  the  justices  of  the 
peace  of  the  county ;  stock  owned  by  a  part  of  a  county 
or  a  precinct,  by  the  county  judge  and  by  the  justices  of  the 
peace  residing  in  the  district  or  precinct  taxed." 

And  on  February  26,  1873,  a  further  amendment  provided 
that  the  part  of  Shelby  County  which  subscribed  stock  and 
issued  bonds  should  have  "  the  corporate  name  of  '  The  Shelby 
Railroad  District  of  Shelby  County,'  and  by  that  name  may 
sue  and  be  sued." 
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Now  the  bills  allege  that  $267,775  of  stock  was  voted  at 
.  the  meeting  authorizing  the  lease,  by  the  representatives  of 
the  "  Shelby  Railroad  District  of  Shelby  County,"  under  the 
authority  of  the  last  two  acts  of  the  general  assembly,  and 
that  without  such  vote  the  majority  of  the  stockholders  did 
not  approve  the  lease.  At  that  time  this  amount  of  the 
bonds,  issued  in  payment  of  the  subscription,  was  outstanding. 
It  is  true  there  had  been  an  exchange  of  the  old  for  new 
bonds  at  a  lower  lute  of  interest,  but  the  principal  of  the 
indebtedness  to  that  amount  still  remained.  The  question, 
therefore,  is  whether  this  stock  was  properly  voted  by  the 
^  representatives  of  the  "  Shelby  Railroad  District  of  Shelby 
County." 

This  precise  question  was  presented  to  the  Court  of  Appeals 
of  Kentucky,  in  a  consolidated  action  to  which  certain  tax- 
payers, the  Shelby  Railroad  Company,  and  the  "  Shelby  Rail- 
road District  of  Shelby  County"  were  parties,  Kreiger  v. 
Shelhj  Railroad  Co.,,  84  Kentucky,  QQ^  and  by  that  court 
decided  in  favor  of  the  right  of  the  district  to  vote  the  stock. 
An  attempt  was  made  to  have  the  judgment  of  that  court 
reviewed  by  this,  but  the  case  was  dismissed  for  want  of 
jurisdiction,  on  the  ground  that  no  Federal  question  was  in- 
volved. Kreiger  v.  Shelby  Railroad  Co.,  125  U.  S.  39.  While 
that  case  may  not  work  an  estoppel  by  judgment,  by  reason 
of  a  diflference  of  parties,  it  is  an  authority  to  be  respected,  if 
not  followed. 

But,  passing  that  matter,  what  are  the  merits  of  these 
cases  ?  The  contention  is,  that,  by  the  acts  of  1851  and  1869, 
rights  in  the  stock  were  vested  in  the  taxpayer,  which  could 
not  be  divested  after  the  issue  of  the  bonds,  though  attempted 
to  be,  by  the  legislature,  in  the  acts  of  1870  and  1873,  or  as 
more  f uUy  expressed  in  the  brief : 

"The  acts  of  1851  and  1869  confer  on  the  individual  stock- 
holders rights  which  are  impaired  by  the  acts  of  1870  and 
1873 ;  that  is,  that  the  exclusive  right  to  vote  at  stockholders' 
meetings,  and  the  sole  right  to  receive  dividends  given  by  the 
acts  of  1851  and  1869,  to  the  individual  stockholders  and 
those  who  should  become  so  by  the  payment  of  taxes,  is  im- 
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paired  by  the  acts  of  1870  and  1873,  which  grant  the  right  to 
the  Shelby  Railroad  District  of .  Shelby  County  to  vote  at 
stockholders'  meetings," 

With  respect  to  the  matter  of  dividends,  we  have,  in  this 
case,  no  need  of  inquiry.  The  single  question  is,  as  to  the 
right  to  vote  this  stock.  The  Court  of  Appeals  held  that  a 
corporation  was  in  fact  created  by  the  act  of  1869,  granting 
authority  to  a  defined  portion  of  Shelby  County  to  subscribe 
stock  and  vote  bonds ;  that  that  corporation,  by  virtue  of  the 
subscription  and  issue  of  the  bonds,  became  the  owner  of  the 
stock ;  and  that  the  acts  of  1870  and  1873  simply  prescribed 
who  should  represent  the  corporation,  and  by  what  name  it 
should  be  known.  Counsel  criticise  this  ruling  severely,  as- 
serting that  corporations  are  never  created  by  implication,  and 
that  there  is  in  the  act  of  1869,  in  terms,  no  attempt  to  create 
one.  But  this  is  a  matter  of  a  purely  local  nature.  A  cor- 
poration may  be  formed  in  any  manner  that  a  State  sees  fit 
to  adopt ;  and  when  the  highest  court  of  a  State  decides  that, 
by  certain  legislation,  a  corporation  has  been  created,  such  de- 
cision concludes  not  only  the  courts  of  the  State,  but  also  those 
of  the  United  States.  It  is  a  matter  over  which  we  have  no 
review,  and  in  respect  to  which  the  decision  of  the  state  court 
is  final  If  it  were  an  open  question,  it  would  be  difficult  to 
avoid  reaching  the  same  conclusion.  By  the  act  of  1869,  this 
prescribed  portion  of  Shelby  County  was  authorized  to  issue 
bonds  and  subscribe  stock.  The  bonds  when  issued  were  not 
the  obligations  of  Shelby  County,  nor  of  the  individual  tax- 
payers; and  still  there  must  be  some  debtor.  That  debtor 
was  this  portion  of  Shelby  County.  Giving  to  it  power  to 
issue  bonds  and  create  indebtedness,  is  the  creation  of  an 
entity  with  power  to  act,  and  if  this  entity  has  power  to  create 
a  debt,  it  becomes  subject  to  suit.  That  this  entity  was  not, 
in  terms,  named  a  corporation  is  not  decisive.  It  is  enough 
that  an  artificial  entity  was  created,  with  power  to  exercise 
the  functions  of  a  corporation.  It  was,  though  not  named,  a 
corporate  entity,  and  the  acts  of  1870  and  1873,  as  well  said 
by  the  Court  of  Appeals,  simply  designate  who  should  act  for 
this  corporate  entity  and  give  it  a  name.    As  a  corporate  en- 
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tity,  it  issued  bonds  and  subscribed  for  the  stock.  It  became 
tliereby  the  owner  of  the  stock,  and,  as  owner,  it  was  entitled 
to  exercise  aU  the  rights  and  privileges  of  ownership,  includ- 
ing the  right  to  vote  the  stock,  unless  the  legislature  creating 
it  and  prescribing  its  powers  had,  in  terms,  vested  such  con- 
trol of  the  stock  in  other  hands. 

But  it  is  said  that  the  acts  of  1851  and  1869,  in  substance, 
gave  to  each  taxpayer  at  the  time  of  paying  his  tax  an  equal 
amount  of  the  stock ;  that  an  amount  of  taxes  had  been  paid 
prior  to  this  lease  nearly  equal  to  the  entire  issue  of  the  bonds; 
and  that,  therefore,  there  was  substantially  no  stock  left  in 
the  district  which  it  had  a  right  to  vote.  But  the  original 
act  authorized  no  bonds ;  and  did  not  provide  for  the  payment 
of  the  subscription  by  the  issue  of  bonds,  but  by  taxes  levied 
in  amount  and  at  times  necessary  to  pay  it  according  to  its 
terms.  When  the  taxpayer  paid  his  taxes  he,  in  effect,  paid  to 
the  railroad  company  a  proportionate  amount  of  the  subscrip- 
tion ;  and  the  provision  was  in  substance  that  he  should  take 
the  stock  which  he  had  then  paid  for.  There  was,  therefore, 
an  equality  between  the  stock  and  the  taxes,  and  the  county 
was  simply  an  agent  to  collect  the  taxes  and  pay  them  over 
to  the  company,  and  receive  the  stock  and  transfer  it  to  the 
taxpayer.  But  the  act  of  1869  authorized  a  radical  change; 
and  this  newly  created  corporation  was  not  merely  the  conduit 
through  which  money  passed  from  the  taxpayer  to  the  com- 
}>any,  but  it  became  an  independent  subscriber,  making  its 
own  subscription  and  issuing  its  own  bonds  in  payment  there- 
for. Those  bonds  represent  and  are  the  equivalent  of  the 
stock,  and  until  the  taxpayer  pays  those  bonds  he  has  equita- 
]>ly  no  right  to  the  stock.  It  is  true  the  terms  of  the  original 
charter  were  not  changed  by  the  amendment  of  1869 ;  but  to 
hold  that  the  parties  thus  far  paying  taxes — taxes  which 
mainly  have  gone  to  the  payment  of  the  interest  on  the  bonds 
—  are  entitled  to  the  stock  works  this  unreasonable  result: 
Though  $300,000  and  over  of  interest  has  now  been  paid,  the 
bulk  of  the  bonds  remain  outstanding,  and  are  yet  to  be  paid, 
as  well  as  several  hundred  thousand  dollars  of  interest  Shall 
the  whole,  issue  of  stock  be  absorbed  by  those  who  pay  the 
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ft«t  interest  on  the  bonds,  lea\'ing  to  those  who  thereafter  pay 
taxes  for  account  of  future  mterest  and  to  discharge  the  prin- 
cipal, no  right  to  any  stock ;  or  shall  the  railroad  company  be 
compelled  to  issue  stock  in  excess  of  the  $300,000  ?  Nothing 
of  the  latter  kind  is  provided  for;  nothing  to  indicate  that 
the  district  can,  by  extending  the  bonds  and  paying  interest, 
compel  an  additional  issue  of  stock.  All  the  stock  that  the 
railroad  company  was  called  upon  to  issue  by  the  terms  of 
its  contract  was  the  $300,000,  and  that  was  paid  for  by  the 
bonds;  and  the  taxpayer's  equity  in  the  stock  only  arises  as  he 
pays  the  bonds,  and  not  as  he  simply  pays  interest  on  them. 

The  character  of  the  transaction  contemplated  by  the  act  of 
1851  and  the.  difference  created  by  the  amendment  of  1869, 
as  above  indicated,  is  made  clearer  by  section  20  of  the  former 
act,  providing  "  that  said  company  shall  not  issue  certificates 
of  stock  until  the  same  shall  be  paid  for."  In  other  words, 
payment  of  taxes  paid  the  subscription,  and  of  course  worked 
a  right  to  the  stock  then  paid  for.  This  provision  was  not 
changed  by  the  amendment  of  1869,  but  the  subscription  made 
by  the  district  was  paid  for  at  the  time  by  the  issue  of  its . 
bonds;  and  having  been  paid  for,  it  was  the  duty  of  the  com- 
pany to  issue  its  stock  ;  and  to  whom  should  it  be  issued  but 
to  the  party  who  had  made  the  pa^Tnent,  to  wit,  the  district  ? 
Having  paid  for  and  owning  and  possessing  ^the  stock,  who 
should  vote  it  ?  Obviously  the  owner  ;  and  its  right  to  vote 
should  not  be  diminished  until  and  except  when  the  amount 
which  it  has  paid  for  the  stock  in  bonds  is  made  good  io  it  by 
the  taxpayers.  Such  was  the  construction  placed  upon  this 
matter  by  the  Court  of  Appeals ;  and  we  think  that  construc- 
tion, notwithstanding  some  little  obscurity  in  the  language  of 
the  various  statutes,  is  correct. 

With  reference  to  the  suggestion  made  by  the  counsel  for 
the  appellees,  that  the  delay  in  bringing  these  suits  is  such 
laches  as  defeats  any  rights  which  existed  in  the  first  instance, 
we  refer  to  the  case  of  The  St  Louis ^  Vandalia  c6  Terre  Haute 
Railroad  Company  v.  The  Terre  Haute  and  Indianapolis  Rail- 
road Company^  ante^  393. 

The  decrees  are  Affirmed. 

VOL.  CXLV— 27 
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« 

AERKFETZ  v.  HUMPHREYS. 

ERROR    TO    THE    CIRCUIT    COURT    OF   THE   UNITED    STATES    FOR   THE 
EASTERN   DISTRICT   OF   MICHIGAN. 

No.  S55.    Submitted  April  20, 1802.  —  Decided  May  10, 1802. 

Tlie  obligation  upon  an  employ^  of  a  railroad  company  to  take  care  and 
exercise  diligence  in  avoiding  accidents  from  its  trains,  while  in  the  per- 
formance of  his  duties  about  the  tracks,  is  not  to  be  measured  by  the 
obligation  imposed  upon  a  passenger  when  upon  or  crossing  them. 

In  an  action  by  a  track  repairer  against  the  receiver  of  a  railroad  to  recover 
damages  for  injuries  received  from  a  locomotive  and  train  while  at  work 
repairing  the  track  in  a  station  yard,  it  is  held  that  the^  servants  of  the 
receiver  were  guilty  of  no  negligence ;  and  that  if  they  were,  the  plain- 
tiff's negligence  contributed  directly  to  the  result  complained  of. 

On  May  17,  1887,  William  Aerkfetz,  being  under  twenty- 
one  years  of  age,  by  Frederick  Aerkfetz,  his  next  friend,  com- 
menced this  action  in  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Michigan  against  the  defendants 
in  error,  receivers  duly  appointed  and  in  possession  of  the 
Wabash  Railroad,  to  recover  damages  for  personal  injuries 
caused,  as  alleged,  by  their  negligence.  The  defendants 
answered,  and  on  a  trial  before  a  jury  the  verdict  and  judg- 
ment were  for  the  defendants.  To  reverse  such  judgment  this 
writ  of  error  has  been  sued  out. 

Mr.  f!.  E,  Warner  and  Mr,  L.  T,  0-riffm^  for  plaintiff  in 
error,  submitted  on  their  brief. 

Mr.  W.  H.  Blodgett^  for  defendants  in  error,  submitted  on 
the  printed  record. 

Me.  Justice  Bbewek  delivered  the  opinion  of  the  court 

Plaintiff  was  in  the  employ  of  the  defendants  in  the  yard 
of  the  railroad  company  at  Delray,  working  on  one  of  the 
tracks  therein,  and,  while  so  engaged,  was  run  over  and  in- 
jured by  a  freight  car,  moved  by  a  switch  engine. 
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The  defences  presented  were  three:  Fu^t,  the  receivers 
were  guilty  of  no  negligence ;  second,  even  if  they  were, 
plaintiff  was  guilty  of  contributory  negligence;  and,  third, 
whatever  negligence  there  was,  if  any,  was  that  of  a  fellow- 
servant.  The  trial  court  directed  a  verdict  for  the  defendants 
on  the  ground  of  contributory  negligence.  Much  might  be 
said  in  favor  of  each  of  the  three  propositions  advanced  by 
the  defendants.  We  rest  our  affirmance  of  the  judgment  upon 
the  grounds  that  under  the  circumstances  there  was  no  negli- 
gence on  the  part  of  the  defendants,  and  that  the  accident 
occurred  through  a  lack  of  proper  attention  on  the  part  of  the 
plaintiff. 

There  is  little  dispute  in  the  testimony,  and  the  facts,  as 
disclosed  are  plainly  these :  The  Delray  yard  is  in  the  western 
part  of  the  city  of  Detroit.  In  it  were  twelve  tracks  and  side- 
tracks, and  the  yard  was  used  for  the  making  up  of  trains. 
A  switch  engine  was  employed  therein,  and,  as  might  be 
expected,  was  constantly  moving  forwards  and  backwards, 
changing  cars  and  making  up  trains.  Plaintiff  was  a  repairer 
of  tracks.  He  had  been  employed  there  about  eighteen  months, 
and  was  familiar  with  the  manner  in  which  the  work  was  done. 
The  yard  was  about  a  quarter  of  a  mile  in  length.  The  tracks 
were  in  a  direct  line  east  and  west,  with  nothing  to  obstruct 
the  view  in  either  direction.  At  the  time  of  the  accident 
plaintiff  was  working  near  the  west  end  of  the  yard,  when  a 
switch  engine  pushing  two  cars  moved  slowly  along  the  track 
upon  which  he  was  at  work,  the  speed  of  the  engine  being 
about  that  of  a  man  walking.  Plaintiff  stood  with  his  back 
to  the  approaching  cars,  and  so  remained  at  work  without 
looking  backward  or  watching  for  the  moving  engine  until  he 
was  struck  and  run  over  by  the  first  car. 

TJpon  these  facts  we  observe  that  the  plaintiff  was  an 
employfe,  and,  therefore,  the  measure  of  duty  to  him  was  not 
such  as  to  a  passenger  or  a  stranger.  As  an  employ^  of  long 
experience  in  that  yard,  he  was  familiar  with  the  moving  of 
cars  forward  and  backward  by  the  switch  engine.  The  cars 
were  moved  at  a  slow  rate  of  speed,  not  greater  than  that 
which  was  customary,  and  that  which  was  necessary  in  the 
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making  up  of  trains.  For  a  quarter  of  a  mile  east  of  him 
there  was  no  obstruction,  and  by  ordinary  attention  he  could 
have  observed  the  approaching  cars.  He  knew  that  the  switch 
engine  was  busy  moving  cars  and  making  up  trains,  and  that 
at  any  minute  cars  were  likely  to  be  moved  along  the  track 
upon  which  he  was  working.  With  that  knowledge  he  places 
himself  with  his  face  away  from  the  direction  from  which  cars 
were  to  be  expected,  and  continues  his  work  without  ever  turn- 
ing to  look.  Abundance  of  time  elapsed  between  the  moment 
the  cars  entered  upon  the  track  upon  which  he  was  working 
and  the  moment  they  struck  him.  There  could  have  been  no 
thought  or  expectation  on  the  part  of  the  engineer,  or  of  any 
other  employ^,  that  he,  thus  at  work  in  a  place  of  danger, 
would  pay  no  attention  to  his  own  safety.  Under  such  cir- 
cumstances, what  negligence  can  be  attributed  to  the  parties 
in  control  of  the  train  or  the  management  of  the  yard  ?  They 
could  not  have  moved  the  cars  at  any  slower  rate  of  speed. 
They  were  not  bound  to  assume  that  any  employ^,  familiar 
with  the  manner  of  doing  business,  would  be  wholly  indiflfer- 
ent  to  the  going  and  coming  of  the  cars..  There  were  no 
strangers  whose  presence  was  to  be  guarded  against.  The 
ringing  of  bells  and  the  sounding  of  whistles  on  trains  going 
and  coming,  and  switch  engines  moving  forwards  and  back- 
wards, would  have  simply  tended  to  confusion.  The  person  in 
direct  charge  had  a  right  to  act  on  the  belief  that  the  various 
employes  in  the  yard,  familiar  with  the  continuously  recurring 
movement  of  the  cars,  would  take  reasonable  precaution  against 
their  approach.  The  engine  was  moving  slowly,  so  slowly 
that  any  ordinary  attention  on  the  part  of  the  plaintiff  to  that 
which  he  knew  was  a  part  of  the  constant  business  of  the  yard 
would  have  made  him  aivare  of  the  approach  of  the  cars,  and 
enabled  him  to  step  one  side  as  they  moved  along  the  track. 
It  cannot  be  that,  under  these  circumstances,  the  defendants 
were  compelled  to  send  some  man  in  front  of  the  cars  for  the 
mere  sake  of  giving  notice  to  employ6s  who  had  all  the  time 
knowledge  of  what  was  to  be  expected. .  We  see  in  the  facts 
as  disclosed  no  negligence  on  the  part  of  the  defendants,  and 
if  by  any  means  negligence  could  be  imputed  to  them,  surely 
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the  plaintiff  by  his  negligent  inattention  contributed  directly 
to  the  injury. 
The  judgment  was  right,  and  it  is 

Affirmed. 


MILLEE  V.  AMMON. 

ERROR  TO  THE   CIRCUIT  COURT  OF    THE    UNITED    STATES    FOR    THE 
SOUTHERN   DISTRICT   OF   IOWA. 

No.  283.    Argued  April  11, 12, 1892.  ~  Decided  May  16. 1892. 

The  Supreme  Coart  of  Illinois  having  held  that  the  ordinance  of  the  city  of 
Chicago  that  **  no  person,  firm  or  corporation  shall  sell  or  offer  for  sale 
any  spirituous  or  vinous  liquors  in  quantities  of  one  gallon  or  more  at  a 
time,  within  the  city  of  Chicago,  without  having  first  obtained  a  license 
therefor  from  the  city  of  Chicago,  under  a  penalty  of  not  less  than  $50 
or  more  than  $200  for  each  offence,"  is  valid,  this  court  follows  the  ruling 
of  that  court ;  and  further  holds  that  a  contract  made  in  violation  of  it 
creates  no  right  of  action  which  a  court  of  justice  will  enforce. 

The  general  rule  of  law  is,  that  a  contract  made  in  violation  of  a  statute  is 
void ;  and  that  when  a  plaintiff  cannot  establish  his  cause  of  action  with- 
out relying  upon  an  iUegal  contract,  he  cannot  recover. 

The  court  stated  the  case  as  follows : 

On  March  16,  1887,  the  plaintiff  in  error,  defendant  below, 
then  a  citizen  and  resident  of  Wisconsin^  purchased  of  the 
plaintiff,  in  Chicago,  1125  gallons  of  sherry  wine,  and  1100 
gallons  of  port  wine,  at  an  agreed  price  of  $5287.  The  pur- 
chase was  on  ninety  days'  credit,  and  the  wine  was  delivered 
to  defendant  in  that  city.  Thereafter  the  defendant  having 
failed  to  pay  for  these  goods,  plaintiff  commenced  this  action 
in  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Iowa  to  recover  the  purchase  price.  The  defend- 
ant pleaded  as  a  defence,  that  by  chapter  24  of  the  Revised 
Statutes  of  Illinois  of  1882  it  was  provided  that :  "  The  city 
council  in  cities  .  .  .  shall  have  the  following  powers: 
...  To  license,  regulate  and  prohibit  the  selling  or  giving 
away  of  any  intoxicating,  malt,  \inous,  mixed  or  fermented 
liquor,  the  license  not  to  extend  beyond  the  municipal  year  in 
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which  it  shall  be  granted,  and  to  determine  the  amount  to  be 
paid  for  such  license ; "  that  this  statute  was  in  force  at  the 
time  of  the  alleged  purchase ;  that  Chicago  was  a  city  of  that 
State ;  that  the  city  council  of  that  city  had  passed  the  fol- 
lowing ordinance : 

"  An  ordinance  concerning  the  licensing  of  wholesale  hquor 
dealers. 

"  Sec.  1.  No  person,  firm  or  corporation  shall  sell  or  offer 
for  sale  any  spirituous  or  vinous  liquors  in  quantities  of  one 
gallon  or  more  at  a  time,  within  the  city  of  Chicago,  without 
iiaving  first  obtained  a  license  therefor  from  the  city  of 
Chicago,  under  a  penalty  of  not  less  than  $50  or  more  than 
$200  for  each  offence.  But  no  distiller  who  has  taken  out  a 
license  as  such,  and  who  sells  only  distilled  spirits  of  his  own 
production  at  the  place  of  manufacture,  shall  be  required  to 
pay  the  license  herein  prescribed  on  account  of  said  sale. 

"Sec.  2.  All  such  licenses  shall  be  issued  in  accordance 
with  the  general  ordinances  of  the  city  governing  licenses, 
and  for  every  such  license  there  shall  be  charged  at  the  rate 
of  $250  per  annum ; " 

that  plaintiff  was  then  a  wholesale  liquor  dealer  in  the  city  of 
Chicago ;  that  he  was  not  a  distiller,  and  had  not  a  distiller*s 
license ;  that  the  wine  mentioned  in  the  petition  was  vinous 
and  intoxicating  liquor,  within  the  meaning  of  said  ordinance; 
and  that  the  sale  of  the  wine  mentioned  was  in  violation  of 
said  law  and  ordinance.  A  demurrer  to  this  answer  was  filed, 
and,  after  argument,  was  sustained ;  and  the  defendant  elect- 
ing to  stand  by  his  answer,  judgment  was  rendered  against 
him  for  the  amount  claimed  in  the  petition.  To  reverse  such 
judgment  the  defendant  sued  out  this  writ  of  error. 

Mr.  C.  C.  Cole  for  plaintiff  in  error. 

Mr.  Ed^ar  C.  Blum  for  defendant  in  error.  Mr.  Louis  /. 
Blum  was  on  the  brief. 

Mr.  Justice  Breweb  delivered  the  opinion  of  the  court 

Two  questions  are  presented :  first,  is  the  ordinance  valid  ? 
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second,  if  so,  can  the  plaintiff  recover  for  liquor  sold  in  viola- 
tion of  its  terms  ? 

The  first  question  must  be  answered  in  the  affirmative. 
The  precise  question,  on  the  very  ordinance,  was  presented  to 
the  Supreme  Court  of  Illinois,  and  determined  by  it  in  the 
case  of  Dennehy  v.  Chicago^  120  Illinois,  627.  Counsel  for 
defendant  in  error  strenuously  insist  that  that  decision  is  not 
controlling  on  this  court  in  this  case,  because  it  was  not 
announced  until  May,  1887,  and  after  this  purchase  had 
taken  place.  They  say  that  this  is  a  controversy  between 
citizens  of  different  States,  in  which  the  parties  have  a  right 
to  the  independent  judgment  of  the  Federal  tribunals ;  that, 
pripr  to  such  decision,  there  had  been  no  determination  by 
the  courts  of  Illinois  of  the  validity  of  the  ordinance ;  and  that 
the  decision  in  the  Dennehy  Case  was  in  disregard  of  the  gen- 
eral course  of  the  legislation  of  the  State  of  Illinois  in  respect 
to  the  liquor  traffic,  and  of  the  spirit  of  at  least  two  decisions 
of  that  court,  Strauss  v.  Pontiac^  40  Illinois,  126,  301,  and* 
Wright  V.  The  People,  101  Illinois,  133.  They  refer  us  to  the 
cases  of  Pease  v.  Peck,  18  How.  595 ;  Cp^icago  v.  Bobbins,  2 
Black,  418 ;  Buiz  v.  Muscatine,  8  Wall.  575 ;  Burgess  v.  Selig- 
man,  107  U.  S.  20 ;  Ca/nroU  Comity  v.  Smith,  111  U.  S.  556 ; 
Gibson  V.  Lyon,  115  U.  S.  439 ;  and  Anderson  v.  Santa  Anna 
Township,  116  U.  S.  356,  as  instances  in  which  this  court  did 
not  consider  itself  concluded  by  the  decision  of  the  state  court. 

While  not  disposed  to  limit  or  qualify  in  any  respect  what 
has  been  said  so  frequently  as  to  the  right  and  duty  of  inde- 
pendent judgment,  we  think  that  this  is  a  case  in  which  the 
decision  of  the  Supreme  Court  of  Illinois  should  control.  The 
question  is  one  of  a  particularly  local  character,  affecting  solely 
the  internal  police  of  the  State,  in  respect  to  which  we  have 
no  reviewing  power,  and  in  which  is  involved  no  matter  of  a 
Federal  character,  or  of  general  commercial  law.  The  ques- 
tion as  to  what  licenses  shall  or  shall  not  be  required  of  those 
who  engage  in  the  liquor  traffic,  is  a  matter  properly  sub- 
mitted to  the  States  for  determination.  There  is  no  natural  or 
Federal  right  claimed  to  have  been  trespassed  upon  by  this 
ordinance,  and  the  regulations  as  established  and  upheld  by 
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the  state  legislature  and  state  tribunals  should  not  be  disre- 
garded in  the  Federal  courts.  The  decision  in  the  Dennehy 
Case  determines  for  the  people  of  the  State  of  Illinois  that  at 
the  time  of  the  transaction  in  controversy  there  was  this  valid 
ordinance  in  the  city  of  Chicago  requiring  a  license.  Why 
should  not  such  decision  conclude  this  plaintiflf,  as  all  other 
citizens  of  the  State,  in  all  their  dealings  within  the  State? 
It  will  be  noticed  that  this  is  not  a  case  in  which  a  citizen  of 
another  State  calls  upon  the  Federal  courts  to  ignore  the  judg- 
ment of  the  state  court,  because  of  some  supposed  infiinge- 
ment  by  it  upon  his  rights.  It  is  a  citizen  of  Chicago,  and 
Illinois,  who  is  asking  us  to  disregard  the  decision  of  the  high- 
est court  of  his  own  State.  If  it  be  said  that  there  is  Aot 
simply  a  question  of  municipal  or  police  regulation,  but  also 
one  of  contract  rights,  the  reply  is  that  no  question  of  con- 
tract rights  can  arise  till  after  that  of  the  validity  of  the  ordi- 
nance is  determined ;  and  also  that  the  party  who  now  seeks 
'  to  raise  the  question  is  one  who,  as  a  citizen  of  the  State,  ought 
to  be  concluded  by  the  decisions  of  its  highest  court  upon  this 
local  matter. 

There  has  been  no  change  in  the  rulings  of  the  Supreme 
Court  on  this  question.  The  prior  cases  referred  to  contain 
nothing  inconsistent  with  the  Dennehy  Case.  In  Strauss  v. 
Pontiac^  the  court  held  that  authority  in  the  charter  to  pro- 
hibit "  tippling-houses  and  dram-shops,"  did  not  sustain  an 
ordinance  to  prohibit  generally  the  sale  of  spirits  or  beer.  In 
other  words,  the  charter  power  was  directed  towards  the 
character  of  the  house,  and  not  to  the  matter  of  sales ;  and 
the  ruling  was,  that  the  former  did  not  include  the  latter. 
In  WHght  V.  The  People^  it  was  held  that  the  dram-shop  act 
applied  to  sales  made  by  a  druggist  in  good  faith  and  for  medi- 
cal purposes.  There  is  no  force  in  the  argument,  that  because 
the  court  in  the  course  of  its  opinion  said  that  the  city  council 
had  authority  under  the  charter  to  grant  permits  to  druggists 
to  sell  intoxicating  liquors  by  the  retail  —  it  is  to  be  implied 
that  the  court .  intended  to  decide  that  the  council  had  no 
power  to  grant  like  permits  to  sell  at  wholesale.  The  state- 
ment was  simply  by  way  of  argument  to  show  that  the  drug- 
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gists  were  within  the  scope  of  the  dram-shop  act,  and  was  by 
no  means  a  decision  that  the  city  council  had  no  other  author- 
ity than  to  permit  sales  by  druggists  at  retail.  So  that  with- 
out any  contradiction  in  its  rulings,  the  first  and  only  time 
that  this  question  was  presented  to  the  Supreme  Court  it  held 
that  this  ordinance  was  within  the  powers  granted  to  the  city 
council ;  and  as  this  decision  was  rendered  only  two  months 
after  this  sale,  and  was  in  affirmance  of  the  decisions  of  the 
trial  and  intermediate  appellate  court,  it  is  but  fair  to  pre- 
sume that  the  decisions  of  those  lower  courts  had  been  ren- 
dered before  this  transaction. 

It  must  not  be  implied  from  what  we  have  said,  that  we 
differ  from  the  Supreme  Court  of  Illinois  as  to  the  validity  of 
this  ordinance.  The  charter  authority  is  given  in  broad  and 
comprehensive  terms,  "  to  license  .  .  .  the  selling  or  giv- 
ing away  of  any  intoxicating,  malt,  vinous,  mixed  or  fer- 
mented liquor."  There  is  no  limitation  or  qualification  as  to 
the  manner  of  sale,  whether  at  wholesale  or  retail,  or  as  to 
the  character  of  the  house  at  which  the  business  is  to  be  car- " 
ried  on,  whether  a  dram-shop,  a  grocery  or  a  drug  store.  If 
it  was  intended,  and  doubtless  it  was,  to  give  to  the  city  coun- 
cil fuU  authority  over  the  sale  of  intoxicating  liquors,  words 
more  broad  or  comprehensive  could  not  easily  have  been 
selected.  There  is  no  doubtful  language  in  either  the  charter 
or  the  ordinance.  Plainly  as  words  can  express  is  full  power 
given  by  the  one  to  the  city  council,  and  as  plainly  a  license 
of  a  wholesale  dealer  demanded  by  the  other. 

We  do  not,  however,  place  our  decision  so  much  on  this  lat- 
ter ground,  nor  do  we  care  to  follow  counsel  in  their  ingenious 
effort  to  read  into  this  section  of  the  charter  words  of  limita- 
tion. It  is  enough  that  the  language  being  upon  its  face 
clear,  full,  and  comprehensive,  the  Supreme  Court  of  the  State 
has  decided  that  it  gave  power  to  the  council  to  pass  this 
ordinance,  and  that  it  is  valid.  That  decision  concluded  this 
plaintiff,  a  citizen  of  the  State,  not  only  in  criminal  prosecu- 
tions, but  also  in  civil  actions,  not  only  in  the  state,  but  also 
in  the  Federal  courts. 

Passing  to  the  other  question,  that  must  be  answered  in  the 
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negative.  The  general  rule  of  law  is,  that  a  contract  made  in 
violation  of  a  statute  is  void ;  and  that  when  a  plaintiff  cannot 
establish  his  cause  of  action  without  relying  upon  an  illegal 
contract,  he  cannot  recover.  Pollock's  Principles  of  Con- 
tracts, pp.  253  to  260 ;  Pemn  v.  Bornman^  102  Illinois,  523 ; 
Alexander  v.  O* Donnelly  12  Kansas, 608 ;  Gunter  v.  Leckey^Z^ 
Alabama,  591;  Kennedy  v.  Cockrcme^  65  Maine,  594;  Bank 
of  the  United  States  v.  Owens^  2  Pet.  527,  539 ;  Pangharn  v. 
WesHahe^  36  Iowa,  546,  549 ;  Ila/rris  v.  Runnels^  12  How.  79, 
84.  In  Bank  v.  Owens^  this  court  said :  "  There  can  be  no 
civil  right  where  there  can  be  no  legal  remedy ;  and  there  can 
be  no  legal  remedy  for  that  which  is  itself  illegal."  There 
are  some  exceptions  to  this  general  rule,  and  the  last  two 
cases  cited  furnish  instances  thereof.  These  exceptions  are 
based  upon  a  supposed  intent  of  the  legislature.  In  Pangbom 
V.  Westlake^  it  was  thus  stated  how  the  exception  should  be 
determined:  "We  are,  therefore,  brought  to  the  true  test, 
which  is,  that  while,  as  a  general  rule,  a  penalty  imphes  a 
prohibition,  yet  the  courts  will  always  look  to  the  language  of 
the  statute,  the  subject  matter  of  it,  the  wrong  or  evil  which 
it  seeks  to  remedy  or  prevent,  and  the  purpose  sought  to  be 
accomplished  in  its  enactment ;  and  if,  from  all  these,  it  is 
manifest  that  it  was  not  intended  to  imply  a  prohibition  or  to 
render  the  prohibited  act  void,  the  courts  wiU  so  hold,  and 
construe  the  statute  accordingly."  And  in  Ha/rris  v.  PunneUj 
this  court,  after  noticing  some  fluctuations  in  the  course  of 
decision,  and  observing  "that  we  have  concluded,  before  the 
rule  can  be  applied  in  any  case  of  a  statute  prohibiting  or 
enjoining  things  to  be  done,  with  a  prohibition  and  a  penalty, 
or  a  penalty  only  for  doing  a  thing  which  it  forbids,  that  the 
statute  must  be  examined  as  a  whole,  to  find  out  whether  or 
not  the  makers  of  it  meant  that  a  contract  in  contravention  of 
it  should  be  void,  or  that  it  was  not  to  be  so,"  added :  "  It 
is  true  that  a  statute,  containing  a  prohibition  and  a  penalty, 
makes  the  act  which  it  punishes  unlawful,  and  the  same  may 
be  implied  from  a  penalty  without  a  prohibition ;  but  it  does 
not  follow  that  the  unlawfulness  of  the  act  was  meant  by  the 
legislature  to  avoid  a  contract  made  in  contravention  of  it 
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When  the  statute  is  silent,  and  contains  nothing  from  which 
the  contrary  can  be  properly  inferred,  a  contract  in  contra ven-  • 
tion  of  it  is  void." 

In  the  light  of  these  authorities  the  solution  of  the  present 
question  is  not  difficult.  By  the  ordinance,  a  sale  without  a 
license  is  prohibited  under  penalty.  There  is  in  its  language 
nothing  which  indicates  an  intent  to  limit  its  scope  to  the 
exaction  of  a  penalty,  or  to  grant  that  a  sale  may  be  lawful 
as  between  the  parties,  though  unlawful  as  against  its  prohibi- 
tions ;  nor  when  we  consider  the  subject  matter  of  the  legis- 
lation, is  there  anything  to  justify  a  presumed  intent  on  the 
part  of  the  lawmakers  to  relieve  the  wrongdoer  from  the  ordi- 
nary consequences  of  a  forbidden  act.  By  conmion  consent 
the  liquor  traffic  is  freighted  with  peril  to  the  general  welfare, 
and  the  necessity  of  careful  regulation  is  universally  conceded. 
Compliance  with  those  regulations  by  all  engaging  in  the 
traffic  is  imperative ;  and  it  cannot  be  presumed,  in  the  ab- 
sence of  express  language,  that  tRe  lawmakers  intended  that 
contracts  forbidden  by  the  regulations  should  be  as  valid  as 
though  there  were  no  such  regulations,  and  that  disobedience 
should  be  attended  with  no  other  consequence  than  the  liability 
to  the  penalty.  There  is,  therefore,  nothing  in  the  language 
of  the  ordinance  or  the  subject  matter  of  the  regulations,  which 
excepts  this  case  from  the  ordinary  rule  that  an  act  done  in 
disobedience  to  the  law  creates  no  right  of  action  which  a 
court  of  justice  will  enforce. 

For  these  reasons  the  judgment  of  the  Circuit  Court  will  be 
Reversed^  and  the  case  remanded^  with  instructions  to  over- 
rule  the  demurrer  to  the  answer. 
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BENSON   MINING   AND    SMELTING    COMPANY  v. 
ALTA  MINING  AND  SMELTING  COMPANY. 

APPEAL    FROM    THE    SUPREME    COXJB.T    OF    THE    TERRITORY  OF 

ARIZONA. 

No.  347.    Argaed  and  ■ubmitted  April  28, 1892.  —  Decided  May  16, 1892. 

When  the  judgment  in  the  Supreme  Court  of  a  Territory  exceeds  $6000  this 
court  has  jurisdiction  of  an  appeal,  although  the  judgment  in  the  trial 
court  may  have  been  for  a  less  sum  and  the  jurisdictional  amonat  is 
reached  in  the  appellate  court  by  adding  interest  to  that  judgment. 

When  the  price  of  a  mining  claim  has  been  paid  to  the  government,  the 
equitable  rights  of  t^e  purc)iaser  are  complete,  and  there  is  no  obligation 
on  his  part  to  do  further  annual  work  in  order  to  obtain  a  patent 

A  person  who  wrongfully  works  a  mine,  takes  out  ores  therefrom,  removes 
them,  and  converts  them  to  his  own  use  is  not  entitled,  in  an  action  to 
recover  their  value,  to  be  credited  with  the  cost  of  mining  the  ores. 

The  court  stated  the  case  as  follows : 

On  July  25,  1884,  appellee,  plaintiff  below,  commenced  its 
action  in  the  District  Court  of  the  First  Judicial  District  of 
the  Territory  of  Arizona  to  recover  of  defendant  the  sum  of 
$25,000  for  210  tons  of  silver-bearing  ore,  mined  and  removed 
from  the  Alta  mine,  situated  in  the  Harshaw  mining  district, 
in  Pima  County,  Arizona.  A  jury  having  been  waived,  the 
case  was  tried  before  the  court,  and  a  judgment  was  entered 
.for  the  plaintiff,  on  March  22,  1886,  for  the  sum  of  $4590.06, 
with  interest  from  that  time  until  paid  at  the  rate  of  ten  per 
cent  per  annum.  Defendant  took  the  case  to  the  Supreme 
Court  of  the  Territory,  which,  on  February  17,  1888,  aflSrmed 
the  judgment.  From  such  judgment  of  affirmance  defendant 
appealed  to  this  court. 

Mr,  JVathaniel  Wil8o?i,  for  appellant,  submitted  on  his 
brief. 

Mr.  T.  M,  Norirood  for  appellee.  Mr.  J.  A.  Attderson 
filed  a  brief  for  same. 
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The  amount  due,  as  determined  by  the  judgment  of  the 
Supreme  Court  of  the  Territory,  was  over  $5000,  being  the 
sura  of  $4590.06,  as  awarded  by  the  judgment  of  the  District 
Court,  with  interest  from  its  date,  March  22,  1886,  at  ten  per 
cent  per  annum,  to  February  17,  1888,  the  date  of  the  judg- 
ment of  affirmance.  This  court,  therefore,  has  jurisdiction  of 
the  appeal.    Zeekendorfx,  Johnson^  123  U.  S.  617. 

On  the  merits  of  the  case  two  questions  are  presented.  It 
appears  that  in  1879,  Fagan,  Harshaw  and  others  were  the 
owners  of  the  Alta  mine,  and  at  that  time  made  application 
to  the  proi)er  land  office  for  a  United  States  patent  thereto, 
paid  the  price  required  by  law,  and  obtained  the  ordinary 
certificate  of  purchase.  Thereafter  they  sold  and  conveyed 
the  property  to  the  plaintiff.  The  plaintiff  continued  to  do  a 
large  amount  of  work  on  the  mine  up*  to  the  year  1882 ;  but 
having  failed  in  that  year  to  do  as  much  as  $100  ^vorth  of 
work  thereon,  one  J.  K.  Luttrell  relocated  it  about  June  1, 
1883,  and  called  it  the  *'  Ben  Butler  mining  claim,"  and  under 
this  relocation  and  possession  taken  in  consequence  thereof, 
the  ore  in  controversy  was  mined  and  removed.  On  January 
10,  1884,  the  patent  was  issued  to  the  original  locators,  Fagan, 
Harshaw  and  others.  Ui)on  these  facts  appellant  claims  that, 
although  the  mine  was  fully  paid  for  by  the  locators  in  1879, 
and  a  certificate  of  purchase  received,  inasmuch  as  the  patent 
did  not  issue  until  January  10,  1884,  and  because  the  plaintiff 
failed  to  do  a  hundred  dollars'  worth  of  work  in  the  year 
1882,  its  rights  ceased,  and  the  relocation  by  Luttrell  was 
valid  and  vested  in  him  the  property.  This  claim  is  based 
upon  section  2324,  Kevised  Statutes,  which  provides  among 
other  matters : 

"  On  each  claim  located  after  the  tenth  day  of  May,  eigh- 
teen hundred  and  seventy-two,  and  until  a  patent  has  been 
issued  therefor,  not  less  than  one  hundred  dollars'  worth  of 
labor  shall  be  performed  or  improvements  made  during  each 
year,  .  .  .  and  upon  a  failure  to  comply  vrith  these  con- 
ditions, the  claim  or  mine  upon  which  such  failure  occurred 
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shall  be  open  to  relocation  in  the  same  manner  as  if  no  loca- 
tion of  the  same  had  ever  been  made,  provided  that  the  origi- 
nal locators,  their  heirs,  assigns  or  legal  representatives,  have 
not  resumed  work  upon  the  claim  after  failure  and  before  such 
location." 

This  language,  standing  by  itself,  apparently  sustains  the 
contention  of  the  appellant ;  but  a  consideration  of  the  pro- 
visions of  all  the  statutes  respecting  mining  claims  makes  it 
obvious  that  such  is  not  the  true  construction.  The  precise 
question  has  never  been  presented  to  this  court ;  but  the  im- 
port of  several  decisions  is  against  appellant's  contention. 
The  uniform  ruling  of  the  Land  Department  has  been  agamst 
it,  the  question  having  been  presented  at  an  early  day  and 
fully  examined.  In  the  case  of  the  American  HUl  Quarts 
Mine,  reported  in  Sickels'  Mining  Laws  and  Decisions,  pages 
377  and  385,  and  also  in  Copp's  U.  S.  Mineral  Lands,  page 
254,  are  well-considered'opinions  by  the  Commissioner  of  the 
General  Land  Office  and  the  Secretary  of  the  Interior,  each 
holding  that,  when  the  price  of  a  mining  claim  has  been  paid 
the  equitable  rights  of  the  purchaser  are  complete,  and  there 
is  no  obligation  on  his  part  to  do  further  annual  work,  the 
delay  in  issuing  the  patent  being  a  mere  matter  occurring  in 
the  administration  of  the  Land  Department,  and  the  patent 
when  issued  by  relation  taking  effect  as  of  the  date  of  the 
purchase.  In  the  consideration  of  this  question  the  Secretary 
of  the  Interior  opens  Avith  these  pertinent  suggestions :  "  At 
the  outset  it  is  proper  to  remark  that  by  the  mining  laws  of 
the  United  States  three  distinct  classes  of  titles  are  created, 
viz. :  1.  Title  in  fee  simple.  2.  Title  by  possession.  3.  The 
complete  equitable  title.  The  first  vests  in  the  grantee  of  the 
government  an  indefeasible  title,  w^hUe  the  second  vests  a 
title  in  the  nature  of  an  easement  only.  The  first,  being  an 
absolute  grant  by  purchase  and  patent  without  condition,  is 
not  defeasible,  while  the  second,  being  a  mere  right  of  pos- 
session and  enjoyment  of  profits  without  purchase  and  upon 
condition,  may  be  defeated  at  any  time  by  the  failure  of  the 
party  in  possession  to  comply  with  the  condition,  viz.:  to 
perform  the  labor  or  make  the  annual  improvements  required 
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by  the  statute.  The  equitable  title  accrues  immediately 
upon  purchase,  for  the  entry  entitles  the  purchaser  to  a 
patent,  and  the  right  to  a  patent  once  vested  is  equivalent  to 
a  patent  issued," 

Obviously  section  2324  does  not  provide  for  the  acquisition 
of  title  to  the  land.  Its  scope  and  purport  are  expressed  in 
the  opening  words,  as  foUows :'  "  The  miners  of  each  mining 
district  may  make  regulations  not  in  conflict  with  the  laws  of 
the  United  States,  or  with  the  laws  of  the  State  or  Territory 
in  which  the  district  is  situated,  governing  the  location,  man- 
ner of  recording,  amount  of  work  necessary  to  hold  possession 
of  a  mining  claim,  subject  to  the  following  requirements : " 
and  then  follow  several  provisions  in  the  nature  of  limitations 
on  the  general  authority  thus  given  to  miners.  Among  them 
is  that  quoted.  That  evidently  does  not  refer  to  the  "  loca- 
tion," or  "manner  of  recording,"  but  to  the  "amount  of  work 
necessary  to  hold  possession  of  a  mining  claim,"  that  is,  to 
continue  the  mere  possessory  title.  As  Congress  by  section 
2319,  Kev.  Stat,  had  enacted  that  "  all  valuable  mineral  de- 
posits in  lands  belonging  to  the  United  States,  both  surveyed 
and  unsurveyed,  are  hereby  declared  to  be  free  and  open  to 
exploration  and  purchase  by  citizens  of  the  United  States, 
etc.,"  it  is  not  strange  that  it  gave  the  sanction  of  law  to  the 
regulations  which  the  miners  in  any  locality  might  establish 
for  their  several  occupation  and  working  of  mining  claims; 
but  it  is  not  to  be  expected  that  it  would  also  give  to  them 
authority  to  determine  how  the  title  to  the  land  itself  might 
be  acquired.  And  so  we  find  that  section  2325  provides  that 
"  a  patent  for  any  land  claimed  and  located  for  valuable 
deposits  may  be  obtained  in  the  following  manner,"  and 
gives  thereafter  the  various  steps  necessary  to  be  taken  to 
purchase  the  land.  Near  its  close  is  this,  as  to  the  patent : 
*^  If  no  adverse  claim  shall  have  been  filed  with  the  register 
and  the  receiver  of  the  proper  land  office  at  the  expiration  of 
the  sixty  days  of  publication,  it  shall  be  assumed  that  the 
applicant  is  entitled  to  a  patent,  upon  the  payment  to  the 
proper  officer  of  five  dollars  per  acre,  and  that  no  adverse 
claim  exists."    In  other  words,  when  the  price  is  paid  the 
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right  to  a  patent  immediately  arises.  If  not  issued  at  once,  it 
is  because  the  magnitude  of  the  business  in  the  Land  Depart- 
ment causes  delay.  But  such  delay,  in  the  mere  administra- 
tion of  affairs,  does  not  diminish  the  rights  flowing  from  the 
purchase,  or  cast  any  additional  burdens  on  the  purchaser, 
or  expose  him  to  the  assaults  of  third  parties. 

The  opinion  of  the  Secretary  of  the  Interior  has  received 
judicial  endorsement  in  the  cases  of  Aurora  Mining  Go,  v. 
85  Mining  Co,^  in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Nevada,  34  Fed.  Rep.  515,  and  Detw  v.  Griffin^ 
20  Nevada,  249.  It  is  a  general  rule,  in  respect  to  the  sales  of 
real  estate,  that  when  a  purchaser  has  paid  the  full  purchase 
price  his  equitable  rights  are  complete,  and  there  is  nothing 
left  in  the  vendor  but  the  naked  legal  title,  which  he  holds  in 
trust  for  the  purchaser.  And  this  general  rule  of  real  estate 
law  has  been  rei)eatedly  applied  by  this  court  to  the  adminis- 
tration of  the  affairs  of  the  Land  Department  of  the  govern- 
ment; and  the  ruling  has  been  uniform,  that  whenever,  in 
cash  sales,  the  price  has  been  paid,  or,  in  other  cases,  all  the 
conditions  of  entry  performed,  the  full  equitable  title  has 
passed,  and  only  the  naked  legal  title  remains  in  the  govern- 
ment in  trust  for  the  other  party,  in  whom  are  vested  all  the 
rights  and  obligations  of  ownership.  Thus  in  the  case  of 
Carroll  v.  Safford^  3  How.  441,  it  was  held  that,  after  the 
price  of  the  land  had  been  paid  and  the  purchaser  held  the 
receiver's  certificate  therefor,  it  was  subject  to  state  taxation, 
although  the  patent  was  not  then  issued.  In  the  opinion, 
page  461,  the  court  said  that  "lands  which  have  been  sold  by 
the  United  States  can,  in  no  sense,  be  called  the  property  of 
the  United  States.  They  are  no  more  the  property  of  the 
United  States  than  lands  patented.  So  far  as  the  rights  of 
the  purchaser  are  considered,  they  are  protected  under  the 
patent  certificate  as  fully  as  under  the  patent.  .  .  .  The 
government,  until  the  patent  shall  issue,  holds  the  mere  legal 
title  for  the  land  in  trust  for  the  purchaser."  In  Leasee  of 
French  v.  Spencer j  21  How.  228,  it  appeared  that  a  ^military 
land  warrant  had  been  located  on  the  tract,  and  the  land  sold 
thereafter,  but  before  the  issue  of  the  patent,  the  act  under 
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T^hich  the  land  warrants  were  granted  providing  that  no  claim 
for  military  bounties  should  be  assignable  or  transferable  until 
after  the  patent  had  been  issued,  and  that  all  sales,  mortgages 
or  contracts  made  prior  thereto  should  be  void.  In  that 
respect  it  wiU  be  seen  that  the  language  is  not  dissimilar  to 
that  used  in  the  section  before  us  in  the  present  case.  It  was 
held  that  the  patent  related  back  to  the  time  of  the  location, 
and  that  the  conveyance  intermediate  the  location  and  the 
patent  was  valid  and  transferred  the  title.  In  Witherspoon  v. 
Duncan^  4  WaU.  210,  there  was  a  donation  entry  instead  of  a 
cash  purchase ;  but  the  entry  having  been  completed,  it  was 
held  that  the  title  passed,  and  that  the  land  was  subject  to 
taxation,  although  the  patent  did  not  issue  until  years  there- 
after. In  Stark  v.  Starr a^  6  Wall.  402,  418,  this  court  observed 
that "  the  right  to  a  patent  once  vested  is  treated  by  the  govern- 
ment, when  dealing  with  the  public  lands,  as  equivalent  to  a 
patent  issued.  When,  in  fact,  the  patent  does  issue,  it  relates 
back  to  the  inception  of  the  right  of  the  patentee,  so  far  as  it 
may  be  necessary  to  cut  off  intervening  claimants."  In  Worth 
V.  Bram^son,  98  IJ.  S.  118,  it  was  held  that  "a  party  who  has 
complied  \n.ih  all  the  terms  and  conditions  which  entitle  him 
to  a  patent  for  a  particular  tract  of  public  land,  acquires  a 
vested  interest  therein,  and  is  to  be  regarded  as  the  equitable 
owner  thereof."  And  in  Deffebach  v.  IlawTce,  115  U.  S.  392, 
the  court  gave  to  a  certificate  of  purchase  of  mineral  lands  the 
same  effect  that  had  been  theretofore  given  to  cash  and  dona- 
tion entries  of  agricultural  lands.  In  the  opinion,  on  page  405, 
is  found  this  language :  "  No  adverse  claim  was  ever  filed  with 
the  register  and  receiver  of  the  local  land  office,  and  the  entry 
was  never  cancelled  nor  disapproved  by  the  officers  of  the 
Land  Department  at  Washington.  The  right  of  the  govern- 
ment, therefore,  passed  to  him ;  and  though  its  deed,  that  is, 
its  patent,  was  not  issued  to  him  until  January  31,  1882,  the 
certificate  of  purchase,  which  was  given  to  him  upon  the  entry, 
was,  so  far  as  the  acquisition  of  title  by  any  other  party  was 
concerned,  equivalent  to  a  patent.  It  was  not  until  the  28th 
of  July  following  that  the  probate  judge  entered  the  town 
site.    The  land  had  then  ceased  to  be  the  subject  of  sale  by 
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the  government.  It  was  no  longer  its  property  ;  it  held  the 
legal  title  only  in  trust  for  the  holder  of  the  certificate.  With- 
er spoon  v.  Dunca/ti^  4  Wall.  210,  218.  When  the  patent  was 
subsequently  issued,  it  related  back  to  the  inception  of  the 
right  of  the  patentee." 

There  is  no  conflict  in  the  rulings  of  this  court  upon  the 
question.  With  one  voice  they  alfirm  that  when  the  right  to  a 
patent  exists,  the  full  equitable  title  has  passed  to  the  pur- 
chaser, with  all  the  benefits,  immunities  and  burdens  of 
ownership,  and  that  no  third  party  can  acquire  from  the  gov- 
ernment interests  as  against  him.  The  decision  of  the  trial 
court  was  correct.  The  attempted  relocation  by  Luttrell  was 
void,  and  gave  him  no  rights  of  possession  or  otherw'ise. 

The  only  other  question  is  as  to  the  measure  of  damages. 
The  trial  court  found  that  the  value  of  the  ores,  at  the  time  of 
their  conversion  by  the  defendant,  was  $11,716.65;  that  after 
the  ores  had  been  mined,  and  become  chattels  there  had  been 
expended  by  the  defendant  and  others,  in  removing  the  ores 
from  the  mine,  in  assorting  the  same  from  the  worthless  rock, 
and  in  transferring  the  same  to  the  smelter,  the  sum  of 
$7985.83 ;  and  gave  judgment  for  the  difference,  to  wit, 
$3730.82,  and  interest.  It  also  found  that  the  entries  and  tres- 
passes upon  the  Alta  mine  were  with  knowledge  of  plaintiflTs 
ownership  thereof,  and  that  the  defendant  at  the  time  it 
received  the  ores  had  knowledge  that  they  came  from  the 
Alta  mine,  and  were  the  property  of  the  plaintiff ;  and  there 
was  testimony  to  support  these  findings.  Walnut  v.  TTr/J^', 
103  U.  S.  683,  688;  Jessup  v.  United  States,  106  U.  S. 
147,  150. 

The  contention  of  the  appellant  is,  that  there  was  error  in 
not  crediting  it  also  with  the  cost  of  mining  the  ores.  But 
as  it  received  and  converted  them  with  knowledge  that  they 
belonged  to  the  plaintiff,  the  ruling  of  the  trial  court  was, 
within  the  decision  in  Wooden-ware  Company  v.  United  States, 
106  U.  S.  432,  as  liberal  to  the  appellant  as  it  had  a  right 
to  expect. 

The  judgment  is  affirmed 
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KISSAM  V,  ANDERSON. 

ERBOB    TO    THE    CIRCUIT  COURT    OF  THE   UNITED   STATES   FOR  THE 
SOUTHERN   DISTRICT   OF   NEW   YORK. 

No.  202.    Argued  March  11, 14, 1892.  —  Decided  May  16, 1892. 

The  3d  National  Bank  in  New  York  was  the  correspondent  of  the  Albion 
Bank,  a  country  bank.  W.,  during  part  of  the  time  in  which  the  transac  ^ 
tions  in  controversy  took  place,  was  cashier,  and  during  the  remainder  was 
president  of  the  Albion  Bank.  During  all  the  time  W.  practically  managed 
that  bank,  and  his  co-directors  and  other  officers  had  little  or  no  oversight 
of  its  affairs.  He  was  engaged  in  stock  speculations  on  his  own  account 
in  New  York,  and  drew  from  time  to  time  for  his  own  purposes  in  favor 
of  K.  &  Co.,  his  brokers,  on  the  bank  balance  with  the  dd  National  Bank. 
K.  &  Co.  from  time  to  time  returned  to  that  bank  sums  to  be  credited  to 
the  Albion  Bank.  The  latter  bank  eventually  became  insolvent,  being 
ruined  by  fraudulent  operations  of  W.  who  disappeared,  and  was  put  in 
the  hands  of  a  receiver,  who  brought  suit  against  K.  &  Co.  to  recover  the 
sums  so  paid  to  them  by  W.  out  of  the  balance  to  the  credit  of  the  bank 
with  the  34  National.  K.  &  Co.  claimed  to  offset  the  return  payments 
made  by  them  to  the  3d  National ;  but  the  trial  court  ruled  that  they 
were  not  entitled  to  do  it,  and  no  question  in  respect  of  them  was  sub- 
mitted to  the  jury.  Held^  that  the  defendants  were  entitled  to  have  it 
submitted  to  the  jury  whether  the  other  directors  and  officers  of  the 
Albion  Bank  might  not,  in  the  exercise  of  reasonable  and  proper  care, 
have  ascertained  that  these  moneys  had  been  deposited  to  the  credit  of 
the  Albion  Bank,  and  wliether  they  would  or  would  not  have  accepted 
such  deposits  as  the  return  of  the  moneys  to  the  bank. 

The  case,  as  stated  by  the  court,  was  as  follows : 

The  First  National  Bank  of  Albion  was  organized  under 
the  national  banking  law  December  22,  18G3,  with  a  capital 
stock  of  $50,000,  consisting  of  five  hundred  shares  of  $100 
each,  with  a  privilege  of  increase,  and  in  fact  afterwards  in- 
creased to  $100,000.  It  was  reorganized  under  the  act  of  July 
12,  1882,  by  amended  articles  of  association  filed  January  12 
and  approved  February  24,  1883.  On  August  21,  1884,  it 
closed  its  doors,  and  the  defendant  in  error  w^as  appointed  re- 
ceiver, and  took  possession  August  28,  1884.  On  January  7, 
1885,  as  such  receiver  he  commenced  this  action  against  the 
plamtiffs  in  error  in  the  Circuit  Court  of  the  United  States  for 
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the  Southern  District  of  New  York.  On  April  25, 1888,  the 
case  was  tried  before  a  jury,  and  a  verdict  rendered  in  favor 
of  the  plaintiff  for  $147,769.71.  A  judgment  was  rendered  on 
the  verdict,  and  to  reverse  such  judgment  defendants  sued  out 
this  writ  of  error. 

The  proposition  upon  which  this  suit  was  maintained  was 
that  A.  S.  Warner,  the  cashier  of  the  Albion  Bank,  wrongfully 
withdrew  the  funds  of  that  bank  for  the  purpose  of  a  personal 
speculation  in  stocks;  and  that  the  defendants,  Kissam, 
Whitney  &  Co.,  received  those  moneys  with  knowledge  that 
they  were  thus  withdrawn,  and  used  them  for  the  benefit  of 
Warner  in  his  stock  speculations.  The  defendants,  among 
other  things,  pleaded  that  the  most  of  the  money  received 
from  Warner  had  been  returned  to  the  bank ;  and  herein  lies 
the  principal  question  for  our  consideration,  and  to  a  clear 
understanding  of  all  that  is  involved  in  it,  a  detail  of  the  facts 
is  necessary. 

Prior  to  March  29,  1879,  R.  S.  Burrows  was  president  of 
the  Albion  Bank;  Alexander  Stewart,  his  son-in-law,  vice- 
president  ;  and  Warner,  cashier.  At  that  date  Burrows  died. 
Stewart  became  president,  and  so  remained  until  he  died, 
November  20,  1881,  Warner  in  the  meantime  remaining 
cashier.  Thereafter  Warner  became  president,  and  W.  R 
Burrows,  a  son  of  R.  S.  Burrows,  cashier,  and  both  continued 
as  such  until  shortly  before  the  failure  of  the  bank.  The 
bank  really  belonged  to  R.  S.  Burrows  in  his  lifetime,  he  own- 
ing all  but  twenty  shares.  The  directors,  pending  the  trans- 
actions hereafter  to  be  reviewed,  were  L.  Burrows,  Alexander 
Stewart,  W.  R.  Burrows,  Louise  C.  Burrows  and  Warner.  With 
the  exception  of  L.  Burrows,  who  was  a  brother  of  R.  S.  Bur- 
rows, the  other  four  were  the  executors  and  executrix  of  R.  S. 
Burrows ;  Warner,  as  appears,  being  the  managing  executor  as 
well  as  the  real  official  head  of  the  bank.  Through  his  defalcar 
tions,  which  ran  up  into  the  hundreds  of  thousands,  the  bank 
ultimately  failed,  and  a  receiver  was  appointed.  The  firm  of 
Kissara,  Whitney  &  Co.,  the  defendants,  was  formed  in  May, 
1880.  Prior  to  that  time  the  firm  of  Chase  &  Atkins  had  been 
in  existence  for  some  years,  and  that  firm  had  bought  and  sold 
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stocks  for  Warner.  Whitney  and  Washburn,  who,  with  Kassam, 
composed  the  firm  of  Eissam,  Whitney  &  Co.,  had  been  clerks 
in  the  employ  of  Chase  &  Atkins,  and  a  few  months  before  had 
received  small  interests  therein  as  partners.  Kissam  had  no 
connection  with  that  firm.  When  Chase  &  Atkins  sold  out  to 
Eissam,  Whitney  &  Co.  the  latter  took  among  other  things 
the  account  with  Warner.  At  that  time,  and  among  the 
assets  transferred,  were  stocks  to  the  amount  of  $348,086.19, 
held  for  Warner,  and  for  which  Eissam,  Whitney  &  Co.  paid 
Chase  &  Atkins.  Thereafter,  and  between  that  time  and 
August  26,  1881,  Warner  sent  to  defendants  12  checks,  the 
dates  and  amounts  thereof  being  as  follows : 

May  11,  1880 $10,000 

June  9,      "    5,000 

Dec.  23,      "    8,000 

Jan.  10,  1881 5,000 

"     11,      "    10,000 

"     13,      "    15,000 

"     17,      "    10,000 

"     24,      "    10,000 

Feb.    1,      "    5,000 

Mch.25,      "    5,000 

Aug.   9,     "    10,000 

"     26,      "    10,000 

Total $103,000 

These  checks  were  drawn  by  him  as  "cashier,"  on  the 
Third  N"ational  Bank  of  New  York  City,  the  regular  corre- 
spondent of  the  Albion  Bank :  the  first  checking  being  in  this 
form: 

"No.  — .  New  York,  May  11,  1880. 

"  Third  National  Bank  of  the  City  of  New  York  pay  to  the 
order  of  Eissam,  Whitney  &  Co.  ten  thousand  dollars. 
"$10,000.  A.  S.  Warner, 

"  Cash.  First  Nat.  B'Tc  of  Albion,  N.  Y.  /  " 
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and  the  others  substantially  like  it.  The  Albion  Sank  was  a 
country  bank,  with,  as  heretofore  stated,  a  capital  stock  of 
$100,000,  and  an  average  deposit  of  about  $200,000.  On  these 
checks,  Kissam,  Whitney  &  Co.  drew  from  the  Third  If ational 
Bank  the  sums  named,  and  used  the  same  in  their  customers' 
stock  transactions.  Afterwards,  and  from  time  to  time,  they 
returned  to  the  Third  National  Bank  certain  sums  of  money, 
which  were  entered  by  that  bank  to  the  credit  of  the  Bank 
of  Albion,  and  notice  thereof  was  sent  in  the  regular  course  of 
business  by  the  former  to  the  latter  bank ;  but  by  reason  of 
facts  hereafter  to  be  noticed,  not  all  of  these  deposits  were 
entered  on  the  books  of  the  Albion  Bank.  The  following  is  a 
statement  of  the  details  of  such  deposits : 


Date. 


Entered  In  Ledger  of 
Albion  Bank. 


Not  entered  In  Ledger 
of  Albion  Bank. 


April 


April 

March 

April 


4,  1881. 

23, 

3,  1882. 
7,  1883. 
17, 


November  15, 


a 

"  21,     " 

ii 


21, 
December  31, 
March  7, 1884. 

April  11,     "  . 

July  28, 


Totals. 


$6,000  00 
4,000  00 


8,000  00 
7,850  00 


$25,850  00 


$8,000  00 
5,590  00 
9,200  00 

10,000  00 
5,000  00 


5,000  00 


5,000  00 
5,000  00 
8,000  00 
2,562  50 


$68,352  50 


It  will  be  noticed  that  three  of  these  deposits  were  made 
before  the  last  two  checks  were  sent  to  defendants.  It  will 
be  noticed,  also,  that  the  moneys  represented  by  these  various 
deposits  were  returned  to  the  same  place  from  which  the 
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money  was  received  on  the  checks  sent  to  the  defendants,  to 
wit,  the  Third  National  Bank.  In  other  words,  the  defend- 
ants received  money  belonging  to  the  Albion  National  Bank 
from  the  Third  National  Bank ;  they  returned  to  the  Third 
National  Bank  a  large  portion  of  the  money  they  had  received. 
That  money  was  accepted  by  the  Third  National  Bank,  passed 
to  the  credit  of  the  Albion  Bank,  and  the  latter  notified  thereof 
in  the  regular  way,  to  wit,  by  monthly  statements.  It  is  true 
that  many  of  these  credits  were  not  entered  by  the  latter  on 
its  books.  The  Albion  Bank  was  at  that  time  managed  by 
Warner,  he  being  the  cashier.  There  was  a  book-keeper  in 
constant  attendance,  the  president  occasionally  present,  and 
five  directors  to  supervise ;  but  the  active  man  was  Warner, 
who  was  also  the  real  manager  of  the  Burrows  estate,  which 
owned  substantially  all  the  stock.  The  monthly  reports  from 
the  Third  National  Bank,  when  opened  at  all,  were  appar- 
ently opened  by  Warner  alone.  Indeed,  after  the  receiver  was 
appointed,  in  1884,  some  of  these  monthly  reports  were  found 
in  the  vaults  of  the  bank  still  unopened.  There  was  no  direct 
evidence  of  any  conspiracy  between  defendants  and  Warner 
to  take  money  from  the  Albion  Bank.  On  the  contrary,  it 
appears  that  the  defendants  bought  out  the  business  of  Chase 
&  Atkins,  at  that  time  buying  as  a  part  thereof  stocks  to  the 
amount  of  over  $300,000  held  for  Warner ;  and  it  was  in  car- 
rying on  this  business  already  established,  and  to  make  good 
the  required  margins,  that  Warner  sent  these  checks  to  de- 
fendants. His  account  was  a  steadily  diminishing  account 
from  the  time  they  bought  out  Chase  &  Atkins.  The  court 
held  them  responsible  for  the  amounts  thus  obtained  from  the 
Albion  Bank,  on  the  ground  that  a  cashier  has  no  right  to  use 
the  funds  of  the  bank  of  which  he  is  cashier  for  his  private 
business ;  and  that  under  the  circumstances,  and  in  view  of 
the  size  of  the  account  and  the  form  of  the  checks,  the  defend- 
ants must  have  known  that  he  was  using  the  funds  of  the  bank 
for  his  private  business. 

Mr.  Joseph  H,  Choate  and  3fr.  George  Zahriskte  for  plain- 
tiflfs  in  error.    M/\  John  E,  Burrill  was  with  them  on  the  brief. 


Digitized  by 


Google 


440  OCTOBER  TERM,  1891. 

Argument  for  Defendant  in  Error. 
Mr,  Benjamin  H.  Bristow  for  defendant  in  error. 

The  defendants  were  not  entitled  to  credit  for  the  sums 
paid  by  them  to  the  Third  National  Bank.  They  requested 
the  court  to  instruct  the  jury  that 

"  (1)  The  defendants  are  entitled  to  be  credited  with  the 
amounts  of  money  which  were  deposited  by  them  in  the  Third 
National  Bank  to  the  credit  of  the  Bank  of  Albion ; 

"  (2)  The  defendants  were  entitled  to  be  credited  with  such 
of  the  amounts  so  deposited  by  them  in  the  Third  National 
Bank  to  the  credit  of  the  Bank  of  Albion,  as  were  entered  in 
the  books  of  the  latter  bank  and  thereon  debited  to  the  former 
bank; 

"  (3)  In  case  they  find  a  verdict  for  the  plaintiff  it  cannot 
exceed  the  difference  between  the  accounts  between  the  two 
banks  as  contained  on  their  respective  books  and  interest ; 

"  (4)  If  the  jury  find  a  verdict  for  the  plaintiff,  it  cannot  be 
for  any  sum  in  excess  of  the  difference  between  the  checks  in 
suit  and  the  sums  paid  by  the  defendant  into  the  Third 
National  Bank  and  not  entered  in  the  books  of  the  Albion 
Bank; 

"  (5)  The  plaintiff  cannot  recover  any  of  the  checks  in  suit 
which  have  been  paid  out  of  moneys  deposited  in  the  Third 
National  Bank  to  the  credit  of  the  Albion  Bank  by  Warner  or 
by  his  direction." 

The  court  refused  these  requests,  saying  further,  "  I  have 
ruled  during  the  course  of  the  trial  that  the  fact  that  the 
defendants  paid  in  under  Warner's  direction  to  the  Third 
National  Bank  the  large  sums  of  money  which  were  paid  in 
is  of  no  materiality  as  affecting  the  legal  rights  of  the  par- 
ties." 

The  question  raised  by  all  these  requests  is,  in  brief,  whethw 
any  amoimts  paid  into  the  Third  National  Bank  to  the  credit 
of  the  Bank  of  Albion  by  Warner,  or  by  the  defendants  under 
his  instructions,  are  to  be  regarded  as  reducing  the  damages 
recoverable  from  the  defendants. 

It  is  settled  by  abundant  authority  that  where  one  has  taken 
the  property  of  another  damages  are  not  mitigated  by  showing 
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merely  that  the  wrongdoer  returned  the  property  without 
the  consent  of  the  owner  or  applied  it  upon  the  owner's  debts. 
It  must  appear  still  further  that  the  owner  consented  to 
such  action  or  that  the  proceeds  were  so  applied  under  legal 
process  without  connivance  of  the  wrongdoer.  "  A  stranger 
could  not  take  the  property  of  his  neighbor,  have  it  sold 
under  process,  and  apply  the  proceeds  in  discharging  the  debts 
of  his  neighbor,  and  then  claim  the  right  to  have  such  pay- 
ments received  as  a  set-off,  or  in  mitigation  of  the  damages 
done  by  the  trespass."  McAfee  v.  Crofford^  13  How.  447,  456 ; 
Hanmer  v.  Wilsey^  17  "Wend.  91 ;  Otis  v.  Jones^  21  Wend. 
394;  Wehle  v.  BuUer,  61  N.  Y.  245;  PeopU  v.  Bcmh  of 
North  America^  75  N.  Y.  547;  McMichael  v.  Mason^  13 
Penn.  St.  214;  Ba/rnard  v.  Jennison^  27  Michigan,  230; 
Edmondson  v.  NuttaU,  17  C.  B.  (N.  S.)  279 ;  Higgms  v. 
Whitney^  24  Wend.  379 ;  Lvvermore  v.  Northrup^  44  N.  Y. 
107;  Lyon  v.  Yates^  52  Barb.  237;  Spragvs  v.  McKemiey 
63  Barb.  60 ;  East  v.  Pace^  57  Alabama,  521. 

Mb.  Justice  Bkeweb  stated  the  case  as  above,  and  delivered 
the  opinion  of  the  court. 

We  shall  not  stop  to  inquire  as  to  the  propriety  of  the 
rulings,  so  far  as  they  went  to  charge  the  defendants  with 
liability  for  the  moneys  obtained  from  the  Albion  Bank; 
for,  on  the  other  ground  we  think  a  new  trial  must  be  or- 
dered, and  it  is  impossible  to  foresee  what  the  developments 
may  be  on  that  trial. 

The  court  distinctly  ruled,  as  matter  of  law,  that  the  de- 
fendants were  not  entitled  to  credit  for  the  moneys  deposited 
in  the  Third  National  Bank  to  the  credit  of  the  Albion  Bank, 
and  submitted  no  question  to  the  jury  in  respect  thereof. 
The  principle  upon  which  the  court  acted  is  thus  stated  by , 
counsel  for  plaintiff  in  his  brief : 

"  It  is  settled  by  abundant  authority  that  where  one  has 
taken  the  property  of  another  damages  are  not  mitigated  by 
showing  merely  that  the  wrongdoer  returned  the  property 
without  the  consent  of  the  owner  or  applied  it  upon  the 
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owner's  debts.  It  must  appear  still  further  that  the  owner 
consented  to  such  action  or  that  the  proceeds  were  so  applied 
under  legal  process  without  connivance  of  the  wrongdoer. 
'  A  stranger  could  not  take  the  property  of  his  neighbor,  have 
it  sold  under  process,  and  apply  the  proceeds  in  discharging 
the  debts  of  his  neighbor,  and  then  claim  the  right  to  have 
such  payments  received  as  a  set-oflf,  or  in  mitigation  of  the 
damages  done  by  the  trespass.'  McAfee  v.  Crqford,  13 
How.  447,  456." 

We  think  that  principle  does  not  control  in  this  case. 
Defendants  returned  this  money  to  the  Albion  Bank.  They 
deposited  it  with  the  Third  National  Bank,  the  correspondent 
of  the  Albion  Bank,  and  the  bank  from  which  they  received 
the  money  on  the  checks  from  the  Albion  Bank.  In  fact, 
therefore,  the  money  was  placed  where  it  was  before  it  was 
taken  —  in  the  possession  and  under  the  control  of  the  Albion 
Bank.  Not  only  that,  the  Third  National  Bank,  in  its  due 
course  of  business,  by  monthly  reports,  informed  the  Albion 
Bank  that  they  had  received  this  money,  and  held  it  subject 
to  its  order;  and  it  was  subsequently  used  by  the  Albion 
Bank  in  drafts  drawn  by  it  in  favor  of  other  parties.  If  it 
be  said  that  no  officer  of  the  Albion  Bank  knew  of  these 
deposits  except  Warner,  the  wrongdoer,  and  that  he  subse- 
quently drew  out  most  of  these  moneys  in  drafts  to  further 
other  wrongs,  the  reply  is,  that  the  other  officers  and  directors 
of  the  Albion  Bank  were  chargeable  with  knowledge  of  these 
deposits.  If,  through  their  negligence,  they  did  not  in  fact 
know,  that  is  a  matter  for  which  the  Albion  Bank,  and  not 
the  defendants,  were  responsible.  Kissam,  Whitney  &  Co. 
had  no  supervision  over  its  affairs,  no  knowledge  as  to  how 
those  affairs  were  managed.  They  were  not  called  upon  to 
go  to  Albion  and  hunt  up  the  various  officers  and  directors, 
•and  inform  them,  one  by  one,  personally,  that  these  moneys 
had  been  deposited  to  their  credit  in  the  Third  National 
Bank.  It  was  enough  that  they  deposited  them,  and  that 
that  bank,  in  the  regular  course  of  business,  by  monthly 
statements,  informed  the  Albion  Bank  that  it  received  and 
held  those  moneys.    The  learned  Circuit  Judge  seemed  to  be 


Digitized  by 


Google 


KISSAM  V.   ANDERSON.  443 

Opinion  of  the  Court 

of  the  opinion,  that  as  they  had  assisted  Warner  in  with- 
drawing these  funds  from  the  bank,  they  could  not  escape 
responsibility,  unless  the  sum  total  of  his  defalcations  was 
reduced  by  their  deposits  to  an  amount  less  than  that  received 
from  him.  In  his  opinion  overruling  the  motion  for  a  new 
trial,  he  thus  expressed  himself :  "  Here  all  the  money  returned 
by  Warner  was  insufficient  to  replace  his  defalcations  by  an 
amount  much  larger  than  the  sum  sought  to  be  recovered  of 
the  defendants,  and  the  bank  had  no  knowledge  that  he  had 
returned  anything  to  replace  what  he  had  misapplied  until  he 
had  again  misappropriated  it.  It  is  not  unjust  or  unreasonable 
to  compel  the  defendants  to  restore  such  of  the  funds  of  the 
bank  as  they  received  when  they  are  unable  to  prove  that 
the  bank  was  not  directly  or  ultimately  a  loser  in  consequence 
of  their  acts.  It  may  be  that  Warner  would  have  misappro- 
priated the  money  of  the  bank  in  other  ways  if  they  had 
refused  to  receive  the  checks,  but  certainly  one  temptation 
would  not  have  been  in  his  path  if  he  had  found  that  he 
could  not  use  the  paper  of  the  bank  for  his  speculations  with 
the  same  facility  as  though  it  were  his  o^vn  money."  But 
surely  they  cannot  be  held  for  his  subsequent  wrong-doing. 
If  they  have  returned  a  part  of  that  they  assisted  him  in 
wrongfully  withdrawing,  they  are  pro  tanto  relieved  from 
responsibility,  and  are  not  to  be  chargeable  with  his  after 
misconduct,  in  respect  to  which  they  had  no  part.  It  wiU 
not  do  to  say  that  they  put  the  money  where  he  could  check 
it  out,  and  therefore  are  responsible  for  what  he  did  with  it. 
They  deposited  it  to  the  credit  of  the  Albion  Bank,  and  it 
was  for  the  officers  and  directors  of  that  bank  to  take  care  of 
its  deposits.  The  rule  might  be  diflferent  if  Warner,  the 
cashier  of  the  Albion  Bank,  was  the  only  officer  authorized 
to  draw  on  the  Third  National  Bank,  or  charged  with  knowl- 
edge of  the  state  of  the  account ;  but  the  president  and  teller 
had  equal  authority,  and  were  equally  chargeable  with  knowl- 
edge ;  in  fact,  it  appears  that  these  officers  did  draw  drafts 
on  the  New  York  bank  and  thus  diminished  the  total  amount 
of  deposits,  and  the  other  directors,  also,  were  under  some 
obligation  to  know  the  aflfairs  of  the  bank ;  and  it  will  not  do 
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to  say  that  the  bank  can  ignore  the  negligence  of  all  its 
officers  and  profit  by  their  omission  of  duty.  At  the  least, 
it  was  a  question  to  go  to  the  jury  whether  the  officers  of  the 
bank,  other  than  Warner,  in  the  exercise  of  reasonable  and 
proper  care,  could  have  ascertained  that  these  moneys  had 
been  depositedto  the  account  of  the  Albion  Bank,  and  would 
or  would  not  have  accepted  such  deposits  as  the  return  of  the 
moneys  to  the  bank. 

For  the  error  in  this  respect,  the  judgment  must  be 

Reversed^  cmd  the  case  remwndedfor  a  new  trial* 


SHAW  V.  QUINCY  MINING    COMPANY. 

ORIGINAL. 

No.  13.    Original.    Argued  ICaroh  8, 1892.— Decided  May  16,1802. 

Under  the  act  of  March  8,  1887,  c.  873,  §  1,  as  corrected  by  the  act  of 
August  13,  1888,  c.  866,  a  corporation,  incorporated  in  one  State  only, 
cannot  be  compelled  to  answer,  in  a  Circuit  Court  of  the  United  States 
held  in  another  State,  in  which  it  has  a  usual  place  of  business,  to  a  cirll 
suit,  at  law  or  in  equity,  brought  by  a  citizen  of  a  dilTerent  State. 

This  was  a  petition  for  a  writ  of  mandamus  to  the  judges 
of  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York  to  command  them  to  take  jurisdiction 
against  the  Quincy  Mining  Company  upon  a  bill  in  equity, 
filed  in  that  court  on  September  3,  1891,  by  the  petitioner, 
described  in  the  bill  as  a  citizen  of  Massachusetts,  in  behalf  of 
himself  and  other  stockholders  of  the  Quincy  Mining  Com- 
pany, against  "  the  Quincy  Mining  Company,  a  corporation 
duly  organized  under  the  laws  of  the  State  of  Michigan,  and 
having  a  usual  place  of  business  in  the  city,  county  and  State 
of  New  York,"  and  against  certain  individuals  described  in 
the  bill  as  citizens  of  the  State  of  New  York.  Upon  that  bill 
a  subpoena  was  issued,  directed  to  the  Quincy  Mining  Com- 
pany, and,  as  appeared  by  the  marshal's  return  thereon,  was 
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aerved  upon  it  within  the  Southern  District  of  New  York  by 
exhibiting  to  its  secretary  the  original  subpoena  and  leaving 
with  him  a  copy.  The  Quincy  Mining  Company  appeared 
specially,  and  moved  for  an  order  to  set  aside  the  service. 

At  the  hearing  of  the  motion,  it  appeared  that  the  Quincy 
Mining  Company  was  a  corporation  organized  for  the  purpose 
of  mining  in  the  county  of  Houghton  in  the  Upper  Peninsula 
of  the  State  of  Michigan,  under  the  statute  of  Michigan  of 
May  11,  1877,  c.  113,  by  section  30  of  which  "  it  shall  be  law- 
ful  for  any  company  associating  under  this  act  to  provide  in 
the  articles  of  association  for  having  the  business  oflBce  of  such 
company  out  of  this  State,  and  to  hold  any  meeting  of  the 
stockholders  or  board  of  directors  of  such  company  at  such 
office  so  provided  for,  but  every  such  company  having  its  busi- 
ness office  out  of  this  State  shall  have  an  office  for  the  trans- 
action of  business  within  this  State,  to  be  also  designated  in 
such  articles  of  association;"  and  that  this  company,  in  its 
articles  of  association,  did  provide  as  follows :  "  The  business 
office  of  the  company  hereby  constituted  and  formed  shall  be 
in  the  city,  county  and  State  of  New  York,  and  another  busi- 
ness office  is  hereby  established  at  the  Quincy  mine,  in  the 
county  of  Houghton  and  State  of  Michigan." 

The  order  to  set  aside  the  service  was  granted  by  the  court, 
upon  the  ground  (as  stated  in  its  return  to  the  rule  to  show 
cause  why  the  writ  of  mandamus  should  not  issue)  "  that  said 
Quincy  Mining  Company  is  a  corporation  created  and  existing 
under  the  laws  of  the  State  of  Michigan,  and  is  an  inhabitant 
of  the  Western  District  of  Michigan,  and  not  an  inhabitant  of 
the  Southern  District  of  New  York." 

Mr.  Michad  M.  Cardozo  for  the  petitioner. 

Mr.  Don  M,  Dichmson  (with  whom  was  Mr.  Alfred  Rvs- 
seU  on  the  brief)  opposing. 

Mr.  Solicitor  General^  by  leave  of  court,  filed  a  brief  in  sup- 
port of  the  petition. 

Mr.  John  F.  Dillon  and  Mr.  J.  Ilvhley  Aahton^  by  leave  of 
court,  filed  a  brief  against  it. 
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Mr.  Justice  Gray,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  single  question  in  this  case  is  whether  under  the  act  ol 
March  3,  1887,  c.  373,  §  1,  as  corrected  by  the  act  of  August 
13,  1888,  c.  866,  (the  material  parts  of  which  are  copied  in  the 
margin,^)  a  corporation  incorporated  in  one  State  of  the  Union, 
and  having  a  usual  place  of  business  in  another  State  in  which 
it  has  not  been  incorporated,  may  be  sued,  in  a  Circuit  Court 
of  the  United  States  held  in  the  latter  State,  by  a  citizen  of  a 
different  State. 

This  question,  upon  which  there  has  been  a  diversity  of 
opinion  in  the  Circuit  Courts,  can  be  best  determined  by  a 
review  of  the  acts  of  Congress,  and  of  the  decisions  of  this 
court,  regarding  the  original  jurisdiction  of  the  Circuit  Courts 
of  the  United  States  over  suits  between  citizens  of  diflferent 
States. 

In  carrying  out  the  provision  of  the  Constitution  which 
declares  that  the  judicial  power  of  the  United  States  shall 
extend  to  controversies  *'  between  citizens  of  different  States  " 

1  **  The  Circuit  Courts  of  the  United  States  shaU  have  original  cogni- 
zance, concurrent  with  the  courts  of  the  several  States,  of  all  suits  of  a  civil 
nature,  at  common  law  or  in  equity,  where  the  matter  In  dispute  exceeds, 
exclusive  of  interest  and  costs,  the  sum  or  value  of  two  thousand  dollars, 
and  arising  under  the  Constitution  or  laws  of  the  United  States,  or  treaties 
made,  or  which  shall  be  made,  under  their  authority,  or  in  which  contro- 
versy the  United  States  are  plaintiffs  or  petitioners,  or  in  which  there  shall 
be  a  controversy  between  citizens  of  different  States,  in  which  the  matter 
in  dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  afore- 
said, or  a  controversy  between  citizens  of  the  same  State  claiming  lands 
under  grants  of  different  States,  or  a  controversy  between  citizens  of  a 
State  and  foreign  States,  citizens  or  subjects,  in  which  the  matter  in  dis- 
pute exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  aforesaid" 
*'  But  no  person  shaU  be  arrested  in  one  district  for  trial  in  another  in  any 
civil  action  before  a  Circuit  or  District  Court ;  and  no  civil  suit  shall  be 
brought  before  either  of  said  courts  against  any  person  by  any  original 
process  or  proceeding  in  any  other  district  than  that  whereof  he  is  an  in- 
habitant; but  where  the  jurisdiction  is  founded  only  on  the  fact  that  the 
action  is  between  citizens  of  different  States,  suit  shall  bfe  brought  only  in 
the  district  of  the  residence  of  either  the  plaintiff  or  the  defendant."  25 
Stat.  434. 
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Congress,  by  the  Judiciary  Act  of  September  24, 1789,  c.  20,  § 
11,  conferred  jurisdiction  on  the  Circuit  Court  of  suits  of  a  civil 
nature,  at  common  law  or  in  equity,  "between  a  citizen  of  the 
State  where  the  suit  is  brought  and  a  citizen  of  another  State," 
and  provided  that  "  no  civil  suit  shall  be  brought "  "  against  an 
inhabitant  of  the  United  States,"  "  in  any  other  district  than 
that  whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found 
at  the  time  of  serving  the  writ."     1  Stat.  78,  79. 

The  word  "  inhabitant,"  in  that  act,  was  apparently  used, 
not  in  any  larger  meaning  than  "  citizen,"  but  to  avoid  the 
incongruity  of  speaking  of  a  citizen  of  anything  less  than  a 
State,  when  the  intention  was  to  cover  not  only  a  district 
which  included  a  whole  State,  but  also  two  districts  in  one 
State,  like  the  districts  of  Maine  and  Massachusetts  in  the  State 
of  Massachusetts,  and  the  districts  of  Virginia  and  Kentucky 
in  the  State  of  Virginia,  established  by  §  2  of  the  same  act. 
1  Stat.  73.  It  was  held  by  this  court  from  the  beginning  that 
an  averment  that  a  party  resided  within  the  State  or  the  dis- 
trict in  which  the  suit  was  brought  was  not  sufficient  to  sup- 
port the  jurisdiction,  because  in  the  common  use  of  words  a 
resident  might  not  be  a  citizen,  and  therefore  it  was  not  stated 
expressly  and  beyond  ambiguity  that  he  was  a  citizen  of  the 
State,  which  was  the  fact  on  which  the  jurisdiction  depended 
under  the  provisions  of  the  Constitution  and  of  the  Judiciary 
Act.  Bingham  v.  Cabot^  3  Dall.  382;  Turner  v,  BanTc  of 
North  America  J  4  Dall.  8 ;  Ahercrornbie  v.  DupuiSy  1  Cranch, 
343 ;  Hodgson  v.  Bowerhanky  5  Cranch,  303 ;  Brown  v.  Keene^ 
8  Pet.  112,  115.  The  same  rule  has  been  maintained  to  the 
present  day,  and  has  been  held  to  be  unaffected  by  the  Four- 
teenth Amendment  of  the  Constitution,  declaring  that  "all 
persons  bom  or  naturalized  in  the  United  States,  and  subject 
to  the  jurisdiction  thereof,  are  citizens  of  the  United  States 
and  of  the  State  wherein  they  reside."  Robertson  v.  Cease^ 
97  U.  S.  646 ;  Grace  v.  American  Ins,  Co.,  109  U.  S.  278 ; 
Timmons  v.  Elyton  Land  Co.,  139  U.  S.  378;  Denny  v. 
Pironi,  141  U.  S.  121. 

By  the  act  of  May  4,  1858,  c.  27,  §  1,  it  was  enacted  that,  in 
a  State  containing  more  than  one  district,  actions  not  local 
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should  "be  brought  in  the  district  in  which  the  defendant 
resides,"  or  "  if  there  be  two  or  more  defendants  residing  in 
different  districts  in  the  same  State,"  then  in  either  district. 
11  Stat.  272.  The  whole  purport  and  effect  of  that  act  was 
not  to  enlarge,  but  to  restrict  and  distribute  jurisdiction.  It 
applied  only  to  a  State  containing  two  or  more  districts ;  and 
directed  suits  against  citizens  of  such  a  State  to  be  brought  in 
that  district  thereof  in  which  they  or  either  of  them  resided. 
It  did  not  subject  defendants  to  any  new  liability  to  be  sued 
out  of  the  State  of  which  they  were  citizens,  but  simply  pre- 
scribed in  which  district  of  that  State  they  might  be  sued. 

These  provisions  of  the  acts  of  1789  and  1858  were  substan- 
tially reenacted  in  sections  739  and  740  of  the  Revised  Stat- 
utes. 

The  act  of  March  3,  1875,  c.  137,  §  1,  after  giving  the  Cir- 
cuit Courts  jurisdiction  of  suits  "  in  which  there  shall  be  a 
controversy  between  citizens  of  different  States,"  and  enlarg- 
ing their  jurisdiction  in  other  respects,  substantially  reenacted 
the  corresponding  provision  of  the  act  of  1789,  by  providing 
that  no  civil  suit  should  be  brought  "against  any  person" 
"  in  any  other  district  than  that  whereof  he  is  an  inhabitant 
or  in  which  he  shall  be  found "  at  the  time  of  service,  with 
certain  exceptions  not  affecting  the  matter  now  under  consid- 
eration.    18  Stat.  470. 

The  act  of  1887,  both  in  its  original  form,  and  as  corrected 
in  1888,  reenacts  the  rule  that  no  civil  suit  shall  be  brought 
against  any  person  in  any  other  district  than  that  whereof  he 
is  an  inhabitant,  but  omits  the  clause  allowing  a  defendant  to 
be  sued  in  the  district  where  he  is  found,  and  adds  this  clause: 
"  But  where  the  jurisdiction  is  founded  only  ^n  the  fact  that 
the  action  is  between  citizens  of  different  States,  suit  shall  be 
brought  only  in  the  district  of  the  residence  of  either  the 
plaintiff  or  the  defendant."  24  Stat.  552  ;  25  Stat.  434.  As 
has  been  adjudged  by  this  court,  the  last  clause  is  by  way  of 
proviso  to  the  next  preceding  clause,  which  forbids  any  suit  to 
be  brought  in  any  other  district  than  that  whereof  the  defend- 
ant is  an  inhabitant ;  and  the  effect  is  that  "  where  the  juris- 
diction is  founded  upon  any  of  the  causes  mentioned  in  this 
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section,  except  the  citizenship  of  the  parties,  it  must  be 
brought  in  the  district  of  which  the  defendant  is  an  inhabi- 
tant ;  but  where  the  jurisdiction  is  founded  solely  upon  the 
fact  that  the  parties  are  citizens  of  different  States,  the  suit 
inay  be  brought  in  the  district  in  which  either  the  plaintiff  or 
the  defendant  resides.  McGormick  Co.  v.  Walthersy  134  U.  S. 
41,  43.  And  the  general  object  of  this  act,  as  appears  upon 
its  face,  and  as  has  been  often  declared  by  this  court,  is  to 
contract,  not  to  enlarge,  the  jurisdiction  of  the  Circuit  Courts 
of  the  United  States.  Smith  v.  Lyon^  133  U.  S.  315,  320; 
In  re  Pennsylvania  Co,^  137  U.  S.  451,  454 ;  Fish  v.  Henarie^ 
142  U.  S.  459,  467. 

As  to  natural  persons,  therefore,  it  cannot  be  doubted  that 
the  eflfect  of  this  act,  read  in  the  light  of  earlier  acts  upon  the 
same  subject,  and  of  the  judicial  construction  thereof,  is  that 
the  phrase  "district  of  the  residence  of"  a  person  is  equivalent 
to  "  district  whereof  he  is  an  inhabitant,"  and  cannot  be  con- 
strued as  giving  jurisdiction,  by  reason  of  citizenship,  to  a 
Circuit  Court  held  in  a  State  of  which  neither  party  is  a  citi- 
zen, but,  on  the  contrary,  restricts  the  jurisdiction  to  the  dis- 
trict in  which  one  of  the  parties  resides  within  the  State  of 
which  he  is  a  citizen;  and  that  this  act,  therefore,  having 
taken  away  the  alternative,  permitted  in  the  earlier  acts,  of 
suing  a  person  in  the  district  "  in  which  he  shall  be  found," 
requires  any  suit,  the  jurisdiction  of  which  is  founded  only  on 
its  being  between  citizens  of  different  States,  to  be  brought  in 
the  State  of  which  one  is  a  citizen,  and  in  the  district  therein 
of  which  he  is  an  inhabitant  and  resident. 

In  the  case  of  a  corporation,  the  reasons  are,  to  say  the 
least,  quite  as  strong  for  holding  that  it  can  sue  and  be  sued 
only  in  the  State  and  district  in  which  it  has  been  incorporated, 
or  in  the  State  of  which  the  other  party  is  a  citizen. 

In  Bamk  of  Augusta  v.  Earle^  13  Pet.  519,  588,  Chief  Jus- 
tice Taney  said:  "  It  is  very  true  that  a  corporation  can  have 
no  legal  existence  out  of  the  boundaries  of  the  sovereignty  by 
which  it  is  created.  It  exists  only  in  contemplation  of  law, 
and  by  force  of  the  law ;  and  where  that  law  ceases  to  operate, 
and  is  no  longer  obligatory,  the  corporation  can  have  no  exist- 
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ence.  It  must  dwell  in  the  place  of  its  creation,  and  cannot 
migrate  to  another  sovereignty.  But  although  it  must  live 
and  have  its  being  in  that  State  only,  yet  it  does  not  by  any 
means  follow  that  its  existence  there  will  not  be  recognized  in 
other  places ;  and  its  residence  in  qrq  State  creates  no  insuper- 
able objection  to  its  power  of  contracting  in  another." 

This  statement  has  been  often  reaffirmed  by  this  court,  with 
some  change  of  phrase,  but  always  retaining  the  idea  that  the 
legal  existence,  the  home,  the  domicil,  the  habitat,  the  resi- 
dence, the  citizenship  of  the  corporation  can  only  be  in  the 
State  by  which  it  was  created,  although  it  may  do  business  in 
other  States  whose  laws  permit  it. 

In  Lafayette  Ins.  Co.  v.  French^  18  How.  404,  in  which  an 
Indiana  corporation  was  sued  in  Indiana  upon  a  judgment 
recovered  in  an  action  against  it  in  a  state  court  of  Ohio  upon 
a  contract  made  in  that  State,  this  court,  speaking  by  Mr.  Jus- 
tice Curtis,  and  referring  to  Bank  of  Augusta  v.  Earle^  said: 
"  This  corporation,  existing  only  by  virtue  of  a  law  of  Indiana, 
cannot  be  deemed  to  pass  personally  beyond  the  limits  of  that 
State ; "  and  held  that  it  was  bound  by  the  judgment,  because 
it  had  been  allowed  by  the  State  of  Ohio  to  make  contracts  in 
that  State  only  upon  the  reasonable  and  lawful  condition  of  its 
agent,  residing  and  making  contracts  there,  being  deemed  its 
agent  to  receive  service  of  process  in  suits  upon  such  contracts; 
and  therefore  that  such  a  judgment  recovered  after  such  a 
notice  was  "as  valid  as  if  the  corporation  had  had  its  habitat 
within  the  State."     18  How.  407,  408. 

"  A  corporation,"  said  Chief  Justice  Waite,  "  created  by  and 
organized  under  the  laws  of  a  particular  State,  and  having  its 
principal  office  there,  is,  under  the  Constitution  and  laws,  for 
the  purpose  of  suing  and  being  sued,  a  citizen  of  that  State." 
"  By  doing  business  away  from  their  legal  residence,  they  do 
not  change  their  citizenship,  but  simply  extend  the  field  of 
their  operations.  They  reside  at  home,  but  do  business 
abroad."  Railroad  Co,  v.  Koontz,  104  U.  S.  5,  11,  12.  See 
also  Paul  V.  Virginia,  8  Wall.  168, 181 ;  Railroad  Co.  v.  Hat- 
ris,  12  Wall.  65,  81 ;  St.  Clair  v.  Cox,  106  U.  S.  350,  354, 356; 
Ca/nada  Southern  Railway  v.  Oebhard,  109  U.  S.  527,  537. 
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The  same  doctrine  has  been  constantly  maintained  by  this 
court  in  applying  to  corporations  the  judiciary  acts  conferring 
on  the  Circuit  Courts  of  the  United  States  jurisdiction  of  suits 
between  citizens  of  different  States. 

Those  acts  have  never  named  corporations ;  and  for  half  a 
century  after  the  passage  of  the  first  act  corporations  were 
allowed  to  sue  and  be  sued  in  the  Circuit  Courts,  only  when  all 
the  members  of  the  corporation  were,  and  were  alleged  to  be, 
citizens  of  the  State  which  created  the  corporation.  Bank  of 
United  States  v.  Deveaux^  5  Cranch,  61;  Hope  Ins.  Co,  v. 
Boardmcm^  5  Cranch,  57 ;  Sullivan  v.  Fulton  Steamboat  Go.^ 
6  Wheat.  450 ;  Breithaupt  v.  Banh  of  Georgia^  1  Pet.  238 ; 
Gommercial  Banh  v.  Sloco^rib^  14  Pet.  60. 

But  in  Louisville  c&c.  Bailroad  v.  Letson^  in  1844,  it  was 
adjudged,  upon  great  consideration,  that  it  is  sufficient  to  sus- 
tain the  jurisdiction  that  the  corporation  is  created  by  a  differ- 
ent State  from  that  of  which  the  opposite  party  is  a  citizen ; 
and  Mr.  Justice  Wayne  stated  that  the  court  rested  its  judg- 
ment upon  the  ground  "that  a  corporation  created  by  and 
doing  business  in  a  particular  State  is  to  be  deemed  to  all 
intents  and  purposes  as  a  person,  although  an  artificial  person, 
an  inhabitant  of  the  same  State,  for  the  purposes  of  its  incor- 
poration, capable  of  being  treated  as  a  citizen  of  that  State, 
as  much  as  a  natural  person,"  and  "  is  substantially,  within  the 
meaning  of  the  law,  a  citizen  of  the  State  which  created  it,  and 
where  its  business  is  done,  for  all  the  purposes  of  suing  and 
being  sued."  2  How.  497,  558.  And  it  has  ever  since  been 
treated  as  settled  that,  for  these  purposes,  the  members  of  a 
corporate  body  must  be  conclusively  presumed  to  be  citizens  of 
the  State  in  which  the  corporation  is  domiciled.  Marshall  v. 
Baltimore  &  Ohio  Railroad  Gompany^  16  IIow.  314,  328 
Covington  Drawbridge  Co,  v.  Shepherd^  20  How.  227,  233 
Ohio  (&  Mississippi  Bailroad  v.  Wheeler,  1  Black,  286,  296 
MvUer  v.  Dows,  94  U.  S.  444 ;  Steamship  Co,  v.  Tugman,  106 
U.  S.  118,  121 ;  Memphis  cfe  Charleston  Railroad  v.  Alabama^ 
107  U.  S.  581,  585. 

In  Insura/nce  Go,  v.  Fram^ds,  it  was  held  that  the  act  of 
March  2,  1867,  c.  196,  (14  Stat.  558;  Rev.  Stat.  §  639,  cl.  3,) 
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authorizing  the  removal  into  the  courts  of  the  United  States  of 
suits  "  between  a  citizen  of  the  State  in  which  the  suit  is  brought 
and  a  citizen  of  another  State,"  did  not  warrant  the  removal 
of  an  action  brought  in  a  court  of  the  State  of  Mississippi,  in 
which  the  plaintiff,  a  citizen  of  Illinois,  alleged  that  the  defend- 
ant was  a  corporation  created  by  the  laws  of  New  York, 
located  and  doing  business  in  Mississippi  under  its  laws ;  and 
Mr.  Justice  Davis,  in  delivering  judgment,  said:  "This,  in 
legal  effect,  is  an  averment  that  the  defendant  was  a  citizen  of 
New  York,  because  a  corporation  can  have  no  legal  existence 
outside  of  the  sovereignty  by  which  it  was  created.  Its  place 
of  residence  is  there,  and  can  be  nowhere  else.  Unlike  a 
natural  person,  it  cannot  change  its  domicil  at  will,  and, 
although  it  may  be  permitted  to  transact  business  where  its 
charter  does  not  operate,  it  cannot,  on  that  account,  acquire  a 
residence  there."     11  Wall.  210,  216. 

In  Ex  parte  Schollenherger^  96  U.  S.  369,  377,  Chief  Justice 
Waite  said :  "  A  corporation  cannot  change  its  residence  or  its 
citizenship.  It  can  have  its  legal  home  only  at  the  place  where 
it  is  located  by  or  under  the  authority  of  its  charter ;  but  it 
may  by  its  agents  transact  business  anywhere,  unless  pro- 
hibited by  its  charter,  or  excluded  by  local  laws."  The  juris- 
diction of  the  Circuit  Court  in  that  case,  as  well  as  in  New 
England  Ins,  Co.  v.  Woodworth^  111  U.  S.  138,  146,  was  main- 
tained upon  the  ground  that  the  defendant  corporation,  though 
incorporated  in  another  State,  yet,  by  reason  of  doing  business 
in  the  State  in  which  the  suit  was  brought,  and  having 
appointed  an  agent  there  as  required  by  its  laws,  upon  whom 
process  against  the  company  might  be  served,  was  found  in 
that  State,  within  the  meaning  of  the  act  of  March  3,  1875,  c. 
137,  §  1,  then  in  force,  and  hereinbefore  cited. 

The  statute  now  in  question,  as  already  observed,  has 
repealed  the  permission  to  sue  a  defendant  in  a  district  in 
which  he  is  found,  and  has  peremptorily  enacted  that  "  where 
the  jurisdiction  is  founded  only  on  the  fact  that  the  action  is 
between  citizens  of  dififerent  States,  suit  shall  be  brought  only 
in  the  district  of  the  residence  of  either  the  plaintiff  or  the 
defendant."    In  a  case  between  natural  persons,  as  has  been 
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seen,  this  clause  does  not  allow  the  suit  to  he  hrought  in  a 
State  of  which  neither  is  a  citizen.  If  Congress,  in  framing 
this  clause,  did  not  have  corporations  in  mind,  there  is  no 
reason  for  giving  the  clause  a  looser  and  broader  construction 
as  to  artificial  persons  who  were  not  contemplated,  than  as  to 
natural  persons  who  were.  If,  as  it  is  more  reasonable  to  sup- 
pose. Congress  did  have  corporations  in  mind,  it  must  be  pre- 
sumed also  to  have  had  in  mind  the  law,  as  long  and  uniformly 
declared  by  this  court,  that,  within  the  meaning  of  the  previous 
acts  of  Congress  giving  jurisdiction  of  suits  between  citizens  of 
different  States,  a  corporation  could  not  be  considered  a  citi- 
zen or  a  resident  of  a  State  in  which  it  had  not  been  incor- 
porated. 

The  Quincy  Mining  Company,  a  corporation  of  Michigan, 
having  appeared  specially  for  the  purpose  of  taking  the  objec- 
tion that  it  could  not  be  sued  in  the  Southern  District  of  New 
York,  by  a  citizen  of  another  State,  there  can  be  no  question 
of  waiver,  such  as  has  been  recognized  where  a  defendant  has 
appeared  generally  in  a  suit  between  citizens  of  different  States, 
brought  in  the  wrong  district.  Oracie  v.  Palmer^  8  Wheat. 
699;  St  Louis  i&  San  Francisco  Railway  v.  McBride^  141 
U.  S.  127,  131,  and  cases  cited. 

This  case  does  not  present  the  question  what  may  be  the 
rule  in  suits  against  an  alien  or  a  foreign  corporation,  which 
may  be  governed  by  different  considerations.  Nor  does  it 
affect  cases  in  admiralty,  for  those  have  been  adjudged  not  to 
be  within  the  scope  of  the  statute.  In  re  Louisville  Under- 
writers, 134  U.  S.  488. 

All  that  is  now  decided  is  that,  under  the  existing  act  of 
Congress  a  corporation,  incorporated  in  one  State  only,  cannot 
be  compelled  to  answer,  in  a  Circuit  Court  of  the  United  States 
held  in  another  State  in  which  it  has  a  usual  place  of  business, 
to  a  civil  suit,  at  law  or  in  equity,  brought  by  a  citizen  of  a 
different  State. 

Writ  of  mandamus  denied. 

Mb.  JusnoE  Hablan  dissented. 
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BKOWN  V.  SMART. 

BRBOR  TO  THE  COURT  OF  APPEALS  OF  THE  STATE  OF  MABYLAKD. 

No.  163.    Submitted  January  18, 1892.  —  Decided  May  16, 1892. 

An  Insolvent  law  of  a  State,  providing  that  any  conveyance  of  property 
within  the  State,  made  by  a  citizen  of  the  State,  being  insolvent,  within 
four  montlis  before  the  commencement  of  proceedings  in  insolvency, 
and  containing  preferences,  shall  be  void,  and  shall  be  a  cause  for  ad- 
judging  him  insolvent  and  appointing  an  assignee  to  take  and  distribute 
his  property,  does  not,  as  applied  to  a  case  in  which  the  preferred  cred- 
itors are  citizens  of  other  States,  Impair  any  right  of  the  debtor  under 
the  Constitution  of  the  United  States ;  and  such  an  adjudication,  though 
made  without  notice  to  such  creditors,  and  declaring  void  the  convey- 
ance made  for  their  benefit,  cannot,  upon  its  affirmance  by  the  highest 
court  of  the  State,  be  reviewed  by  this  court  on  a  writ  of  error  sued  out 
by  the  debtor  only. 

This  was  a  petition  to  the  court  of  common  pleas  of  Balti- 
more City,  for  an  adjudication  of  insolvency,  and  the  setting 
aside  of  an  unlawful  preference,  under  the  insolvent  act  of  the 
State  of  Maryland,  which  enacts  that  any  conveyance  con- 
taining preferences  (with  exceptions  not  material  to  this  case) 
by  a  merchant  or  trader,  being  insolvent,  shall  be  unlawful 
and  void,  and  shall  be  deemed  an  act  of  insolvency,  provided 
a  petition  in  insolvency  shall  be  filed  by  any  creditor  within 
four  months  afterwards ;  and  that,  upon  such  petition  ally- 
ing the  facts,  and  upon  notice  to  the  debtor,  and  proof  of  the 
allegations,  an  adjudication  shall  be  made  by  the  court  that 
the  debtor  is  insolvent,  and  thereupon  his  right  and  power  to 
dispose  of  any  part  of  his  property  shall  cease,  and,  as  soon  as 
a  trustee  to  manage  and  distribute  his  estate  shall  have  been 
appointed  by  the  court  and  shall  have  given  bond,  the  whole 
property  of  the  insolvent  shall  be  divested  out  of  him  and  be 
vested  in  the  trustee.  Maryland  Code  of  Public  General  Laws 
of  1860,  art.  48,  as  amended  by  Stats.  1880,  c.  172,  §§  13,  23, 
24,  and  1886,  c.  298 ;  Code  of  1888,  art.  47,  §§  14,  22,  23. 

This  petition  was  filed  December  8,  1887,  by  Theodore  B. 
Smart  and  others,  partners,  and  creditors  in  the  sum  of  $600 
of  Solomon  Brown,  a  merchant  of  Baltimore ;  and  prayed  the 
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court  to  adjudicate  Brown  an  insolvent  debtor,  to  appoint  a 
trustee,  and  to  decree  fraudulent  and  void  a  conveyance  made 
by  him,  being  insolvent,  on  November  30, 1887,  of  all  his  prop- 
erty, including  his  stock  of  goods  in  his  store  in  Baltimore, 
and  all  his  debts,  accounts  and  choses  in  action,  to  Isaac 
Eichberg  of  Alexandria,  in  the  State  of  Virginia,  preferring 
certain  of  his  creditors,  citizens  of  other  States,  whose  debts 
were  for  money  lent  at  various  times  from  December  29, 1886, 
to  September  30,  1887,  under  contracts  made  and  to  be  per- 
formed in  those  States,  and  who  were  preferred  in  considera- 
tion of  their  agreement,  expressed  in  the  conveyance,  to  accept 
the  provisions  thereof  in  full  satisfaction  of  their  debts,  and  to 
acquit  and  discharge  him  of  any  part  of  those  debts  remaining 
unsatisfied  out  of  the  proceeds  of  the  property  conveyed.  The 
petition  prayed  for  a  subpoena  to  Brown,  to  Eichberg  and  to 
each  of  the  preferred  creditors. 

Brown  alone  was  served  with  a  subpoena,  and  appeared, 
and  admitted  the  facts  alleged  in  the  petition  and  above 
stated ;  but  denied  that  the  conveyance  created  an  unlawful 
preference,  because  all  the  creditors  preferred  therein  resided 
out  of  the  State  of  Maryland,  and  were  creditors  on  contracts 
made  and  to  be  performed  out  of  the  State,  and  had  agreed  to 
accept  the  provisions  of  the  conveyance  in  full  satisfaction  of 
their  debts ;  and  also  denied  that  the  court  had  any  jurisdic- 
tion to  decide  upon  the  validity  and  effect  of  the  conveyance, 
and  especially  because  the  court  had  acquired  no  jurisdiction 
of  the  trustee  or.of  the  creditors  named  therein. 

The  court  overruled  both  defences,  and  entered  an  order 
adjudicating  Brown  to  be  an  insolvent,  declaring  void  the 
conveyance  by  him  to  Eichberg,  and  appointing  a  trustee  to 
take  possession  of  all  his  property. 

Brown  appealed  to  the  Court  of  Appeals  of  Maryland,  which 
affirmed  the  order.  69  Maryland,  320.  Brown  then  sued  out 
this  writ  of  error. 

Mr.  Charles  Marshall  for  plaintiff  in  error. 

If  the  Insolvent  Law  of  Maryland,  as  expounded  by  the 
Court  of  Appeals  of  that  State,  warrants   the  judgment  in 
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this  case,  declaring  the  deed  of  trust  from  Brown  to  Eichberg 
to  be  void,  neither  Eichberg  the  trustee  nor  the  foreign  credi 
tors  secured  by  the  deed  being  parties,  and  it  not  being  pos* 
sible  to  make  them  parties  to  this  suit,  it  is  submitted  that 
it  comes  in  collision  to  that  extent  with  the  Constitution  of 
the  United  States.     14th  Amendment,  section  1. 

The  court  will  also  observe  that  the  insolvent  law  itself, 
section  24,  contains  a  provision  that  when  a  deed  is  made  by 
any  person  belonging  to  any  of  the  classes  mentioned  in  sec- 
tion 14,  when  insolvent  or  in  contemplation  of  insolvency 
*'  the  same  shall  be  prima  fdcie  intended  to  hinder,  delay 
and  defraud  the  creditors  of  the  person  by  whom  the  same  is 
made,  and  the  burden  of  proof  shall  rest  upon  him  and  the 
grantee  to  explain  the  same,  and  show  the  hona  fides  thereof." 

Now,  this  section  evidently  contemplates  that  the  grantee 
shall  have  an  opportunity  to  be  heard  in  defence  of  his  rights, 
and  yet  the  law  contains  no  provision  for  notice  to  him  of  any 
kind,  and  if  it  did,  it  is  not  pretended  that  he,  if  a  citizen  of 
another  State,  could  be  legally  required  to  submit  himself  to 
the  jurisdiction  of  the  insolvent  court  of  Maryland. 

Yet,  by  the  judgment  of  the  Court  of  Appeals  in  this  case, 
that  law  warrants  the  insolvent  court  in  pronouncing  upon 
the  rights  of  the  grantee  in  his  absence,  and  in  the  absence  of 
power  to  make  him  a  party  to  the  proceeding  in  insolvency. 

If  the  law  is  void  as  thus  expounded,  because  repugnant  to 
the  Fourteenth  Amendment  of  the  Constitution  of  the  United 
States,  any  judgment  enforcing  such  a  law  is  void  as  to  all 
parties  affected  by  it,  including  the  plaintiff  in  error  in  this 
case. 

It  is  respectfully  submitted  that  the  insolvent  law  of  Mary- 
land, so  far  as  it  is  held  to  warrant  such  a  judgment  as  that 
complained  of  here,  attempts  to  do  what  no  State  can  do.  In 
the  language  of  this  court  in  Cook  v.  Moffatt^  5  How.  295,  the 
State  of  Maryland  has  attempted  to  "inflict  her  bankrupt 
laws  on  coutracts  and  persons  not  within  her  limits,"  and  to 
do  that,  has  by  her  law,  as  expounded  by  the  Court  of  Ap- 
|)eals,  made  provision  for  adjudicating  upon  the  rights  of  per- 
sons who  neither  are  nor  can  be  brought  within  her  jurisdio- 
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tion.  As  expounded  by  the  Court  of  Appeals,  the  law  is  an 
attempt  on  the  part  of  the  State  to  exercise  powers  that  be 
long  to  Congress  only. 

Mr.  M.  a.  Walter  and  Mr.  Charles  A.  Boston  for  defend- 
ants in  error. 

Mb.  JusTioB  Gray,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  principles  which  underlie  this  case  are  clearly  estab- 
lished by  the  decisions  of  this  court.-  So  long  as  there  is  no 
national  bankrupt  act,  each  State  has  full  authority  to  pass 
insolvent  laws  binding  persons  and  property  within  its  juris- 
diction, provided  it  does  not  impair  the  obligation  of  existing 
contracts ;  but  a  State  cannot  by  such  a  law  discharge  one  of 
its  own  citizens  from  his  contracts  with  citizens  of  other 
States,  though  made  after  the  passage  of  the  law,  unless  they 
voluntarily  become  parties  to  the  proceedings  in  insolvency. 
Sturges  v.  CrowniuBhield^  4  Wheat.  122 ;  Ogden  v.  Saunders^ 
12  Wheat.  213 ;  Baldwin  v.  Hale,  1  Wall.  223 ;  Oilm^m  v. 
Lockwood^  4  Wall  409.  Yet  each  State,  so  long  as  it  does 
not  impair  the  obligation  of  any  contract,  has  the  power  by 
general  laws  to  regulate  the  conveyance  and  disposition  of  all 
property,  personal  or  real,  within  its  limits  and  jurisdiction. 
Smith  V.  Union  Banky  5  Pet.  518,  526 ;  Craj[>o  v.  KeUy^  16 
Wall.  610,  630;  Denny  v.  Bennett,  128  U.  S.  489,  498;  Wal- 
worth  V.  Harris,  129  U.  S.  355  ;  Geilinger  v.  Philippi,  133 
U.  S.  246,  257 ;  Pullman^ s  Car  Co.  v.  Pennsylvania,  141  U.  S. 
18,  22.  In  Denny  v.  Bennett,  above  cited,  the  law  upon  this 
subject  was  well  summed  up  by  Mr.  Justice  Miller,  speaking 
for  the  court,  as  follows :  "  The  objection  to  the  extraterrito- 
rial operation  of  a  state  insolvent  law  is  that  it  cannot,  like 
the  bankrupt  law  passed  by  Congress  under  its  constitutional 
grant  of  power,  release  all  debtors  from  the  obligation  of  the 
debt.  The  authority  to  deal  with  the  property  of  the  debtor 
within  the  State,  so  far  as  it  does  not  impair  the  obligation  of 
ooQtracts,  is  conceded." 
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A  provision  of  the  insolvent  law  of  a  State,  that  all  convey- 
ances, by  way  of  preference,  of  any  property  within  its  bor- 
ders, made  by  a  citizen,  of  the  State,  being  insolvent,  and 
within  four  months  before  the  commencement  of  proceedings 
in  insolvency,  shall  be  void,  is  a  usual  and  a  valid  exercise  of 
the  power  of  the  State  over  property  within  its  jurisdiction, 
as  to  all  such  conveyances  made  after  the  passage  of  the  law, 
whether  to  its  own  citizens  or  to  citizens  of  other  States. 

But  even  if  it  should  be  held  that  such  a  law  could  not  in- 
validate such  a  conveyance  so  far  as  citizens  of  other  States 
are  concerned,  it  is  clearly  valid  so  far  as  it  makes  the  convey- 
ance an  act  of  insolvency,  suflBicient  to  support  an  adjudication 
of  insolvency,  and  the  appointment  of  a  trustee  or  assignee 
to  take  and  distribute  among  creditors  any  property  which  may 
lawfully  come  to  his  possession.  The  State  might  enact  that 
conveyances  preferring  particular  creditors,  if  made  in  good 
faith,  should  be  valid  so  far  as  concerned  them,  and  yet  pro- 
vide that,  so  far  as  the  debtor  was  concerned,  the  preference 
showed  such  a  disregard  of  the  rights  of  other  creditors  as 
would  justify  adjudging  the  debtor  to  be  insolvent,  and  ap- 
pointing a  trustee  or  assignee  to  take  possession  of  and  dis- 
tribute any  property  not  included  in  the  conveyance. 

In  the  case  before  us  the  only  plaintiff  in  error  is  the  insol- 
vent himself.  The  position  taken  by  him  in  the  court  below, 
but  not  argued  in  this  court,  that  the  obligation  of  a  contract 
with  him  has  been  unconstitutionally  impaired,  is  clearly 
untenable,  because  the  statute  of  the  State  was  in  existence 
when  the  contract  was  made,  and  the  subsequent  decision  of 
the  Court  of  Appeals  was  not  a  law,  within  the  meaning  of 
the  provision  of  the  Constitution  which  declares  that  no  State 
shall  pass  any  law  impairing  the  obligation  of  contracts. 
New  Orlecms  Waterworks  v.  Louisicma  Co.^  125  U.  S.  18. 

The  only  provision  of  the  Constitution  of  the  United  States, 
now  relied  on  by  the  plaintiff  in  error,  is  the  first  section  of 
the  Fourteenth  Amendment,  which  forbids  any  State  to  deprive 
any  person  of  property  without  due  process  of  law.  But  the 
plaintiff  in  error  has  been  deprived  of  no  right  by  the  judg- 
ment below.     There  is  no  doubt  of  the  validity  of  that  judg- 
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ment,  so-far  as  it  adjudged  him  to  be  an  insolvent  and  appointed 
an  assignee  to  take  possession  of  his  property ;  and  in  any  view 
he  has  no  title  or  right  in  the  property  which  was  the  subject 
of  the  conveyance  in  trust.  If  that  conveyance  was  valid,  the 
property  belongc  to  the  trustee  for  the  benefit  of  the  creditors 
named  therein.  If  it  was  invalid,  the  property  vested  in  the 
assignee  in  insolvency. 

Whether  the  judgment  below  was  ineffectual  as  against  the 
trustee  or  the  creditors  named  in  the  conveyance,  either  for 
want  of  notice  or  because  the  conveyance  to  them  could  not 
be  set  aside,  or  whether,  on  the  other  hand,  that  judgment  was 
valid  against  them,  because  rendered  in  a  proceeding  in  rem 
of  which  they  were  bound  to  take  notice,  is  a  question  which 
could  be  presented  by  them  only,  and  they  are  not  parties  to 
this  writ  of  error.  The  plaintiff  in  error  cannot  invoke  the 
judgment  of  this  court  upon  the  rights  of  persons  under  whom 
he  does  not  claim.     Zo?ig  v.  Conversej  91  U.  S.  105 ;  Ludeling 

V.  Ghaffe,  143  U.  S.  301,  306. 

Judgment  affirmed. 


FRANKLIN  TELEGRAPH  COMPANY  v.  HARRISON. 

APPEAL  FROM  THE  CIECUIT    COURT   OF   THE   UNITED  STATES  FOB   THE 
EASTERN  DISTRICT  OF  PENNSYLVANIA. 

No.  819.    Argued  April  19»  1892.  —Decided  May  16, 1892. 

A  telegraph  company  g%\Q  to  H.  &  Co.  the  right  to  put  op  at  their  own  ex- 
pense and  maintain  and  use  a  wire  upon  the  poles  of  the  company  be- 
tween New  York  and  Philadelphia,  and  to  permit  four  other  parties  to  use 
the  same  with  priority  of  right,  the  company  to  have  the  use  of  the  wire 
when  not  so  employed.  The  company  agreed  to  keep  and  maintain  the 
wire  when  accepted  by  it,  and  to  bear  all  expenses  of  batteries,  etc., 
connected  with  its  working  and  to  permit  such  use  by  H.  &  Co,  and 
four  other  persons  for  a  period  of  ten  years.  At  the  end  of  that  time 
the  wire  was  to  be  the  property  of  the  company,  when  the  company 
agreed  "  to  lease  the  same  "  to  H.  &  Co.  "  for  the  use  of  themselves 
and  such  other  four  persons"  **for  the  sum  of  $600  per  annum,  pay- 
able quarterly,  and  upon  the  same  terms  in  all  other  respects  as  if 
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the  wire  had  not  been  given  up  "  to  the  company.  The  wire  was  put  up 
by  H.  &  Co.  and  used  by  them  and  "  four  other  persons  **  for  the  term 
of  ten  years  without  compensation,  and  after  that  at  the  agreed  com- 
pensation. The  company  then  notified  H.  &  Co.  ttiat  the  use  of  the  wire 
by  H.  &  Co.  and  the  four  other  persons  had  l>ecome  such  as  to  ezclnde 
the  company  from  all  use  of  it,  which  was  not  contemplated  by  the  orig- 
inal contract,  and  that  the  agreement  would  be  terminated  by  the  com- 
pany. H.  &  Co.  filed  their  bill  to  restrain  the  company  from  so  doing. 
Held, 

(1)  Tliat  H.  &  Co.  and  their  licensees,  after  the  expiration  of  the  ten 

years,  were  entitled  to  the  same  absolute  use  of  the  wire  which 
they  enjoyed  before  the  wire  was  given  up  to  the  company,  on 
payment  of  $600  per  annum,  payable  quarterly; 

(2)  That  the  facts  disclosed  no  hardship  which  would  justify  a  court  of 

equity,  in  the  exercise  of  its  judicial  discretion,  to  refuse  the  re- 
lief asked  for ; 

(3)  That  the  plaintifl^  were  entitled  to  such  relief  in  equity. 

The  case  is  stated  in  the  opinion, 

Mr.  John  F,  Dillon  and  Mr,  Ru%h  Taggart  for  appellants. 

Mr,  R,  C,  McMurtrie  and  Mr.  S,  S.  IloUingsworth  for  ap- 
pellees. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court 

This  suit  was  brought  to  obtain  a  decree  restraining  the 
appellants,  the  defendants  below,  from  terminating  or  in  any' 
wise  interfering  with  the  use  by  the  appellees,  the  plaintiffs 
below,  of  a  telegraph  ^vire  uix)n  the  poles  of  the  defendants 
between  Philadelphia  and  New  York,  ^nd  requiring  the 
defendants  to  maintain  such  w  ire  in  good  working  order  for 
the  use  of  plaintiffs  and  their  licensees. 

The  plaintiffs  "base  their  claim  to  this  relief  upon  a  written 
contract  made  in  1867  Anth  the  Franklin  Telegraph  Company, 
a  ifassachusetts  corporation,  acting  for  itself  and  other  com- 
panies. As  the  case  depends  upon  the  construction  of  that 
contract,  it  is  given  in  full,  as  follows : 

"  Memorandum  of  agreement  made  this  21st  day  of  May, 
1867,  by  the  Franklin  Telegraph  Company  fqr  their  own 
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account,  and  on  behalf  of  the  Insulated  Lines  Telegraph 
Company,  of  the  first  part,  and  Thomas  Harrison,  M.  Leib  Har- 
rison, John  Harrison,  George  L.  Harrison,  Jr.,  and  Thomas  S. 
Harrison,  trading  as  Harrison  Brothers  &  Co.,  manufacturing 
chemists  of  Philadelphia,  of  the  other  part : 

"  Witnesseth,  That  the  party  of  the  first  part,  for  and  in 
consideration  of  the  relinquishment  by  the  parties  of  the 
second  part  to  the  party  of  the  first  part  of  a  valuable  con- 
tract made  by  the  party  of  the  second  part  with  the  Insulated 
Lines  Telegraph  Company,  hereby  grants  to  the  party  of  the 
second  part  the  right  to  put  up,  maintain  and  use  a  tele- 
graphic wire  between  the  cities  of  New  York  and  Philadel- 
phia, upon  the  poles  of  the  Franklin  Telegraph  Company,  or 
of  the  Insulated  Lines  Telegraph  Company,  or  of  those  per- 
sons or  corporations  whose  property  has  lately  been  purchased 
by  or  consolidated  into  the  stock  of  the  party  of  the  first  part. 
And  the  party  of  the  second  part  are  privileged  at  their 
option  to  allow  four  other  parties  to  use  the  same  with  them, 
they  and  the  licensees  aforesaid  to  have  priority  in  the  use  of 
the  said  wire,  for  transmission  of  messages  free  of  all  expense. 
The  party  of  the  first  part  to  have  the  use  of  the  same  when 
not  so  employed.  And  in  consideration  of  allowing  the  use 
of  said  wire  to  the  party  of  the  first  part  when  they,  the  said 
parties  of  the  second  part  and  the  licensees  aforesaid,  are  not 
using  the  same,  the  party  of  the  first  part  agrees,  said  wire 
having  first  been  put  up  to  the  acceptance  of  J.  G.  Smithe, 
the  superintendent  of  said  Franklin  Telegraph  Company,  and 
accepted  by  him,  to  keep  and  maintain  at  their  own  expense 
the  said  wire  in  good  working  order  to  and  between  the  offices 
of  the  parties  of  the  first  part  in  New  York  and  Philadelphia, 
and  between  said  offices  and  the  places  of  business  of  the  par- 
ties of  the  second  part  and  such  four  other  persons  or  firms  in 
the  said  cities  of  New  York  and  Philadelphia,  all  expenses  of 
batteries,  &o.,  connected  with  the  working  of  said  wire  to  be 
paid  by  the  parties  of  the  first  part.  At  the  expiration  of  ten 
years  the  party  of  the  second  part  agree  that  their  private 
wire  shall  belong  to  the  parties  of  the  first  part ;  after  which 
time  the  parties  of  the  first  part  agree  to  lease  the  same  to 


Digitized  by 


Google 


462  OCTOBER  TERM,  1891. 

Opinion  of  the  Court 

the  party  of  the  second  part,  for  the  use  of  themselves  and 
such  other  four  persons  or  firms  as  the  party  of  the  second 
part  shall  suffer  and  permit  or  license  to  use  the  same,  for  the 
sum  of  six  hundred  dollars  per  annum,  payable  quarterly,  and 
upon  the  same  terms  in  all  other  respects  as  if  the  wire  had 
not  been  given  up  to  the  parties  of  the  first  part. 

"The  party  of  the  second  part,  however,  agree  that  no 
assignment  by  them  of  their  right  under  this  contract  shaU 
give  their  assignees  the  right  to  demand  a  lease  of  the  said 
wire  after  the  expiration  of  the  ten  years,  which  right  is  to  be 
a  personal  privilege  of  the  party  of  the  second  part  or  of  that 
firm  for  the  time  being. 

"  It  is  further  agreed  that  the  right  of  giving  the  use  of  the 
wire  to  four  other  parties  shall  be  exercised  by  the  party  of 
the  second  part  or  their  assignees  only  by  giving  the  same  to 
any  person  or  firm  not  being  a  telegraph  company,  a  banker, 
or  stock  or  exchange  broker  or  railroad  company. 

"  And  in  case  the  party  of  the  second  part  shall  procure  a 
charter  to  carry  on  the  business  they  are  now  engaged  [in],  or 
a  similar  business,  the  privileges  and  rights  of  the  party  of  the 
second  part  shall  enure  to  said  corporation  in  like  manner  as 
if  such  corporation  had  been  named  as  the  party  of  the  second 
part  herein. 

"  In  case  of  any  disagreement  on  that  or  any  other  point 
embraced  in  this  contract,  the  decision  of  the  same  shall  be 
left  to  two  disinterested  persons  mutually  chosen  by  the  par- 
ties hereto,  with  a  right  to  call  in  a  third  as  umpire,  whose 
decision  shall  be  final. 

"  In  case  those  objections  are  held  valid  by  the  arbitrators 
and  not  acquiesced  in  by  the  parties  of  the  second  part,  the 
party  of  the  first  part  reserves  the  right  to  purchase  the  said 
wire  at  a  fair  valuation,  to  be  determined  by  referees  in  the 
same  manner  as  any  other  matter  in  this  agreement;  with  the 
above  exception,  the  party  of  the  second  part  has  the  right  of 
transfer. 

"  No  change  in  the  firm  or  firm  name  of  the  party  of  the 
second  part  or  those  interested  through  them  by  death  or 
retirement  or  by  addition  of  members  to  said^  firm  or  from 
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other  cause  shall  vitiate  the  right  or  title  of  the  party  of  the 
second  part  under  this  contract  or  destroy  its  continuance  in 
full  force  to  such  new  firm  and  the  members  thereof  as  if  they 
were  named  herein. 

"  The  parties  of  the  second  part  and  those  interested  through 
them  are  not  to  do  other  than  their  own  legitimate  mercantile 
and  personal  business.  Should  they  be  willing  to  transmit 
any  other  messages  they  are  to  charge  the  company's  regular 
tolls  and  hand  the  same  over  weekly  to  the  proper  officers  of 
said  companies  without  discount  or  diminution. 

"  In  case  of  a  violation  of  this  contract  in  this  respect  by 
the  party  of  the  second  part  or  their  licensees,  they  shall 
respectively  pay  the  parties  of  the  first  part  four  times  the 
current  rates  of  similar  messages  and  the  expenses  of  recover- 
ing the  same  as  liquidated  damages,  and  if  this  should  con- 
tinue and  be  found  by  arbitration  to  have  been  intentionally 
persisted  in,  it  shall  terminate  this  contract  against  the  oflfend- 
ing  party,  whether  Harrison  Bros.  &  Co.,  or  either  of  their 
licensees. 

"It  is  agreed  by  the  Franklin  and  Insulated  Lines  Tele- 
graph Companies  that  no  debts  at  present  made  or  hereafter 
contracted  shall  in  any  way  aflfect  or  injure  the  rights  of  the 
parties  of  the  second  part  under  this  agreement,  or  impair 
their  title  to  the  wire  put  up  by  them  on  the  poles  of  said 
companies. 

"  In  case  the  said  wire  shall  at  any  time  be  out  of  order  or 
incapable  from  any  cause  of  being  used,  the  parties  of  the  first 
part  wiU  transmit  the  messages  of  the  party  of  the  second 
part  and  their  licensees  from  any  of  their  offices  to  and  from 
New  York  and  Philadelphia  in  regular  turn,  with  all  other 
messages  received  for  transmission,  free  of  all  charge  and 
expense." 

The  plaintiffs  are  the  successors  in  business  of  Harrison 
Brothers  &  Co.,  parties  to  the  above  contract,  and  entitled  to 
aU  the  rights  conferred,  and  subject  to  all  the  liabilities 
imposed,  by  its  provisions. 

The  Franklin  Telegraph  Company,  June  14,  1876,  leased  all 
its  property  and  franchises  to  the  Atlantic  and  Pacific  Tele- 
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graph  Company,  a  corporation  of  New  York,  for  the  term  of 
nmety-nine  years  from  May  1,  1876 ;  and  on  the  19th  day  of 
January,  1881,  the  latter  corporation  sold  and  transferred  all 
its  property  and  franchises  (except  the  franchise  to  continue 
its  corporate  existence)  to  the  Western  Union  Telegraph  Com- 
pany. 

The  plaintiffs,  at  their  own  expense,  put  up  the  required 
wire  on  the  poles  of  the  Franklin  Telegraph  Company  between 
New  York  and  Philadelphia.  After  May  21,  1877— ten 
years  from  the  date  of  the  above  contract  having  expired— 
they  enjoyed  its  use,  and  paid  to  the  Atlantic  and  Pacific 
Telegraph  Company  the  stipulated  sum  of  $600  per  annum. 

On  the  20th  of  August,  1880,  the  plaintiffs  received  from  the 
Atlantic  and  Pacific  Telegraph  Company  a  communication,  in 
which  it  was  said : 

"  In  the  contract  entered  into  between  your  house  and  the 
Franklin  Telegraph  Company  in  May,  1867,  it  was  contem- 
plated that  the  telegraph  company  should  have  the  use  of  the 
wire  leased  dui'ing  a  considerable  portion  of  the  time,  in  con- 
sideration of  which  the  telegraph  company  were  to  maintain 
the  line  in  working  order  and  furnish  battery  power  therefor. 
Your  own  business  and  that  of  your  licensees  has  deprived  us 
more  and  more  of  the  use  of  this  wire,  until  we  find  ourselves 
furnishing  the  exclusive  use  of  a  wire,  between  New  York  and 
Philadelphia,  maintaining  and  supplying  battery  for  it,  for  the 
sum  of  $600  dollars  per  annum.  As  this  cannot  be  afforded 
and  was  not  contemplated  by  the  contract,  and  as  the  con- 
tract fiixes  no  limit  of  continuance,  we  respectfully  give  notice 
that  we  shall  consider  it  terminated  from  and  after  21st  of 
November  next,  being  the  end  of  the  next  quarter.  Should 
you  desire  to  continue  the  connection  we  shall  be  glad  to 
accommodate  you  upon  as  favorable  terms  as  can  be  afforded, 
and  would  like  to  have  your  decision  at  an  early  day,  that  we 
may  make  suitable  provision  for  you,  if  desired,  upon  our  new 
and  substantial  line  now  in  process  of  construction." 

To  this  the  plaintiffs  replied :  "  We  are  sorry  that  you  still 
insist  on  your  view  of  our  rights  under  the  contract.  We  had 
hoped  that  the  views  that  we  lately  presented  to  you  would. 
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"when  you  came  to  think  the  matter  over,  convince  you.  We 
see  no  way,  however,  of  settling  the  case  except  by  having 
the  meaning  of  the  contract  decided.  We  suggest,  therefore, 
that  an  amicable  suit  be  instituted  for  this  purpose,  and  that 
your  notice  be  extended  so  as  to  cover  the  time  necessary  to 
make  a  decision.  If,  in  the  meanwhile,  you  have  any  substi- 
tute to  propose  for  the  existing  arrangement  we  shall  be  glad 
to  consider  it.  We  desire  that  the  pleasant  relations  that  have 
existed  between  us  may  not  be  disturbed,  and  think  that  our 
suggestion  wiU  meet  with  your  approval." 

Nothing  further  was  done  to  interfere  with  the  rights  claimed 
by  the  plaintiffs  until  May  20,  1882,  when  they  received  the 
following  notice :  "  You  will  please  take  notice  that  the 
Franklin  Telegraph  Company  desires  to  terminate  the  agree- 
ment heretofore,  and  on  the  twenty-first  day  of  May,  1867, 
executed  between  themselves  and  you,  and  that  the  same 
will  be  so  terminated  on  the  twenty-first  day  of  November, 
1882." 

In  anticipation  of  this  threatened  termination  of  the  con- 
tract, and  to  prevent  the  consequences  that  would  result  from 
such  action,  the  present  suit  was  brought  by  the  plaintiffs. 

The  defendants,  in  their  answer,  allege  that  the  telegraphic 
wire,  erected  under  the  said  agreement,  consisted  of  the  wire, 
the  insulation  thereof,  and  a  cable  under  the  North  River,  in 
order  to  complete  the  line  of  communication  into  the  city  of 
New  York ;  that  such  cable  became  worn  by  long  use  and 
was  no  longer  serviceable,  so  that  the  defendants  were  com- 
pelled to  abandon  its  use,  and  it  has  since  been  taken  up  and 
renioved;  that  the  insulation  of  the  wire,  erected  by  the 
plaintiffs,  also,  became,  by  long  use,  unserviceable,  and  a  new 
one  was  substituted  by  the  defendants ;  that,  finally,  the  wire 
itself,  by  long  use,  became  imperfect,  unreliable,  unfit  for  use, 
and  was  taken  down ;  and  that,  before  the  commencement  of 
this  suit,  every  part  of  the  telegraphic  line  erected  by  the 
plaintififs  under  the  above  agreement,  had  been  taken  down 
and  removed  for  the  reasons  just  stated,  and  no  part  of  it  was 
now  in  use. 

It  was  also  alleged  in  the  answer  that  the  cost  to  the  plain- 
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tiflfe  of  erecting  said  wire  could  not  properly  have  exceeded 
$3000,  that  the  expense  to  defendants  of  keeping  and  main- 
taining the  same  in  good  working  order,  and  the  expenses  of 
batteries,  etc.,  connected  with  the  working  of  the  wire,  which 
defendants  paid,  amounted  to  $600  per  annum  between  May 
21,  1867,  and  May  21, 1877 ;  and  that  the  telegraphic  facilities 
furnished  to  the  plaintiffs  and  their  licensees  during  the  same 
period  were  of  the  value  to  the  plaintiffs  of  $600  per  annum. 

By  the  final  decree  of  the  Circuit  Court,  held  by  Mr.  Justice 
Bradley  and  Judge  Butler,  it  was  ordered,  adjudged  and  de- 
creed that  "  under  and  by  virtue  of  the  contract  or  agreement 
made  and  bearing  date  the  21st  day  of  May,  1867,  by  and  be- 
tween the  Franklin  Telegraph  Company,  for  their  own  ao 
count  and  on  behalf  of  the  Insulated  Lines  Telegraph  Company^ 
of  the  first  part,  and  Thomas  Harrison,  M.  Leib  Harrison, 
John  Harrison,  George  L.  Harrison,  Junior,  and  Thomas  S. 
Harrison,  trading  as  Harrison  Brothers  and  Company,  manu 
facturing  chemist j  of  Philadelphia,  of  the  other  part,  the  com- 
plainants in  this  suit,  as  successors  of  said  Harrison  Brothers 
and  Company,  are  entitled,  so  long  as  the  defendants,  The 
Franklin  Telegraph  Company,  their  successors  or  assigns, 
shall  keep  up  and  maintain  the  line  of  telegraph  between  the 
cities  of  New  York  and  Philadelphia  mentioned  in  the  said 
agreement  or  any  telegraph  Kne  between  the  said  cities,  to  an 
irrevocable  license,  subject  to  the  payment  of  six  hundred  dol- 
lars per  annum,  payable  quarterly;  to  have  the  use  of  one 
wire  in  and  upon  said  line  in  the  manner  provided  for  in  said 
agreement,  for  the  benefit  and  use  of  their  said  firm  of  Harri- 
son Brothers  and  Company,  so  long  as  the  complainant^  or 
either  of  them  shall  continue  to  be  members  or  a  member  of 
said  firm  and  the  said  firm  shall  continue  to  carry  on  the  busi- 
ness they  were  engaged  in  at  the  time  of  said  agreement  or  a 
similar  business,  by  whatever  name  the  said  firm  may  be 
called,  or  whether  acting  as  a  firm  of  individuals  or  under  a 
charter  of  incorporation.  The  court  therefore  doth  order,  ad- 
judge and  decree  that  the  defendants,  the  said  Franklin  Tele- 
graph Company,  their  successors  and  assigns,  so  long  as 
they  shall  continue  to  maintain  said  line  of  telegraph  or  any 
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telegraph  line  between  the  cities  of  New  York  and  Philadel- 
phia, do  maintain  in  good  working  order  a  telegraph  wire 
thereon,  for  the  use  of  the  said  firm  or  corporation,  so  long  as 
the  complainants  or  either  of  them  shall  be  members  or  a 
member  thereof,  according  to  the  terms  of  said  contract,  and 
that  they  be  enjoined  from  interfering  with  the  use  of  said 
wire  by  the  said  firm  or  corporation  in  manner  aforesaid." 

The  principal  question  is  as  to  the  nature  of  the  interest 
the  appellees  had  under  the  agreement  of  May  21,  1867,  after 
the  expiration  of  ten  years  from  its  date,  when  the  ownership 
of  the  wire  passed  from  Harrison  Bros.  &  Co.  to  the  telegraph 
company.  It  was  stipulated  that  the  company  after  the  wire 
became  its  property  should  "lease  the  same"  to  Harrison 
Bros.  &  Co.  "  for  the  use  of  themselves  and  such  other  four 
persons  or  firms"  as  that  firm  "shall  suffer  and  permit  or 
license  to  use  the  same,  for  the  sum  of  six  hundred  dollars  per 
annum,  payable  quarterly,  and  upon  the  same  terms  in  all 
other  respects  as  if  the  wire  had  not  been  given  up  to  "  the 
telegraph  company.  The  appellants  insist  that  the  agreement 
was  only  for  a  lease  of  the  wire,  to  begin  when  it  became  the 
property  of  the  telegraph  company  and  to  continue  for  one 
year ;  that  as  the  appellees  occupied  it  for  that  year  and  the 
next  year,  they  became  tenants  from  year  to  year;  that  it 
was  in  the  power  of  the  appellants  to  determine  such  tenancy 
at  the  end  of  any  year  upon  notice ;  and  that,  having  given 
proper  notice,  the  interest  of  the  appellees  ceased. 

It  appears  from  the  uncontradicted  averments  of  the  bill,  as 
well  as  from  the  evidence,  that  the  Franklin  Telegraph  Com- 
pany originally  oAvned  two  wires  from  Philadelphia  to  New 
Tork,  and  was  doing  a  paying  business ;  and  that  the  Insu- 
lated Lines  Telegraph  Company  owned  four  wires  from  Boston 
to  New  York,  and  four  wires  running  south  from  New  York 
to  Washington  through  Philadelphia,  but  had  a  large  bonded 
and  floating  debt,  and  was  losing  money.  The  latter  com- 
pany made  overtures  to  the  former  for  a  consolidation,  pend- 
ing which  inquiries  were  set  on  foot  in  respect  to  the  nature 
of  the  contract  between  Harrison  Bros.  &  Co.  and  the  Insu- 
lated Lines  Telegraph  Company.     The  Franklin  Telegraph 
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Company  was  unwilling  to  enter  into  the  proposed  consolida- 
tion, so  long  as  that  contract  existed.  Thereupon  negotiations 
were  commenced  with  Harrison  Bros.  &  Co.,  which  resulted 
in  the  agreement  of  May  21,  1867.  The  bill  avers  and  the 
answer  admits  that  said  agreement  "  was  made  by  said 
Franklin  Telegraph  Company  with  said  Harrison  Bros.  &  Co. 
for  the  purpose  of  having  rescinded  the  said  contract  between 
the  said  Insulated  Lines  Telegraph  Company  and  said  Harri- 
son Bros.  &  Co.,  and  in  order  to  secure  the  erection  of  a  wire 
upon  the  poles  of  said  company  between  Xew  York  and  Phila- 
delphia by  and  at  the  expense  of  said  last-mentioned  firm." 
What  was  the  intrinsic  value  to  that  firm  of  the  contract  thus 
relinquished,  or  how  necessary  it  was,  at  that  time,  to  the 
interests  of  the  Franklin  Telegraph  Company  and  of  the  pro- 
posed consolidated  company  that  that  contract  should  be  sur- 
rendered and  cancelled,  the  record  does  not  disclose.  But  the 
agreement  recites,  and,  therefore,  the  parties  agree,  that  the 
contract  so  relinquished  by  Harrison  Bros.  &  Co.  was  a 
"  valuable  "  one.  And  the  evidence  shows  that  it  was  deliv- 
ered up  to  the  Insulated  Lines  Telegraph  Company.  At  the 
examination  of  a  witness,  who  had  been  the  general  agent  of 
the  Franklin  Telegraph  Company,  and  was  directly  connected 
with  the  negotiations  leading  up  to  that  agreement,  the  plain- 
tiffs caUed  for  the  production  of  the  contract  which  Harrison 
Bros.  &  Co.  had  relinquished.  The  attorney  for  the  telegraph 
companies  answered  that  he  had  not  received  previous  notice 
to  produce  it,  and  could  not  do  so  then  because  it  was  not  in 
his  possession.  This  notice  may  have  been  insufficient  under 
the  strict  rules  of  evidence,  but  it  was  within  the  power  of 
defendants  to  have  produced  the  contract  at  some  subsequent 
date,  so  as  to  enable  the  court  and  the  jury,  if  it  was  neces- 
sary to  do  so,  to  ascertain,  with  reasonable  certainty,  the  real 
of  the  privileges  surrendered  by  Harrison  Bros.  &  Co.  in 
leration  of  the  rights  given  them  by  the  contract  of 
The  contract  would,  perhaps,  have  thrown  light  upon 
leaning  of  the  clause  by  which  that  firm  acquired  the 
to  "  lease  "  the  Avire  put  up  by  them  after  it  became  the 
rty  of  the  telegraph  company.      With  that  contract 
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before  us  we  could,  perhaps,  better  understand  the  suggestion, 
made  in  different  forms,  that  Harrison  Bros.  &  Co.  got  by  the 
decree  below  privileges  far  greater  in  value  than  any  relin- 
quished by  them,  and  that  the  contract  of  1867,  as  interpreted 
by  them,  is  a  hard,  unreasonable  one  that  ought  not  to  be 
enforced  by  a  court  of  equity. 

Looking  at  the  written  contract  —  which  the  bill  alleges, 
and  defendants  insist,  was  made  to  carry  out  the  previous 
agreement  and  understanding  of  the  parties  —  it  is  quite 
clear  that,  although  the  word  "  lease  "  is  used,  the  ])arties  did 
not  intend  that  the  plaintiffs  should  be  subjected,  after  the 
expiration  of  ten  years,  to  the  strict  conditions  applicable 
to  a  technical  lease  of  real  estate.  The  contract  limits  the 
period  during  which  appellees  should  be  the  owners  of  the 
wire,  but  does  not  limit  the  time  during  which  they  could, 
of  right,  use  it  in  their  business.  If  it  was  intended  that 
Harrison  Bros.  &  Co.  —  having  relinquished  their  valuable 
contract  with  the  Insulated  Lines  Telegraph  Company,  and 
put  up  the  wire  at  their  own  expense  —  should  become,  after 
ten  years,  only  tenants  from-  year  to  year  of  the  telegraph 
company,  that  intention,  it  seems  to  the  court,  would  have 
been  distinctly  avowed. 

The  agreement  is  clear  and  specific  as  to  the  consideration 
which  passed  from  the  respective  parties.  In  consideration 
of  the  relinquishment  by  Harrison  Bros.  &  Co.  of  their  con- 
tract with  the  Insulated  Lines  Telegraph  Company,  that  firm 
was  given  the  privilege  of  putting  up,  at  its  own  expense,  a 
wire  on  the  poles  of  the  telegraph  company,  between  Philar 
delphia  and  New  York,  to  be  used  as  well  by  them  in  their 
legitimate  mercantile  and  personal  business,  as  by  their  li- 
censees, not  exceeding  four  in  number — such  licensees  not 
being  telegraph  or  railroad  companies,  bankers  or  stock  or 
exchange  brokers.  And  in  consideration  of  the  company 
being  allowed  to  use  the  wire,  when  not  in  use  by  Harrison 
Bros.  &  Co.  or  their  licensees,  the  company  agreed  to  keep 
and  maintain  it  in  good  working  order  at  its  expense.  The 
contract  next  provided  that,  upon  the  expiration  of  ten  years, 
the  wire  should  become  the  property  of  the  telegraph  corn- 
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pany.  Then  follows  the  agreement  of  the  telegraph  com- 
pany to  lease  it  for  $600  per  annum,  payable  quarterly,  to  be 
used  by  Harrison  Bros.  &  Co.  and  their  licensees,  *'  upon  the 
same  terms  in  all  other  respects  as  if  the  wire  had  not  been 
given  up  "  to  the  telegraph  company.  Now,  this  means  that, 
whereas,  before  the  expiration  of  ten  years,  the  wire  should 
belong  to  Harrison  Bros.  &  Co.  and  be  used  by  them  and 
their  licensees,  free  of  charge  or  expense  for  legitimate  mes- 
sages, it  should,  after  ten  years,  belong  to  the  telegraph  com- 
pany, but  subject  to  be  used  in  the  same  way  as  before  by 
paying  $600  dollars  annually ;  the  right,  however,  remain- 
ing with  the  telegraph  company  to  use  it  when  not  in  use 
by  Harrison  Bros.  &  Co.  and  their  licensees.  The  require- 
ment that  its  use  by  Harrison  Bros.  &  Co.  after  ten  years 
should  be  "  upon  the  same  terms  ^?i  all  other  respects  as  if  the 
wire  had  7iot  been  given  up^^^  can  only  be  met  by  according 
to  appellees  and  their  licensees  the  same  absolute  right  of  use 
they  enjoyed  before  the  wire  was  given  up  to  the  company, 
subject  to  the  condition  that,  instead  of  having  their  messages 
transmitted  without  charge,  they  must  pay  $600  per  annum. 
This,  we  think,  is  the  reasonable  interpretation  of  the  con- 
tract. And  that  view  is  supported  to  some  extent  by  the  fact 
that  the  parties  deemed  it  necessary  to  provide  that  no  as- 
signment by  Harrison  Bros.  &  Co.  of  their  right  under  the 
contract  should  give  their  assignees  the  right  to  demand  a 
lease  of  the  wire  after  the  expiration  of  the  ten  years.  That 
clause  was  wholly  unnecessary  if  it  was  intended  to  give 
Harrison  Bros.  &  Co.  merely  the  rights  of  a  tenant  from 
year  to  year ;  for,  if  only  that  relation  was  established  by  the 
contract,  the  telegraph  company  could  have  determined  it  at 
any  time,  upon  due  notice.  After  the  expiration  of  ten  years, 
Harrison  Bros.  &  Co.  had  only  a  priority  in  the  use  of  the 
wire  in  consideration  of  a  fixed  annual  sum  to  be  paid  quar- 
terly. They  retained  neither  control  nor  possession  nor 
interest  in  the  property.  They  simply  purchased  the  use, 
without  limitation  as  to  time,  after  the  ten  years,  for  them- 
selves and  licensees,  of  a  wire  erected  on  the  poles  of  the 
telegraph  company,  between  Philadelphia  and  New  York. 
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We  do  not  find  in  all  this  the  essential  characteristics  of  a 
lease. 

Why  shall  not  the  telegraph  company  perform  the  terms 
of  its  contract?  Its  original  execution  was  unattended  by 
fraud,  surprise,  misrepresentation,  imposition,  concealment  of 
material  facts  or  mistake.  The  parties  thoroughly  under- 
stood the  situation  and  knew  what  they  were  doing.  The 
possibility  that,  by  reason  of  an  increase  in  the  population 
and  business  of  New  York  and  Philadelphia,  the  use  of  a 
telegraphic  wire  between  those  cities  could,  in  time,  be  sold 
for  more  than  $600  per  annum  was,  of  course,  present  to  the 
minds  of  those  who  were  interested  in  the  telegraph  com- 
pany, and  to  whom  were  entrusted  the  negotiations  for  the 
relinquishment  of  the  contract  Harrison  Bros.  &  Co.  had  with 
the  Insulated  Lines  Telegraph  Company.  Nevertheless,  the 
telegraph  company  deliberately  chose  to  risk  that  possibility 
in  order  to  get  the  Harrison  contract  out  of  its  way.  That 
contract  having  been  relinquished,  and  a  large  sum,  exceed- 
ing $10,000,  having  been  advanced  by  Harrison  Bros.  &  Co. 
to  erect  the  wire,  the  telegraph  company  ought  not  to  be 
heard  to  urge,  as  a  ground  for  not  performing  its  agreement, 
that  the  annual  license  fee  stipulated  to  be  paid  by  appellees 
is  much  less  than  could  be  now  obtained  from  others.  If 
competing  telegraph  lines  had  been  established  between  New 
York  and  Philadelphia,  and  by  reason  thereof  such  use  as 
appellees  and  their  licensees  make  of  the  wire  in  question 
could  now  be  had  for  much  less  than  $600  per  annum,  that 
circumstance  would  hardly  constitute  sufficient  ground  for 
them  to  refuse  payment  of  the  full  amount  stipulated  to  be 
paid  for  its  use  annually.  A  different  rule  should  not  be 
applied  where  the  price  has  increased,  because  of  the  absence 
of  competition  among  telegraph  companies,  or  from  other 
causes  not  attributable  to  the  plaintiffs. 

It  is  said  that  the  contract  turns  out  to  be  a  hard  one  for 
the  telegraph  company,  and  that  a  court  of  equity  should  not 
aid  in  its  enforcement.  It  is  true  that  in  many  adjudged 
cases,  and  by  numerous  text- writers,  the  general  rule  is  laid 
down  that  equity  in  the  exercise  of  a  sound  judicial  discretion 
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will  refuse  a  decree  for  specific  performance  where  it  would 
be  a  great  hardship  upon  one  of  the  parties  to  grant  relief  of 
that  character.  But  this  general  rule  is  subject,  in  its  applt 
cation,  to  some  limitations  that  arise  out  of  the  facts  of  parti- 
cular cases. 

In  Cathcart  v.  Bohinson^  5  Pet.  264,  271  —  which  was  a 
suit  to  enforce  the  specific  performance  of  a  contract  for  the 
sale  and  purchase  of  land,  in  which  one  of  the  defences  was  the 
excessive  price  for  which  the  land  was  sold — Chief  Justice 
Marshall,  while  conceding  that  excess  of  price  was  an  in- 
gredient which,  associated  with  others,  will  contribute  to 
prevent  the  interference  of  a  court  of  equity,  said:  "The 
value  of  real  property  had  fallen.  Its  future  fluctuation  was 
matter  of  speculation.  At  any  rate,  this  excess  of  price  over 
value,  if  the  contract  be  free  from  imposition,  is  not  in  itself 
suflBcient  to  prevent  a  decree  for  a  specific  performance." 

In  Marble  Company  v.  Ripley^  10  Wall.  339,  356,  where  the 
decree  required  the  specific  performance  of  a  contract  to  quarry 
marble,  and  was  objected  to  upon  the  ground  that,  though  sup- 
jx)sed  to  be  fair  and  equal  when  made,  the  contract  became, 
by  lapse  of  time,  and  the  operation  of  unforeseen  causes,  and 
changed  circumstances,  unfair,  unreasonable  and  unconscion- 
able, the  court,  speaking  by  Mr.  Justice  Strong,  said:  "It 
may  be  doubted,  however,  whether  the  hardship  of  the  con- 
tract is  any  greater  than  must  have  been  contemplated  when 
it  was  made.  It  is  not  unconscionable  because  Ripley  obtains 
a  larger  profit  from  it  than  was  at  first  expected,  or  because 
the  other  party  obtains  less.  Those  were  contingencies,  the 
possibility  of  which  might  have  been  foreseen.  It  could  not 
have  escaped  the  thought  of  the  contracting  parties  that  the 
expense  of  quarrying  might  possibly  increase,  and  that  the 
expense  of  sawing  and  preparing  for  market  might  either 
increase  or  diminish  in  the  progress  of  time.  Of  that  they 
took  their  chances.  Besides,  it  is  by  no  means  clear  that  a 
court  of  equity  will  refuse  to  decree  the  specific  performance 
of  a  contract,  fair  when  it  was  made,  but  which  has  become 
a  hard  one  by  the  force  of  subsequent  circumstances  or  chang- 
ing events."    These  principles,  the  court  said,  must  be  appli- 
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cable  to  contracts  "  that  do  not  look  to  completed  performance 
within  a  defined  or  reasonable  time,  but  contemplate  a  contin- 
uous performance,  extending  through  an  indefinite  number  of 
years,  or  perpetually."  Fry  on  Specific  Performance,  116, 
and  c.  6. 

In  Sugden  on  Vendors  it  is  said  that  "a  court  of  equity 
does  not  aflfect  to  weigh  the  actual  value,  nor  to  insist  upon  an 
equivalent  in  contracts,  where  each  party  has  equal  competence. 
When  undue  advantage  is  taken,  it  Avill  not  enforce  the  con- 
tract ;  but  it  cannot  listen  to  one  i)arty  saying  that  another 
man  would  give  him  more  money  or  better  terms  than  he 
agreed  to  take.  It  may  be  an  improvident  contract ;  but  im- 
providence or  inadequacy  do  not  determine  a  court  of  equity 
against  decreeing  specific  performance."  c.  5,  §  3,  par.  25; 
SuUiva/n  v.  Jacobs  1  Molloy,  472,  477.  So,  in  Lee  v.  Kirhy^ 
104  Mass.  420,  428 :  "  The  question  of  the  want  of  equality 
and  fairness,  and  of  the  hardship  of  the  contract,  should,  as  a 
general  rule,  be  judged  of  in  relation  to  the  time  of  the  con- 
tract, and  not  by  subsequent  events.  We  do  not  intend  to  say 
that  the  court  will  never  pay  any  attention  to  hardships  pro- 
duced by  a  change  of  circumstances ;  but  certainly  the  general 
rule  is,  that  a  mere  decline  in  value  since  the  date  of  the  con- 
tract is  not  to  be  regarded  by  the  court  in  cases  of  this  nature." 
See  also  BeveU  v.  Eussey^  2  Ball  &  Beatty,  280,  287 ;  Paine 
V.  MeUor^  6  Ves.  349,  352 ;  Mortimer  v.  Capper^  1  Bro.  Ch. 
156. 

In  view  of  these  principles,  which  we  think  are  founded  in 
wisdom,  we  are  of  opinion  that  the  fact  that  the  appellants 
could,  at  the  commencement  of  this  suit,  or  since,  sell  at  an 
increased  price  the  privilege  for  which  the  appellees  paid  by 
relinquishing  a  valuable  contract  and  advancing  a  large  sum 
of  money,  and  which  privilege  they  now  enjoy  for  the  stipu- 
lated price  of  $600  per  annum,  is  not  sufficient  to  justify  the 
court  in  withholding  the  relief  asked. 

It  was  said  in  argument,  as  a  reason  why  the  relief  sought 
should  not  be  granted,  that  the  appellees  and  their  licensees 
had  now  the  exclusive  use  of  the  wire  in  question ;  whereas, 
the  expectation  of  the  parties,  at  the  time  of  the  contract,  was 
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that  the  telegraph  company  would  have  the  use  of  it  during, 
at  least,  a  part  of  the  time.  It  is  sufficient  to  say  that  this 
fact  is  not  established  by  the  evidence.  It  is  true  that  an 
officer  of  the  Atlantic  and  Pacific  Telegraph  Company,  in  a 
letter  addressed  to  Harrison  Bros.  &  Co.,  stated  that  his  com- 
pany was  furnishing  to  that  firm  "  the  exclusive  use  of  a  wire 
between  New  York  and  Phfladelphia,  maintaining  and  sup- 
plying battery  for  it  for  the  sum  of  $600  per  annum."  But 
no  such  fact  was  stated  by  any  witness  in  the  cause.  It  is 
still  more  significant  that  the  answer  contains  no  such  defence. 
What  would  be  the  rights  of  the  parties  if  the  appellees  so 
used  the  wire  in  question  as  to  deprive  the  telegraph  com- 
pany of  all  opportunity  to  use  it  for  its  general  business,  or 
whether,  in  such  a  case,  the  court  would  or  would  not  refuse 
specific  performance,  except  upon  the  condition  that  the  tele- 
graph companies  shared  in  the  use  of  the  ^Wre  for  a  reason- 
able portion  of  the  time,  WUlard  v.  Tayloe^  8  Wall.  557,  we 
need  not  inquire.  No  such  case  is  presented  for  our  consid- 
eration. 

In  respect  to  the  question  discussed  at  the  bar,  relating  to 
the  remedy,  but  little  need  be  said.  It  is  clear  that  the  appel- 
lees had  no  adequate  remedy  at  law  for  the  protection  of  their 
rights.  Suits  at  law,  from  time  to  time,  to  recover  damages 
for  the  refusal  of  the  telegraph  company  to  transmit  the  mes- 
sages of  appellees  over  this  wire,  would  not  have  given  the 
relief  necessary  to  secure  their  rights  under  the  contract 
Such  a  remedy  would  not  be  complete,  nor  an  adequate  substi- 
tute for  an  injunction  that  would  secure  the  appellees  against 
perpetually  recurring  denials  of  their  rights.  Joy  v.  St  Zouisy 
138  U.  S.  1,  46 ;  Coosa w  Mining  Co,  v.  South  Carolina^  144 
U.  S.  550,  567.  If  appellees  are  entitled,  for  the  sum  of  $B00 
per  year,  payable  quarterly,  to  have  the  messages  of  them- 
selves and  their  licensees  transmitted  over  the  appellants'  wire 
between  New  York  and  Philadelphia,  so  long  as  the  latter 
maintain  a  telegraph  line  between  those  cities  —  as  we  think 
they  are  —  the  only  eflfective  relief  is  a  decree  such  as  that 
rendered  below. 

Decree  affirmed. 
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Syllabus. 

Mr.  Chief  Justice  Fulleb,  with  whom  concurred  Mr.  Jus- 
tice Brewer,  dissenting. 

I  cannot  assent  to  the  conclusion  reached  by  the  court.  In 
my  judgment,  the  interest  of  appellees  under  the  contract, 
after  the  expiration  of  ten  years  from  its  date,  was  in  the 
nature  of  a  lease,  the  word  "  lease "  being  advisedly  used  in 
the  agreement.  And  as  while  the  length  of  time  was  not  ex- 
pressed, it  was  provided  that  the  wire  should  be  leased  "  for 
the  sum  of  six  hundred  dollars  per  annum,  payable  quarterly," 
the  implication  is  that  it  was  a  right  to  use  from  year  to  year. 

The  accepted  rules  of  construction  forbid  the  view  that  the 
contract  was  of  indefinite  duration ;  and  if  such  had  been  the 
intention,  it  should  have  been  expressed. 

Moreover,  this  is  not  a  case  for  specific  performance.  The 
construction  contended  for  by  appellees  is  at  the  best  doubt- 
ful, and  as  the  record  sufficiently  discloses  that  the  contract 
thus  construed  has  a  harsh  and  unconscionable  operation,  not 
reasonably  within  the  contemplation  of  the  parties  when  they 
entered  into  it,  the  court  was  not  bound,  by  way  of  grace  and 
not  of  right,  to  compel  its  execution. 

My  brother  Brewer  concurs  with  me  in  this  dissent. 


MATTHEWS  v.  WAKNER. 
appeal  from  the  circuit  court  of  the  united  states   for 

THE   district   OF   MASSACHUSETTS. 

No.  260.    Argaed  March  28,  29, 1802.  —  Decided  May  16, 1892. 

N.  M.  was  indebted  to  U.  In  the  sum  of  ^200,000  secured  by  railroad  bonds 
and  stock  and  a  mortgage  on  real  estate  in  Boston.  The  debtor,  desiring 
to  use  the  bonds  and  stock  held  as  collateral,  proposed  to  substitute  for 
them  a  mortgage  on  real  estate  in  New  York  to  secure  the  bond  of  E.  M., 
N.  M.'s  brother,  who  was  indebted  to  N.  M.  and  who  gave  the  bond  and 
mortgage  to  secure  that  debt.  E.  M.,  at  the  request  of  N.  M.,  in  order  to 
enable  N.  M.  to  make  the  proposed  substitution,  wrote  him  a  letter  to  be 
shown  to  U.,  saying,  "You  are  hereby  authorized  to  assign  to  U.  the 
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mortgage  for  #250|000  which  I  have  given  you  as  collateral  security  for 
loans  made  to  me.**  Held,  that  while,  as  between  £.  and  N.,  the  mortgage 
was  to  be  regarded  as  collateral  security  for  loans  made  to  E.  by  N.,  the 
assignment  to  U.  was  absolute  as  a  security  for  the  Indebtedness  of  N. 
to  U.,  without  regard  to  the  indebtedness  of  £.  to  N.,  and  that  a  suit  io 
equity  to  put  a  different  construction  upon  It  was  wholly  without  merit 

The  case  is  stated  in  the  opinion. 

Mr.  John  F.  Dillon  and  Mr.  William  A.  AbboU  for 
appellants. 

Mr.  Joseph  B.  Warner  for  appellees. 

Me.  Justice  Haklan  delivered  the  opinion  of  the  court. 

In  May,  1875,  Nathan  Matthews,  of  Boston,  was  indebted 
to  Thomas  TJpham,  of  the  same  city,  in  a  large  amount — about 
$200,000  —  for  money  loaned  from  time  to  time.  This  debt 
was  secured  by  railroad  bonds  and  stocks,  and  by  a  mortgage 
upon  real  estate  in  Boston. 

Matthews,  desiring  to  obtain  possession  of  these  securities, 
proposed  to  Upham  that  he  surrender  them  and  take,  in  sub- 
stitution, a  mortgage  upon  property  in  the  city  of  New  York, 
which  he  had  arranged  to  be  executed  by  his  brother  Edward 
Matthews  of  that  city,  and  was  then  expecting  to  receive. 

Under  date  of  May  6,  1875,  Nathan  Matthews  wrote  from 
Boston  to  Edward  Matthews :  "  Dear  Brother :  .  .  .  I  want 
your  lawyer  to  draw  an  assignment  of  the  mortgage  you  give 
me  to  Thomas  Upham,  Medfield,  Mass.,  the  assignment  for 
me  to  sign ;  but  I  want  him  to  draw  it  before  he  records  the 
mortgage,  or  rather  while  he  can  do  it,  as  I  want  to  give  him 
the  assignment ;  and  I  want  you  to  write  me  a  letter  author- 
izing me  to  assign  it  to  Thomas  Upham,  I,  of  course,  giving 
you  my  agreement  that  I  hold  it  as  collateral." 

The  mortgage  here  referred  to,  dated  May  8,  1876,  was 
given  to  Nathan  Matthews  by  Edward  Matthews,  his  wife 
uniting  with  him,  upon  certain  real  estate  in  the  city  of  New 
York,  to  secure  the  payment  of  the  mortgagor's  bond  or  obli- 
gation to  the  mortgagee  for  the  sum  of  $250,000,  maturing 
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May  8, 1876.  This  mortgage  contained  a  proviso  to  the  effect 
that  if  the  mortgagor,  his  heirs  or  personal  representatives, 
should  pay  to  the  mortgagee,  his  personal  representatives  or 
assigns,  the  amount  of  that  bond,  and  the  interest  thereon,  the 
mortgage  should  be  void.  It  was  duly  acknowledged  by  the 
grantors,  and  was  recorded  in  the  proper  office  on  the  11th  of 
May,  1875. 

Under  date  of  May  10, 1875,  Edward  Matthews  addressed  a 
letter  from  New  York  to  Nathan  Matthews  in  these  words : 
"  Dear  Bro. :  You  are  hereby  authorized  to  assign  to  Thomas 
Upham,  Esquire,  the  mortgage  for  $250,000  which  I  have  given 
you  as  collateral  security  for  loans  made  to  me."  Subsequently,^ 
May  30,  1875,  Nathan  Matthews,  by  a  written  instrument, 
assigned  and  transferred  to  Upham  the  above  mortgage  of 
May  8,  1875,  together  with  the  bond  or  obligation  therein  de- 
scribed, and  the  money  due  and  to  become  due  thereon,  with 
interest,  subject  only  to  the  proviso  mentioned  in  the  mortgage. 
The  consideration  recited  in  the  assignment  was  the  sum  of 
$250,000  paid  to  Nathan  Matthews  by  Upham.  This  instru- 
ment was  duly  acknowledged  before  a  notary  public  according 
to  the  laws  of  Massachusetts. 

In  expectation  of  receiving  the  above  mortgage,  Upham 
delivered  to  Nathan  Matthews  part  of  the  securities  in  his 
hands,  and  upon  receiving  it  surrendered  the  remainder.  And, 
subsequently,  upon  the  faith  of  the  mortgage,  he  made  other 
advances  to  Nathan  Matthews,  and  renewed  some  of  the 
latter^s  notes. 

Nathan  Matthews  and  Upham  both  failed  in  business  in 
1876.  The  latter  made  an  arrangement  with  his  creditors  by 
which  the  time  of  payment  of  his  debts  should  be  extended 
and  new  notes  given,  and  by  which  all  his  property  should  be 
transferred  to  Caleb  H.  Warner  and  Charles  F.  Smith  to  be 
held  by  them  in  trust  to  secure  the  payment  of  such  new 
notes.  In  pursuance  of  that  arrangement  Upham  assigned  to 
those  trustees  the  notes  and  other  evidences  of  debt  due  from 
Nathan  Matthews,  and  by  writing,  dated  February  3,  1876, 
also  assigned  to  them  the  above  mortgage  of  May  8, 1876,  and 
the  bond  therein  described. 
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An  agreement  in  writing  was  executed,  March  6,  1877, 
between  Edward  Matthews,  Nathan  Matthews,  and  the  trus- 
tees Warner  and  Smith,  which  recited  that  Warner  and  Smith 
held  "a  certain  mortgage  upon  property  in  Xew  York  as 
security  for  certain  negotiable  paper  bearing  the  names  of 
the  said  Edward  and  the  said  Nathan;"  and  that  Edward 
Matthews  was  "^desirous  of  substituting  therefor  150  first 
mortgage  bonds  of  the  Memphis  and  Little  Eock  Railroad 
Company  of  the  par  value  of  $1000  each,  and  50  first  mort- 
gage bonds  of  the  Carolina  Central  Railroad  Company  of  the 
par  value  of  $1000  each,  and  also  a  note  of  $5000,  signed  by 
^Ilenry  J.  Furber,  and  payable  in  eleven  months  from  date, 
which  the  said  Xathan  Matthews  and  the  said  Warner  and 
Smith  are  willing  should  be  received  and  held  by  the  said 
Warner  and  Smith  upon  the  terms  and  conditions  hereinafter 
set  forth."  It  was,  therefore,  agreed  between  the  parties  as 
follows:  ''(1)  That  the  said  bonds  shall  be  delivered  upon 
receiving  an  assignment  of  the  said  mortgage  to  Henry  J. 
Furber,  and  that  the  said  note  shall  be  delivered  within  ten 
days  of  the  receipt  of  the  said  assignment,  and  that  the  said 
bonds  shall  be  immediately  held,  together  with  the  said  note 
when  it  shall  be  delivered,  as  a  substitute  for  the  said  mort- 
gage in  the  hands  of  the  said  Warner  and  Smith,  and  may  be 
dealt  with  by  them  in  every  way  as  the  mortgage  might  have 
been,  and  shall  be  collateral  security  for  the  claims  now  held 
by  the  said  Warner  &  Smith  against  Nathan  Matthews. 
(2)  It  is  provided  that  if  Mr.  Nathan  Matthews  shall  carry 
out  his  plan  of  paying  his  debts  to  the  said  Warner  &  Smith, 
then  the  said  bonds  and  note  shall  not  be  delivered  to  Nathan 
Matthews,  but  shall  be  delivered  by  the  said  Warner  &  Smith 
to  Benjamin  E.  Bates,  W.  II.  Williams,  Isaac  Pratt,  or  some 
trust  company  in  the  city  of  Hartford,  at  Mr.  Nathan  Mat- 
thews' option,  to  be  held  by  such  depository  as  security  for 
Mr.  Edward  Matthews'  performance  of  the  '  Hartford  agree- 
ment,' so  called,  as  hereinafter  extended,  in  the  same  manner 
as  the  bonds  now  held  by  W.  H.  Williams  in  the  hands  of 
Messrs.  Morton,  Bliss  and  Company,  in  this  city,  are  held 
under  the  terms  of  the  said  agreement.     (3)  If  the  said 
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Xathan  Matthews  shall  not  within  thirty  days  give  to  the 
said  Warner  &  Smith  forty-nine  bonds  of  the  Boston  Water 
Power  Company  and  do  all  things  necessary  by  him  to  be 
done  in  order  to  make  pajnnent  to  the  said  Warner  &  Smith 
of  his  liabilities  .to  them,  then  the  said  Edward  Matthews 
shall  be  at  liberty  at  any  time  within  ten  days  thereafter  to 
fulfil  the  terms  of  the  agreement  between  the  said  Nathan 
and  the  said  Warner  &  Smith,  and  upon  so  performing  the 
same  the  said  Warner  &  Smith  may  deliver  to  him  said  bonds 
and  note.  (4)  Upon  the  delivery  of  the  assignment  aforesaid 
Mr.  Edward  Matthews  shall  procure  from  Morton,  Bliss  and 
Company  a.  full  discharge  of  their  claim  against  Xathan 
Matthews,  and  the  case  now  pending  between  them  shall  be 
discontinued  upon  Mr.  Nathan  Matthews  paying  the  taxable 
costs  of  said  suit.  (5)  The  time  of  j)erformance  of  the  said 
*  Hartford  agreement'  is  hereby  extended  until  the  third  day 
of  April  next.  (0)  Any  failure  to  deliver  the  said  note  of 
Henry  J.  Furber  shall  be  considered  for  all  purposes  a  breach 
of  the  said  '  Hartford  agreement.' " 

To  the  above  agreement  was  appended  the  following,  which 
was  also  signed  by  the  same  parties:  "It  is  further  agreed 
that  when  the  said  Edward  Matthews  shall  have  delivered 
the  cash  and  notes  as  required  by  the  Hartford  agreement, 
amounting  to  one  hundred  and  forty-eight  thousand  dollars, 
(subject  to  revision  of  interest  as  agreed,)  and  when  the  said 
Warner  &  Smith  shall  have  received  satisfaction  of  the 
indebtedness  for  which  the  said  mortgage  has  hitherto  been 
held,  that  thereupon  the  said  bonds  and  note  shall  be  de- 
livered to  Virginia  B.  Matthews  or  her  attorney,  J.  Brander 
Matthews,  and  that  said  bonds  and  note  shall  be  sold  only 
after  twenty  days'  notice,  sent  by  mail,  to  the  said  Edward 
Matthews.  It  is  further  agreed  that  if  Nathan  Matthews 
shall  select  Mr.  W.  H.  Williams  as  a  depository  under  the 
foregoing  provisions  of  this  agreement,  that  in  such  case  Mr. 
Williams  may  also  hold  in  his  own  safe  or  vault  the  two 
hundred  and  fifty  bonds  heretofore  deposited  with  Morton, 
Bliss  &  Co.,  as  security  for  the  performance  of  the  Hartford 
agreement." 
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The  railroad  bonds  and  the  Furber  note  were  snbstitated 
for  the  mortgage,  and  were  received  by  Warner  ajid  Smith. 
That  note  was  collected  by  them,  while  the  railroad  bonds 
were  sold  and  the  proceeds  deposited  in  the  New  England 
Trust  Company. 

Shortly  after  the  above  exchange  or  substitution  was  made, 
namely,  on  the  7th  of  April,  1877,  Mrs.  Virginia  B.  Matthews, 
wife  of  Edward  Matthews,  notified  Warner  and  Smith,  in 
writing,  that  the  fifty  first  mortgage  bonds  of  the  Carolina 
Central  Kailroad  Company  and  the  one  hundred  and  fifty 
first  mortgage  bonds  of  the  Memphis  and  Little  Eock  Rail- 
road Company,  in  their  possession,  were  her  individual  and 
separate  property,  had  been  put  into  their  possession  without 
her  consent  or  authority,  and  that  imless  they  returned  them 
she  would  hold  them  responsible  as  for  an  unlawful  conversion. 

A  few  months  later  Edward  Matthews  was  adjudged  a 
bankrupt ;  and  on  the  10th  of  December,  1877,  Mrs.  Matthews 
commenced  a  suit  in  equity  to  obtain  possession  of  the  railroad 
bonds  that  Warner  and  Smith  had  taken  in  place  of  the 
mortgage  of  1875.  That  case  was  determined  adversely  .to 
Mrs.  Matthews,  and  her  bill  was  dismissed.  MaMiewa  v. 
Warner^  6  Fed.  Eep.  461.  Upon  appeal  to  the  court  that 
decree  was  affirmed  on  the  22d  day  of  December,  1884. 
Matthews  v.  Warner,  112  U.  S.  000,  601,  603.  Mr.  Justice 
Miller,  speaking  for  this  court,  said:  "It  seems  to  be  clear 
that  this  assignment  [of  the  bond  and  mortgage  for  $250,000] 
was  made  by  the  consent  of  Edward  or  by  his  directions. 
This  was  in  May,  1875.  Some  time  prior  to  March,  1877, 
Edward  Matthews,  who  had  become  embarrassed,  desired  to 
take  up  this  mortgage,  and  entered  into  negotiations  for  that 
purpose  with  defendants,  who  agreed  to  an  exchange  of  the 
bond  and  mortgage  for  the  railroad  bonds  which  are  the 
subject  of  this  suit.  They  accordingly  sent  Joseph  B.  Warner, 
their  legal  adviser,  from  Boston,  where  they  resided,  with  the 
bond  and  mortgage,  and  the  exchange  was  made  by  him  as 
their  agent,  receiving  the  bonds  in  question  at  Mr.  Matthews' 
office  in  the  city  of  New  York.  This  exchange  took  place  on 
the  6th  day  of  March,  1877.    It  appears  that  the  150  Memphis 
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and  Little  Kock  Company  bonds  were  on  that  day,  and  had 
been  for  some  time  previous  in  possession  of  Morton,  Bliss  & 
Co.,  bankers,  as  collateral  security  for  the  debt  of  Edward 
Matthews,  who  had  placed  them  there." 

Observing  that  it  was  significant  that  the  bill  filed  by  Mrs. 
Matthews  was  sworn  to  by  one  of  her  solicitors  on  his  belief, 
and  was  signed  in  her  name  by  them,  the  court  further  said : 
'"The  only  act  which  she  is  ever  said  to  have  done  or  per- 
formed in  person,  asserting  a  claim  to  these  bonds,  is  a  notice, 
to  which  her  name  is  appended,  to  the  defendants,  about  a 
month  after  the  exchange  of  the  bond  and  mortgage  for  the 
railroad  bonds,  in  which  she  says  they  are  her  bonds,  and 
forbids  them  to  sell  them.  A  witness,  the  clerk  of  Matthews, 
says  the  signature,  he  thinks,  was  written  by  Mr.  Matthews. 
And  it  is  admitted  that  the  letter  was  dictated  by  him  and 
written  in  his  oflBce.  The  plaintiff,  who,  if  she  had  any  just 
claim  to  these  bonds,  could  best  have  explained  how  that 
claim  originated,  who  could  have  told  what  money  or  prop- 
erty she  loaned  her  husband,  or  how  he  became  her  debtor,  is 
not  sworn  as  a  witness  in  the  case.  It  looks  very-  much  as  if 
the  box  at  the  safe  deposit  vault,  with  a  key  in  the  possession 
of  the  son,  who  occupied  the  same  office  with  the  father,  and 
in  the  light  of  other  evidence  in  the  case,  was  a  contrivance 
by  which  the  husband  could  use  the  bonds  as  his  own  when 
he  desired,  and  assert  them  to  be  the  property  of  the  wife 
when  that  was  more  desirable.  We  are  of  opinion  that  plain- 
tiff never  had  any  real  ownership,  or  actual  control,  or  any 
lawful  right,  to  the  bonds  in  suit.-' 

The  present  suit  was  commenced  by  Edward  Matthews  on 
December  8,  1884,  the  day  preceding  that  on  which  the  argu- 
ment of  Mrs.  Matthews'  case  was  commenced  in  this  court. 
Its  object  was  to  compel  the  payment  to  Edward  Matthews  of 
the  proceeds  of  the  securities  delivered  to  Warner  and  Smith, 
trustees,  in  substitution  for  the  mortgage  and  bond  of  May  8, 
1875,  given  to  Nathan  Matthews  and  by  him  assigned  to 
Thomas  TTpham.  Edward  having  died,  this  suit  was  revived 
in  the  names  of  his  executors,  the  present  appellants. 

The  grounds  set  forth  in  the  bill  for  the  relief  asked  are, 
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substantially,  these  :  That  the  bond  and  mortgage  of  May  8, 
1875,  were  given  to  secure,  not  only  numerous  negotiable 
notes,  not  then  due,  which  Edward  Matthews  had  given  to 
Nathan  Matthews  for  loans  by  the  latter,  amounting  to 
$150,000,  but  other  notes  to  be  given  by  Edward  to  Nathan 
for  additional  loans  of  $50,000 ;  that  Edward  was  induced  to 
give  the  bond  and  mortgage  upon  Nathan's  representations 
that  Upham  held  the  notes  given  by  Edward  for  the  $150,000, 
and  would  furnish  money  for  the  additional  loans  of  $60,000; 
that  Nathan,  also,  represented  that  he  wished  to  satisfy  TJphara, 
or  any  one  who  took  the  notes,  that  they  were  secured,  and 
that  if  he  had  the  mortgage  he  could  more  easily  negotiate 
the  notes ;  that  relying  upon  these  representations,  and  in  the 
belief  that  the  bond  and  mortgage  would  be  collateral  for  the 
notes  to  be  secured  by  them,  by  whomsoever  held,  he  executed 
them,  and,  by  the  letter  of  May  10,  1875,  consented  to  their 
being  assigned  to  Upham ;  that  the  substitution  of  the  securi- 
ties, the  proceeds  of  which  are  here  in  controversy,  for  the 
bond  and  mortgage  of  1875,  was  because  of  the  representa- 
tion by  Warner  and  Smith  that  they,  as  trustees,  held  the 
notes  which  said  bond  and  mortgage  were  given  to  secure, 
whereas  they  never  held  them,  as  the  notes,  endorsed  by 
Nathan  Matthews,  had  been  discounted  at  his  request  by 
various  banks  and  individuals;  that  Nathan  Matthews  was 
adjudged  a  bankrupt,  and  the  notes  so  given  to  him  were 
paid,  in  part,  by  Edward,  while  the  remainder  were  bought 
by  and  assigned  to  his  wife,  and  by  her  were  turned  over  to 
him  before  the  commencement  of  this  suit ;  and  that  Upham 
received  the  assignment  of  the  bond  and  mortgage  of  1875, 
and  Edward's  written  consent  to  their  being  assigned  to  him, 
with  knowledge  that  such  bond  and  mortgage  were  given 
only  to  secure  loans  of  Nathan  to  Edward,  evidenced  by  the 
latter's  notes,  and  with  knowledge,  also,  of  such  circumstances 
as  made  it  his  duty  to  inquire  of  Edward  whether  he  intended 
that  Nathan  should  separate  the  bond  and  mortgage  from  the 
notes  secured  by  them,  and  assign  the  mortgage  and  bond  to 
secure  Nathan's  individual  indebtedness,  for  which  Edward 
was  not  liable. 
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The  defence  was  that  the  mortgage  was  so  made  and  as- 
signed that  Upham  had,  as  against  Edward  Matthews,  the 
right  to  take  it  as  security  for  Nathan  Matthews'  debts  to  him, 
and  that  Edward  is  estopped  to  deny  this ;  that  Upham  had 
neither  notice  nor  knowledge  of  any  dealings  between  the 
brothers  that  would  affect  his  title;  that  Edward  made  the 
mortgage  and  consented  to  its  being  assigned  with  knowledge 
that  it  was  to  be  used  if  Nathan  so  desired,  to  secure  the 
latter's  debts  to  Upham ;  that  the  plaintiffs  are  precluded  by 
the  position  Edward  took  toward  Nathan,  the  holders  of  the 
notes,  and  the  defendants,  from  maintaining  this  suit;  that 
Edward  was  under  neither  error  nor  mistake  in  reference  to 
the  notes  held  by  the  defendants  when  the  railroad  bonds 
were  given  in  exchange  for  the  mortgage ;  and  that  the  plain- 
tiffs have  no  equity  against  the  defendants. 

Upon  final  hearing  the  bill  was  dismissed.  The  opinion  of 
Judge  Colt  will  be  found  in  33  Fed.  Rep.  369. 

Whether  the  plaintiffs,  as  executors  of  Edward  Matthews, 
are  concluded  by  the  decree  in  the  suit  brought  by  Mrs. 
Matthews,  or  whether  the  cause  of  action,  here  asserted,  is 
barred  by  the  statute  of  limitations  of  Massachusetts,  are 
questions  which,  in  view  of  the  conclusions  reached  in  respect 
to  other  issues  in  the  case,  need  not  be  determined. 

There  can  be  no  doubt  that  the  bond  and  mortgage  of  1875 
were  assigned  by  Nathan  Matthews  to  Upham  for  the  purpose, 
primarily,  of  securing  the  debts  of  the  former  to  the  latter. 
Was  the  assignment  for  such  a  purpose  authorized  by  Edward 
Matthews?  Did  he,  subsequently  and  with  knowledge  of 
the  facts,  adopt  or  ratify  what  his  brother  did  ?  Is  Edward 
Matthews,  as  between  him  and  Upham  or  Upham's  trustees, 
estopped  from  disputing  the  right  of  Upham  to  have  received 
and  held  such  bond  and  mortgage  as  security  for  Nathan's 
debts  ?  If  either  of  these  questions  is  answered  in  the  aflarma- 
tive,  the  decree  should  be  aflBrmed. 

Nathan  Matthews  was  largely  indebted  to  Upham,  and  the 
latter  held  securities  that  were  ample  for  his  protection.  Na- 
than, also,  expected  to  apply  to  Upham  for  additional  loans. 
Their  relations  were  well  known  to  Edward  Matthews.    There 
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is  no  room  for  doubt  upon  this  j)oint.  Besides,  Edward  was 
hard  pressed  for  money,  being  then  —  as  he  admitted  in  a 
letter  of  May  4,  1875  —  indebted  to  Kathan  alone  in  the  sum 
of  $200,000,  and  expected  Nathan  to  raise  for  him  the  further 
sum  of  $50,000  if  required.  In  his  letter  to  Xathan  of  May 
11, 1875  —  on  which  day  the  mortgage  was  filed  in  New  York 
for  record  —  Edward  said :  "  I  enclose  the  bond  for  $250,000 
mortgage,  and  I  thought  it  might  be  more  satisfactory  to  Mr. 
Tpham  to  have  Brander  and  Watson  guarantee  it,  which  they 
have  done."  Now,  it  may  be  —  and  we  think  such  was  the 
fact  —  that,  as  between  Edward  Matthews  and  Nathan  Mat- 
thews, the  mortgage  of  $250,000  was  to  stand  as  collateral 
security  for  Edward's  debts  or  liabilities  to  Nathan.  While 
this  idea  was  expressed  in  the  letters  of  May  6  and  10,  and 
while  Upham,  who  saw  the  letter  of  the  10th,  when  he  took 
the  assignment  of  the  mortgage  and  bond,  must  be  presumed 
to  have  known  of  the  arrangement  thus  made  by  the  Jjrothers, 
as  between  themselves,  he  had  no  notice  from  anything  con- 
tained in  that  letter,  or  from  any  communication  made  to  him 
by  either  of  the  brothers,  that  restrictions  of  any  character 
were  placed  upon  Nathan's  use  of  the  mortgage.  The  fair 
meaning  of  the  letter  was  this :  That  while,  as  between  Edward 
and  Nathan,  the  mortgage  was  to  be  regarded  as  collateral 
security  for  loans  made  to  the  former,  the  latter  was  author- 
ized to  assign  it  to  Upham  \\dthout  restriction  or  limitation  in 
respect  to  the  purposes  for  which  such  assignment  might  be 
made  by  Nathan.  Edward  knew  that  Upham  was  to  part 
with  something  of  value  in  consideration  of  the  assignment. 
But  what  would  have  been  the  inducement  to  Upham  to  accept 
the  assignment  of  the  mortgage,  if,  as  is  now  claimed,  the 
letter  of  the  10th  was  notice  to  him  that  the  mortgage  could 
not  be  used  by  Nathan,  exce})t  as  collateral  security  for 
Edward's  debts  to  him  ?  Upham  had  no  interest  in  providing 
for  the  loans  made  by  Nathan  to  Edward,  unless  he  held  the 
notes  given  by  Edward  to  Nathan  for  such  loans.  But  he  did 
not  hold  those  notes.  He  held  securities  for  the  debts  due  for 
money  loaned  by  him  to  Nathan,  and  the  latter,  in  order  to 
get  possession  of  those  securities,  offered  to  his  creditor  the 
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mortgage  given  by  Edward  to  him.  If  Upham  had  taken  an 
assignment  of  the  bond  and  mortgage,  with  knowledge  or 
notice  that  his  assignor  could  use  them  only  as  collateral  secu- 
rity for  loans  made  to  the  mortgagor  by  the  mortgagee,  such 
assignment  would  have  been  of  no  value  to  him,  after  such 
loans  were  extinguished  by  payment. 

But  when  the  mortgagor  said,  as  he  did  by  the  letter  of 
May  10,  (Avritten  expressly  to  be  shown  to  Upham,)  that  the 
mortgagee  might  assign  the  mortgage  to  him  —  the  letter  im- 
posing no  conditions  as  to  the  purposes  for  which  the  assign- 
ment could  be  made  —  he  meant,  and  intended  Upham  to 
understand,  that  the  mortgagee  could  use  the  mortgage  ac- 
cording to  his  own  discretion,  and  for  any  purposes  he  chose, 
subject  only  to  the  condition  that,  as  hetween  them^  it  was  to 
be  deemed  collateral  security  for  the  debts  then  due  from  the 
mortgagor  to  the  mortgagee  for  money  loaned.  When  Nathan 
wrote  under  date  of  May  6  to  Edward,  "  I  want  to  give  him 
[Upham]  the  assignment,  and  I  want  you  to  write  me  a  letter 
authorizing  me  to  assign  it  to  Thomas  Upham,  I,  of  course, 
giving  you  my  agreement  that  I  hold  it  as  collateral,"  he 
meant,  and  Edward  must  have  understood  him  to  mean,  that 
while,  as  hetween  them^  the  mortgage  was  not  executed  because 
of  any  new  and  additional  liability  upon  the  part  of  Edward 
to  Nathan,  the  assignment  to  Upham  must  be  unconditional 
and  absolute,  so  as  to  give  the  latter  the  full  benefit  of  the 
mortgage.  Nathan  well  knew  that  he  could  not  get  the  securi- 
ties put  into  Upham's  hand  as  security  for  his  own  debts  to 
Upham,  nor  obtain  further  loans  from  Upham,  unless  he  pre- 
sented to  the  latter  such  an  assignment  of  Edward's  mortgage 
and  bond  as  would  give  him  a  security  of  equal  value  with 
those  then  held  by  him  for  Nathan's  debts.  There  is  not  the 
slightest  doubt,  from  the  evidence,  that  Edward  fully  under- 
stood, at  the  time,  all  the  details  of  Nathan's  plan  for  obtain- 
ing not  only  the  securities  he  had  placed  in  Upham's  hands, 
but  further  loans  of  money  from  him. 

The  interpretation  we  have  given  to  the  writing  of  May  10, 
1875,  authorizing  Nathan  Matthews  to  assign  to  Upham  the 
mortgage  executed  by  Edward  Matthews,  is  supported  by  the 
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subsequent  conduct  of  the  parties.  We  allude  here  partioularly 
to  the  written  agreement  of  March  6,  1877.  Edward  admits 
in  the  original  bill  that  Nathan  desired  to  substitute  for  the 
bond  and  mortgage  of  1875,  the  150  first  mortgage  bonds  of 
the  Memphis  and  Little  Rock  Railroad  Company,  and  the  5u 
first  mortgage  bonds  of  the  Carolina  Central  Railroad  Com- 
pany —  the  proceeds  of  the  sales  of  which  are  here  in  question 
—  together  with  the  Furber  note  for  $5000;  and  that  the 
agreement  of  1877  was  made  in  order  to  effect  that  result. 
Now,  this  agreement  provides  that  the  bonds  and  note  just 
referred  to  should  be  received  and  held,  in  place  of  Edward's 
mortgage  on  the  Xew  York  property,  and  be  dealt  with  in 
every  way  as  that  mortgage  might  have  been,  and  "  shall  be 
collateral  security  for  the  claims  now  held  by  the  said  Warner 
&  Smith  [trustees  of  Upham]  cujaiiist  Nathan  Matthews  ;'^'^ 
such  bonds  and  note  to  be  delivered  to,  and  held  by,  certain 
named  pailies,  as  security  for  Edward  Matthews'  performance 
of  what  was  called  the  Hartford  agreement,  provided  Nathan 
Matthews  carried  out  his  plnn  for  paying  his  debts  to  Warner 
and  Smith.  By  these  and  other  provisions  in  the  agreement 
of  1877  it  was  distinctly  admitted  that  the  railroad  bonds  and 
the  Furber  note  were  to  take  the  place  of  the  mortgage  of 
1875,  and  stand  as  security  for  the  debts  of  Nathan  Matthews, 
lield  by  U})ham's  trustees.  Having  consented  to  this  substi- 
tution, Edward  Matthews  brought  this  suit,  without  even 
offering  to  reinstate  the  mortgage.  He  knew  when  the  agree- 
ment of  1877  was  signed  that  Nathan  was  largely  indebted  to 
Upham  at  the  time  the  latter  made  an  assignment  to  Warner 
and  Smith  for  the  benefit  of  his  creditors.  He  knew  that 
Warner  and  Smith,  in  behalf  of  Upham  and  his  creditors, 
claimed  to  hold  the  mortgage  and  bond  of  1875  as  security 
for  the  debts  of  Nathan,  and  that  such  debts  were  none  the 
less  Nathan's,  because  his  own  name  was  upon  the  not^s,  or 
some  of  them,  representing  those  debts.  He  induced  the 
trustees  to  surrender  the  mortgage  and  take  in  place  of  it  cer- 
tain railroad  bonds  and  a  promissory  note,  which,  he  agreed, 
should  be  collateral  security  for  the  claims  then  held  by  War- 
ner and  Smith  against  Nathan  Matthews.    The  suggestion 
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that  he  agreed  to  the  substitution,  only  because  induced  by 
Warner  and  Smith  to  believe  that  they  then  held  the  notes  he 
had  given  to  his  brother  Nathan,  and  for  which  the  mortgage 
of  1875  was  collateral  security,  as  between  him  and  his 
brother,  is  inconsistent  with  any  reasonable  inference  from 
the  undisputed  facts  of  the  case.  Even  if  that  suggestion 
were  supported  by  the  evidence,  the  relief  asked  ought  not  to 
be  granted,  because,  as  already  shown,  Warner  and  Smith, 
trustees,  had  the  right  originally  to  hold  the  mortgage  of  1875 
as  security  for  Nathan's  debts  to  Upham ;  and  that  security 
having  been  surrendered  by  them  to  Edward  Matthews  in 
consideration  of  the  transfer  of  the  railroad  bonds  and  promis- 
sory note  described  in  the  agreement  of  1877,  to  be  held  as 
collateral  security  for  Nathan's  debts,  Edward  could  not,  in 
equity,  reclaim  those  bonds  and  the  Furber  note,  or  recover 
their  proceeds,  without  restoring  the  security  for  which  they 
were  substituted.  The  suit  is  wholly  without  merit,  and  it  is 
unnecessary  to  cite  authorities  to  support  the  conclusions 
reached  by  the  court 

Decree  affirnned. 

Mr.  Justice  Gray  did  not  hear  the  argument  or  take  part 
in  the  decision. 


BAKEK'S   EXECUTOKS  v,  KILGOKE. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  TENNESSEE. 

No.  322.    Argaed  and  Bnbmltted  April  20, 1892.  —  Decided  May  16, 1892. 

The  act  of  the  legislature  of  Tennessee  of  March  26,  1879,  c.  141,  providing 
that  "  the  rents  and  profits  of  any  property  or  estate  of  a  married  woman, 
which  she  now  owns  or  may  hereafter  become  seized  or  possessed  of 
.  .  .  shall  in  no  manner  be  subject  to  the  debts  or  contracts  of  her 
hnsband,  except  by  her  consent,"  does  not  take  away  or  Infringe  upon 
any  vested  right  of  the  husband,  or  any  right  belonging  to  his  creditors, 
and  does  not  deny  any  right  or  privilege  secured  by  the  Constitution  of 
the  United  States. 
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The  case  is  stated  in  the  opinion. 

Mr,  F,  A.  Reeve ^  for  plaintiff  in  error,  submitted  on  his 
.brief. 

Mr.  Henry  H,  Ingersoll  for  defendants  in  error. 

Mb.  Justice  IIaklan  delivered  the  opinion  of  the  court. 

This  action  was  commenced,  October  12,  1886,  before  a 
Justice  of  the  Peace  of  Greene  County,  Tennessee,  and  in- 
volves the  right  of  property  in  three  heifers  and  one  steer, 
levied  upon  as  the  property  of  Frederick  Scruggs,  but  claimed 
by  his  wife  to  belong  to  her,  and  not  subject  to  seizure  or  sale 
for  the  debts  of  her  husband.  Judgment  having  been  ren- 
dered for  her,  the  case  was  carried  by  appeal  to  the  Circuit 
Court  of  that  county. 

It  appears  that  Scruggs  and  wife  were  married  about  eigh- 
teen years  before  the  commencement  of  this  action,  and  hved, 
during  most  of  their  married  life,  on  lands  deeded  to  her,  as 
follows :  one  hundred  and  thirty  acres,  by  deed  of  January  1, 
1881 ;  two  hundred  and  seventy-four  acres,  by  deed  of  April 
19,  1877;  one  hundred  and  eight  acres,  by  deed  of  May  8, 
1886.  The  deeds  to  Mrs.  Scruggs  were  in  fee  simple,  but  did 
not  create  a  technical  separate  estate.  Some  years  prior  to 
this  litigation  her  husband  failed  in  business,  after  which  he 
attended  to  his  wife's  affairs,  trading  for  her  in  stock,  hogs, 
etc.,  and  superintending  farm  work,  etc.,  as  her  agent.  He 
occasionally  traded  in  live  stock  for  himself.  From  1879  to 
1881  he  engaged,  in  the  name  of  his  father,  in  merchandising 
in  a  house  in  the  yard  of  the  home  dwelling  lot,  and  from 
1881  to  1884  in  the  name  of  his  brother  William,  and  with 
their  money,  he  receiving  and  keeping  all  the  profits.  He  and 
Mrs.  Scruggs  took  from  the  store  whatever  each  wanted,  paid 
hands  on  the  farm  partly  out  of  it,  and  put  back  into  the  store 
the  proceeds  of  the  farm,  but  without  strict  account  being  kept 
between  them  as  husband  and  wife,  or  between  them  and  Wil- 
liam Scruggs,  as  in  the  case  of  strangers.    The  husband  did 
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not  keep  the  wfe's  funds  strictly  separate  from  his  own,  but 
often  commingled  them. 

In  the  spring  of  18S4  he  sold  some  cattle  belonging  to  the 
wife  for  about  $200;  and  afterwards  bought  two  head  of 
yoimg  cattle  for  her  with  part  of  this  money.  In  September 
or  October  following  he  purchased  one  other  steer  for  her 
with  the  proceeds  of  w^hat  was  raised  on  her  farms,  and  while 
the  cattle  were  pasturing  together,  another  calf  came  from 
one  of  her  cows.  They  were  levied  on  as  the  property  of  the 
husband  under  an  execution  issued  September  10,  1886,  which 
was  based  upon  a  judgment  against  him,  in  favor  of  one  Scott, 
rendered  September  22,  1876.  At  the  execution  sale  Baker, 
the  testator  of  the  plaintiffs  in  error,  became  the  purchaser  of 
the  cattle,  having  at  the  time  notice  from  Mrs.  Scruggs  that 
they  belonged  to  her,  and,  if  sold,  would  be  replevied  as  her 
property. 

The  trial  court  found  that  the  cattle  in  question  were  the 
property  of  the  wife,  having  been  bought  with  the  proceeds 
of  her  estate ;  that  a  certain  act  of  the  general  assembly  of 
Tennessee,  passed  March  26,  1879,  c.  141,  upon  which  the  wife 
relied — and  which  will  be  presently  referred  to  —  was  not,  as 
claimed  by  the  defendant,  in  violation  either  of  the  Constitu- 
tion of  the  United  States  or  of  that  of  Tennessee,  prohibiting 
the  impairment  of  the  obligation  of  contracts,  and  did  not 
deprive  the  husband  or  his  creditors  of  any  vested  rights ;  and 
that  said  act  protected  the  cattle  from  any  execution  sued  out 
against  the  property  of  the  husband.  Judgment  was  accord- 
ingly rendered  for  Mrs.  Scruggs. 

Upon  appeal  to  the  Supreme  Court  of  Tennessee,  the  judg- 
ment was  affirmed,  the  court  holding  that  the  act  of  1879  was 
not  obnoxious  to  the  Constitution  of  the  United  States. 

By  the  law  of  Tennessee  in  force  when  the  judgment  of 
September  22, 1876,  was  rendered  against  Scruggs,  the  interest 
of  a  husband  in  the  real  estate  of  his  wife,  acquired  by  her, 
either  before  or  after  marriage,  by  gift,  devise  descent  or  in 
any  other  mode,  could  not  be  sold  or  disposed  of  by  virtue  of 
any  judgment,  decree  or  execution  against  him;  nor  could 
the  husband  sell  his  wife's  real  estate  during  her  life  without 
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her  joining  in  the  conveyance  in  the  manner  prescribed  for 
conveyances  of  land  by  married  women.  Laws  of  Tennessee, 
1849,  111,  c.  36,  §  1 ;  Code  of  Tennessee,  1858,  §  2481 ;  Id. 
1884,  §  3338.  In  Lucas  v.  Rlckerich,  1  Lea,  726,  it  was  held 
that  the  act  of  1849  did  not  affect  the  right  of  the  husband  to 
take  the  rents  and  profits  of  the  wife's  real  estate.  This  de- 
cision, it  was  said  in  Taylor  v.  Taylor^  12  Lea,  490,  495,  led 
to  the  passage  of  the  act  of  March  26,  1879,  which,  repealing 
all  prior  laws  in  conflict  >vith  it,  provided :  "  Hereafter  the 
rents  and  profits  of  any  property  or  estate  of  a  married 
woman,  which  she  now  owtis  or  may  hereafter  become  seized 
or  possessed  of,  either  by  purchase,  devise,  gift  or  inherit- 
ance, as  a  separate  estate,  or  for  years,  or  for  life,  or  as  a  fee- 
simple  estate,  shall  in  no  manner  be  subject  to  the  debts  or 
contracts  of  her  husband,  except  by  her  consent,  obtained 
in  writing :  Provided^  That  the  act  shall  in  no  manner  inter- 
fere with  the  husband's  tenancy  by  the  curtesy."  Acts  of 
Tennessee,  1879,  182,  c.  141 ;  Milliken  &  Vertrees'  Code, 
1884,  §  3343. 

The  cattle  in  dispute  were,  within  the  meaning  of  that  act, 
profits  of  the  wife's  lands. 

The  plaintiff  in  error  contends  that  when  the  act  of  1879 
was  passed  the  judgment  creditor  of  Scruggs  had  a  right  of 
which  he  could  not  be  deprived  by  legislation,  to  subject  to 
his  demand  any  property  vested  in  the  husband ;  and  that  it 
was  not  competent  for  the  legislature  to  exempt  the  rents  and 
profits  of  the  wife's  estate  from  liability  for  the  debts  and 
contracts  of  the  husband,  existing  at  the  time  such  inununity 
was  declared. 

We  do  not  doubt  the  validity  of  the  act  of  1879,  as  applied 
to  the  judgment  previously  rendered  against  Scruggs.  The 
particular  profits  of  the  wife's  estate  here  in  dispute  had  not, 
when  that  act  was  passed,  come  to  the  hands  of  the  husband. 
They  were  not,  at  that  time,  in  existence,  nor  in  any  legal 
sense,  vested  in  him.  Nor  were  they  ever  vested  in  him.  He 
had  a  mere  expectancy  with  reference  to  them  when  the  act 
was  passed.  Moreover,  his  right,  prior  to  that  enactment,  to 
take  the  profits  of  his  wife's  estate  did  not  come  from  con- 
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tract  between  him  and  his  wife  or  between  him  and  the  State, 
but  from  a  rule  of  law  established  by  the  legislature,  and  rest- 
ing alone  upon  public  considerations  arising  out  of  the  mar- 
riage relation.  It  was  entirely  competent  for  the  legislature 
to  change  that  rule  in  respect,  at  least,  to  the  future  rents  and 
profits  of  the  wife's  estate.  Such  legislation  is  for  the  protec- 
tion of  the  property  of  the  wife,  and  neither  impairs  nor  de- 
feats any  vested  right  of  the  husband.  Marriage  is  a  civil  in- 
stitution, a  status,  in  reference  to  which  !Mr.  Bishop  has  well 
said,  "public  interests  oversliadow  private — one  which  public 
policy  holds  specially  in  the  hands  of  the  law  for  the  public 
good,  and  over  which  the  law  presides  in  a  manner  not  known 
in  the  other  departments."  1  Bishop  on  Marriage,  Divorce  and 
Separation,  §  5.  The  relation  of  husband  and  wife  is,  there- 
fore, formed  subject  to  the  power  of  the  State  to  control  and 
regulate  both  that  relation  and  the  property  rights  directly 
connected  with  it,  by  such  legislation  as  does  not  violate  those 
fundamental  principles  which  have  been  established  for  the 
protection  of  private  and  personal  rights  against  illegal  inter- 
ference. 

If  the  act  of  1879  did  not  infringe  any  vested  right  of  the 
husband,  much  less  did  it  infringe  any  right  belonging  to  his 
creditors. 

The  views  we  have  expressed  are  supported  by  the  judg- 
ment of  the  Supreme  Court  of  Tennessee  in  Taylor  v.  Taylor^ 
12  Lea,  490,  498,  where  it  was  held  that  the  acts  of  1849  and 
1879,  above  referred  to,  were  enacted  for  the  benefit  of  mar- 
ried women,  not  of  their  husbands,  and  that  a  husband  has  no 
vested  right  to  the  future  profits  of  his  wife's  land  that  pre- 
vents the  enactment  of  such  a  statute  as  that  of  1879. 

As  the  judgment  did  not  withhold  or  deny  any  right  or 

privilege  secured  by  the  Constitution  of  the  United  States,  it 

must  be 

Affirmed. 
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McDonald  v.  belding. 

APPEAL    FROM    THE    CIRCUIT    OOUBT   OF    THE    XTIOTED   STATES  FOB 
THE    EASTERN   DISTRICT   OF   ARKANSAS. 

No.  370.    Submitted  April  26, 1892.  —  Decided  May  16, 1803. 

Iq  Arkansas,  although  the  rule  obtains  that  a  person  holding  under  a  quit- 
claim deed  may  be  ordinarily  presumed  to  have  had  knowledge  of  imper- 
fections in  the  vendor*s  title,  yet  that  rule  Is  not  universal,  and  one  may 
become  entitled  to  protection  as  a  bona  fide  purchaser  for  value,  althoagh 
holding  under  a  deed  of  that  kind ;  and  in  this  case  it  is  held  that  the 
plaintiff  in  error,  although  taking  a  quitclaim  deed,  was  not  chargeable 
with  notice  of  any  existing  claim  to  the  property  upon  the  part  of  either 
of  the  defendants  in  error. 

In  Arkansas,  when  the  payment  of  the  consideration  and  the  acceptance  of 
a  deed  by  the  purchaser  occur  at  different  times,  the  denial  of  notice  of 
fraud,  in  order  to  support  a  claim  to  protection  as  a  bona  fide  purchaser, 
must  relate  both  to  the  time  when  the  dee<l  is  delivered,  and  to  that  wheu 
the  consideration  was  paid ;  but,  where  it  appears  upon  the  face  of  the 
answer,  that  the  purchase  for  a  certain  price  and  the  delivery  of  the  deed 
were  made  at  the  same  time,  and  were  parts  of  one  transaction,  the  denial 
of  notice  until  the  defendant  had  made  the  purchase  is  equivalent  to  a 
denial  of  notice  at  the  delivery  of  the  deed. 

Rector  v.  Gibbon,  111  U.  S.  276,  distinguished  from  this  case. 

The  court  stated  the  case  as  follows : 

The  appellees  Belding  and  wife,  being  in  possession  of  a 
tract  of  land  within  the  Hot  Springs  Reservation,  now  known 
as  lot  nine,  block  sixty-eight,  in  the  City  of  Hot  Springs, 
Arkansas,  leased  the  same,  April  24,  1874,  to  Frank  Flynn 
for  the  term  of  five  years  at  an  annual  rent  of  two  hundred 
dollars  ;  the  rent  to  cease  whenever  the  lessors  were  unable  to 
protect  him  in  the  possession  and  enjoyment  of  the  lot ;  and 
the  lessee  to  have  the  right,  at  any  time  within  thirty  days 
after  the  expiration  of  the  term,  to  remove  all  buildings  and 
improvements  put  upon  the  land,  first  paying  any  rent  in 
arrear. 

The  lessee  covenanted  for  himself  and  legal  representatives 
to  waive  all  benefit  that  might  accrue  to  him  or  them  in  the 
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way  of  title  to  the  demised  premises  by  virtue  of  occupancy 
or  settlement,  and  to  hold  the  same  only  as  the  tenant  or  ten- 
ants of  the  lessors,  and  fully  subject  to  the  covenants  contained 
in  the  lease. 

Flynn  presented  his  petition  to  the  Hot  Springs  Commission 
organized  under  the  act  of  Congress  of  March  3, 1877, 19  Stat. 
377,  c.  108,  claiming  to  be  entitled,  by  right  of  occupancy  and 
improvements  made  before  April  24,  1876,  to  purchase  the 
above  lot.  The  petition  referred  to  Belding  as  claiming  the 
land  prior  to  his  occupancy,  and  stated  that  he,  Flynn,  had 
not  "recognized  Belding  as  landlord  since  the  Supreme  Court 
of  the  United  States  decided  the  title  to  be  in  the  United 
States."  The  plaintiffs,  also,  presented  their  petition  to  the 
commission  and  claimed  the  right  to  purchase  this  lot  from 
the  government. 

The  commission  adjudged,  December  8,  1877,  that  Flynn 
was  entitled  to  purchase  the  lot;  and,  subsequently.  May  21, 
1881,  the  United  States  issued  a  patent  to  him,  based  upon 
the  judgment  rendered  by  the  commission. 

By  deed  of  July  21,  1884,  Flynn  (bis  wife  uniting  with  him) 
made  a  quitclaim  deed  of  the  premises  to  the  appellant  Mc- 
Donald, the  recited  consideration  being  $8500  cash  in  hand 
paid  to  the  grantors.  This  deed  was  duly  acknowledged  by 
Flynn  August  2,  1884,  and  by  Mrs.  Flynn  July  28,  1884,  and 
was  filed  for  record  in  the  proper  oflBce  August  2,  1884. 

The  present  suit  was  brought  by  Belding  and  wife,  Decem- 
ber 19,  1884,  more  than  seven  years  after  the  adjudication  by 
the  Hot  Springs  Commission  in  favor  of  Flynn,  and  more  than 
three  years  after  Flynn  received  the  patent  from  the  United 
States.  It  proceeds  upon  the  ground  that  the  commission 
committed  an  error  of  law  in  awarding  the  right  to  purchase 
this  lot  to  Flynn  rather  than  to  them.  The  bill  charged  that 
Flynn  "  has  recently  executed  to  the  defendant  Michael  Mc- 
Donald, without  consideration,  and  for  the  purpose  of  defraud- 
ing plaintiffs,  a  fraudulent  deed  of  conveyance  purporting  to 
convey  said  lot  to  him  for  eight  thousand  five  hundred  dollars, 
when,  in  fact,  nothing  was  paid  by  him  for  it;  that  defendant 
knew  at  the  time  of  the  making  of  said  deed,  and  of  the  said 
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pretended  purchase  of  the  tenancy  of  the  said  Flynn  as  afore- 
said, and  of  the  rights  of  the  plaintiffs." 

The  relief  asked  was  an  accounting  with  reference  to  rents, 
and  a  decree  adjudging  the  deed  to  McDonald  to  be  fraudu- 
lent and  void,  and  declaring  the  lot  to  be  held  in  trust  for 
plaintiffs,  or  for  plaintiff  George  Belding. 

Flynn,  in  his  answer,  met  all  the  material  allegations  of  the 
bill.  He  alleged  that  the  plaintiffs  never  sought  to  disturb  the 
award  of  the  commission  until  the  bringing  of  this  suit,  "up 
to  which  time  plaintiffs,  and  especially  plaintiff  George  Belding 
had  asserted  and  insisted  that  the  said  award  and  all  other 
awards  of  the  commission  were  right  and  ought  not  to  be  dis- 
turbed; that  on  the  21st  day  of  July,  1884,  this  defendant, 
believing  he  had  a  clear  title  to  said  lot,  sold  it  to  the  defendant 
McDonald  as  aforesaid,  and  executed  to  him  a  quitclaim  deed 
therefor." 

McDonald,  in  his  answer,  said :  "  He  knows  nothing  of  the 
lease  alleged  to  have  been  executed  between  plaintiffs  and  his 
co-defendant  Frank  Flynn,  nor  of  the  alleged  relation  of  land- 
lord and  tenant  between  them,  nor  of  the  alleged  proceedings 
before  said  commissioners,  but  that  if  said  relation  ever  did 
exist  it  was  dissolved  in  June,  1876,  by  the  United  States, 
through  their  receiver  taking  possession  of  said  land  under 
paramount  title;  that  defendant  Flynn  had  then  valuable 
improvements  upon  said  lot,  which  he  could  not  lawfully 
remove,  and  to  avoid  losing  them  filed  a  petition  before  said 
commissioners  setting  forth  that  fact  and  praying  them  to 
award  the  preference  right  to  purchase  it  from  the  United 
States ;  that  he  supported  said  petition  by  evidence,  and  that 
said  commissioners  awarded  said  right  to  him,  and  that  he  after- 
wards purchased  said  lot  from  the  United  States,  and  on  the 
21st  day  of  May,  1881,  obtained  a  patent  for  it,  a  copy  of  which 
is  annexed  hereto  and  made  part  of  this  answer  as  Exhibit  A; 
that  on  the  21st  day  of  July,  1884,  this  defendant,  finding  the 
title  to  said  lot  to  be  in  said  defendant  Flynn  and  knowing 
nothing  whatever  of  plaintiffs  alleged  claim  to  it,  bought  it 
from  him  for  the  sum  of  eighty-five  hundred  dollars  ($8500)  in 
cash,  and  obtained  from  him  a  quitclaim  deed  thereto ;  that  he 
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never  heard  of  any  claim  of  plaintiffs  until  he  made  said  pur- 
chase and  paid  said  money ;  that  plaintiffs  never  until  since 
said  purchase  sued  for  said  lot  or  put  any  claim  of  record ;  that 
said  deed  and  sale  to  this  defendant  were  not  made  without 
consideration  nor  to  defraud  plaintiffs,  but  are  made  in  good 
faith."  The  defendant  annexed  to  and  made  part  of  his 
answer  a  copy  of  the  deed  to  him  from  Flynn. 

By  an  interlocutory  decree  it  was  declared  that  the  Commis- 
sion by  error  and  mistake  of  law,  awarded  to  Flynn  the  right 
to  purchase  the  lot  in  question,  and  that  the  title,  interest,  and 
estate  of  the  several  defendants  should  be  transferred  to  and 
vested  in  the  plaintiffs.  The  cause  was  thereupon  referred  to 
a  special  master  for  report  as  to  rents,  taxes  ^nd  improve- 
ments. By  the  final  decree  the  relief  asked  by  the  bill  was 
given. 

Mr,  John  McClure  for  appellant. 

Mr.  R.  O.  Demies,  Mr.  U.  M.  Rose  and  Mr.  O.  B.  Rose  for 
appellees. 

The  answer  of  McDonald  is  not  sufficient  to  support  the 
defence  of  innocent  purchaser.  It  denies  notice  of  the  claim 
of  the  plaintiff  until  after  payment  of  the  purchase-money, 
but  does  not  deny  notice  until  after  the  making  of  the  deed 
to  defendant.  This  defect  is  necessarily  fatal.  Byers  v. 
McDonald^  12  Arkansas,  218,  286 ;  Miller  v.  Fraley,  21  Arkan- 
sas, 22. 

The  case  of  Miller  v.  Fraley,  23  Arkansas,  738,  is  not 
against  us.  The  deed  in  that  case  was  not  a  quitclaim  deed. 
The  court  said :  ^^  The  deed  in  question  is  in  the  usual  form  of 
an  absolute  conveyance  in  fee,  with  a  special  warranty  against 
a/ny  daim  made  or  suffered  hy  the  vendor P 

If  such  a  warranty  had  been  made  in  this  case,  of  course  it 
would  have  been  broken.  The  question  as  to  a  quitclaim 
deed  did  not  arise  in  that  case  and  was  not  passed  upon. 
The  exact  point  was  raised  in  Gaines  v.  Summers^  50  ArJcan- 
2,  and  was  then  decided  as  it  has  been  decided  by  this 
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court.  In  speaking  of  a  quitclaim  deed  in  that  case,  the 
court  said  :  "  It  was  at  least  sufficient  to  have  put  appellants 
on  inquiry,  which,  if  they  had  prosecuted  with  ordinary  dili- 
gence, would,  doubtless,  have  led  to  actual  notice  of  the  facts 
as  shown  by  the  evidence  in  this  case ;  but  they  prosecuted  no 
inquiry,  and  it  follows  that  they  are  not  honafide  purchasers 
without  notice."  This  covers  the  whole  ground.  The  rent 
of  the  house  on  the  ground  was  not  the  sole  criterion  of  the 
value  of  the  rents. 

We  submit  that  the  evidence  fully  sustains  the  finding  of 
the  master  and  the  decree  of  the  court  below. 

Mr.  Ju8tic%  Harlan,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

According  to  the  evidence  in  the  cause,  McDonald  paid  in 
cash  the  full  consideration  recited  in  the  deed  from  Flynn, 
without  actual  notice  of  any  claim  to  the  property  by  the 
plaintiffs,  or  either  of  them.  Did  he  have  such  constructive 
notice  of  the  plaintiffs  claim  as  deprived  him  of  the  right  to  be 
regarded  as  a  honafide  purchaser  for  value  ?  It  is  said  that  in 
Arkansas  no  one  can  be  deemed  an  innocent  purchaser  if  he 
holds  under  a  quitclaim  deed.  In  that  State,  "a  quitclaim 
deed  is  a  substantive  mode  of  conveyance,  and  is  as  effectual 
to  convey  all  the  right,  title,  interest,  claim  and  estate  of 
the  grantor  as  a  deed  with  full  covenants,  although  the  gran- 
tee has  no  possession  of  or  prior  interest  in  the  land,"  and  it 
is  not  necessary  that  a  vendee  hold  "  under  a  deed  with  gen- 
eral covenants  of  warranty  to  entitle  him  to  protection  as  an 
innocent  purchaser ;  "  although,  where  "  a  person  bargains  for 
and  takes  a  mere  quitclaim  deed,  or  deed  without  warranty,  it 
is  a  circumstance,  if  unexplained,  to  show  that  he  had  notice 
of  imperfections  in  the  vendor's  title,  and  only  purchased  such 
interest  as  the  vendor  might  have  in  the  property."  Bagley 
V.  Fletcher,  44  Arkansas,  153,  160;  MUler  v.  Fraley,  23  Ar- 
kansas, 735,  740. 

In   Gaines  v.  Smnmers,  50  Arkansas,  322,  327,  328,  the 
court,  after  referring  to  the  fact  that  a  deed  recited  a  consid- 


Digitized  by 


Google 


Mcdonald  u  belding.  497 

Opinion  of  the  Court. 

eration  of  only  five  doUars  for  real  estate  which  had  cost  six 
thousand  dollars,  said :  "  Add  to  this  fact  that  the  conveyance 
executed  was  a  quitclaim  deed,  and  the  conclusion  that  Mrs. 
Saunders  did  not  acquire  a  good  and  valid  title,  in  the  absence 
of  an  explanation,  would  be  irresistible.  It  was,  at  least,  suf- 
ficient to  have  put  appellants  on  inquiry,  which,  if  they  had 
prosecuted  with  ordinary  diligence,  would,  doubtless,  have  led 
to  actual  notice  of  the  facts  as  shown  by  the  evidence  in  this 
case.  But  they  prosecuted  no  inquiry;  and  it  follows  that 
they  are  not  hona  fide  purchasers  without  notice."  In  the 
same  case  it  was  said  that  a  person  purchasing  an  interest  in 
lands  "  takes  with  constructive  notice  of  whatever  appears  in 
the  conveyances  constituting  his  chain  of  title;"  and  that  if 
anything  appeared  in  such  conveyances,  sufficient  to  put  a 
prudent  man  upon  inquiry,  it  was  his  duty  to  make  the  in- 
quiry, and  he  would  be  charged  by  the  law  with  the  actual 
notice  he  would  have  received  if  he  had  made  it.  These  cases 
fall  far  short  of  sustaining  the  broad  contention  of  the  plain- 
tiflfs  in  respect  to  quitclaim  deeds.  On  the  contrary,  they 
show  that,  in  Arkansas,  one  mm/  become  entitled  to  protection 
as  a  bona  fide  purchaser  for  value,  although  holding  under  a 
deed  of  that  kind.  Applying  the  principles  of  those  cases  to 
the  present  case,  we  are  of  opinion  that  McDonald  is  entitled 
to  protection  as  an  innocent  purchaser.  The  deed  that  he 
accepted  was  not  drawn  as  a  quitclaim  deed  pursuant  to  any 
specific  direction  given  by  him.  So  far  as  the  evidence  dis- 
closes, the  amount  paid  by  him  was  the  full  value  of  the  prop- 
erty. If  he  had,  before  purchasing,  instituted  an  inquiry  as 
to  the  title,  so  far  as  it  was  shown  by  the  record  of  deeds,  he 
would  not  have  found  any  title  of  record  in  the  plaintiffs. 
But  he  would  have  found  that  Flynn  held  under  a  patent  from 
the  United  States  based  upon  a  claim  established  in  favor  of 
the  patentee,  under  the  acts  of  Congress  relating  to  the  Hot 
Springs  reservation.  It  is  true  that  if  he  had  caused  the  pro- 
ceedings of  the  Hot  Springs  Commission  to  be  examined  he 
would  have  seen  that  Belding  contested,  with  Flynn,  before 
that  tribunal,  the  right  to  purchase  the  lot  here  in  dispute. 
But  he  would,  also,  have  learned  that  Flynn's  right  was  recog- 
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nized  by  the  Commission,  and,  from  the  records  of  the  courts, 
state  and  Federal,  he  would  have  learned  that  more  than 
seven  years  had  then  elapsed  without  legal  proceedings,  upon 
the  part  of  the  plaintiffs,  questioning  the  correctness  or  valid- 
ity of  the  judgment  by  that  tribunal  in  favor  of  Flynn.  He 
might  well  have  supposed  that  Belding  had  acquiesced  in  that 
judgment.  Under  all  the  circumstances,  it  cannot  be  held 
that  McDonald,  although  taking  a  quitclaim  deed,  was  charge- 
able, when  he  purchased,  with  notice  of  any  existing  claim  to 
the  property  upon  the  part  of  the  plaintiffs,  or  of  either  of 
them. 

It  is  contended  that  the  answer  of  McDonald  does  not  sup- 
port the  defence  of  being  an  innocent  purchaser,  in  that,  while 
denying  notice  of  the  plaintiff's  claim  at  the  time  of  the  pay- 
ment of  the  purchase  money,  it  did  not  deny  that  he  had  such 
notice  at  the  time  of  the  delivery  of  the  deed  to  him.  This 
position  is  supposed  to  be  sustained  by  Byera  v.  McDonald,  12 
Arkansas,  218,  286,  and  Miller  v.  FraXey^  21  Arkansas,  22.  In 
the  first  of  those  cases,  the  court,  observing  that  the  protection 
of  a  bona  fide  purchase  is  necessary  only  when  the  plaintiff  has 
a  prior  equity  which  cannot  be  barred  or  avoided  except  by 
the  union  of  the  legal  title  with  an  equity  arising  from  the 
payment  of  the  money  and  receiving  a  conveyance  without 
notice,  and  with  a  clear  conscience,  said:  "Notice  must  be 
denied  previous  to  and  down  to  the  time  of  paying  the  money 
and  the  delivery  of  the  deed."  In  the  other  case,  the  language 
of  the  court  was :  "  The  answer  of  Greenwood  &  Co.  should 
have  positively  denied  notice  of  the  fraud  down  to  the  time  of 
paying  the  consideration  and  receiving  the  deed."  The  gen- 
eral rule  announced  in  those  cases  applies  where  the  payment 
of  the  consideration  and  the  acceptance  of  a  deed  by  the  pur- 
chaser occur  at  different  times.  In  such  cases,  the  denial  of 
notice,  in  order  to  support  a  claim  to  protection  as  a  loJia  fi^h 
purchaser,  must  relate  both  to  the  time  when  the  deed  is  de- 
livered, and  to  that  when  the  consideration  was  paid.  But, 
where  it  appears  upon  the  face  of  the  answer  that  the  pur- 
chase for  a  certain  price  and  the  delivery  of  the  deed  were. at 
the  same  time,  and  as  parts  of  one  transaction,  the  denial  of 
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notice  until  the  defendant  had  made  the  purchase  is  equivalent 
to  a  denial  of  notice  at  the  delivery  of  the  deed.  McDonald's 
answer  denies  every  circumstance  set  forth  in  the  bill  from 
which  notice  could  be  inferred.  He  expressly  alleges  in  his 
answer  that  he  never  heard  of  any  claim  of  the  plaintiffs  until 
he  had  made  the  purchase  and  paid  in  cash  the  sum  of  S8500 
for  the  property.^  And  in  his  deposition  he  distinctly  states 
that  he  first  knew  of  the  plaintiffs'  claim  when  he  received 
notice  of  this  suit.  His  evidence  is  not  contradicted  by  any- 
thing in  the  record.  This  is  a  substantial  compliance  with 
the  rule  announced  in  the  cases  last  cited. 

It  is  proper  to  say  that  the  present  case  is  unlike  Rector  v. 
Gibborij  111  TJ.  S.  276.  That  case  did  not  present  any  ques- 
tion in  respect  to  the  rights  of  a  bona  fde  purchaser  for  value 
from  the  person  to  whom  the  Hot  Springs  Commission  ac- 
corded the  right  to  purchase. 

The  decree  is  reversedy  with  directions  to  dismiss  the  bill. 


GLENN  V,  MAKBURY. 

EBBOB    TO   THE    8UPEEME    COURT    OF   THE    DISTRICT    OF    COLUMBIA. 
No.  1231.    Sabmitted  January  11, 1892.  —  Decided  May  16. 1892. 

The  Statute  of  limitations  begins  to  run  against  an  action  against  a  stock- 
holder in  an  insolvent  corporation,  in  the  hands  of  a  receiver,  to  recover 
unpaid  assessments  on  his  stock,  when  the  court  orders  the  assessment 
to  be  made. 

When  such  a  caU  is  made  the  action,  in  the  District  of  Columbia  where  the 
common  law  prevails,  must  be  brought  in  the  name  of  the  company. 

The  case  is  stated  in  the  opinion. 

Jf/r.  Ileiiry  Wise  Gametic  Mr.  Conway  Robinson^  Jr.^  Mr. 
Charles  Marshall  and  Mr.  John,  Ilotvard  for  plaintiff  in  error. 

Mr,  Martin  F.  Morris  for  defendant  in  error. 
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Mb.  JusncB  Hablan  delivered  the  opinion  of  the  court. 

This  action  at  law  was  brought,  March  22, 1889,  by  John 
Glenn,  in  his  capacity  as  substituted  trustee  in  a  certain  deed 
of  trust  made  by  the  National  Express  and  Transportation 
Company,  a  corporation  of  Virginia ;  also,  as  trustee  by  virtue 
of  an  order  passed  by  the  Chancery  Cot»t  of  the  City  of 
Richmond,  Virginia,  in  a  suit  in  equity  brought  by  WiUiam 
W.  Glenn,  suing  on  behalf  of  himself  and  others,  creditors  of 
that  corporation.  Its  object  was  to  obtain  a  judgment  against 
the  defendant,  Marbury,  for  the  sum  alleged  to  be  due  from 
him  under  an  order,  in  the  above  cause,  making  an  assessment 
and  caU  on  subscribers  to  the  stock  of  that  company. 

The  facts  necessary  to  be  stated  in  order  to  show  fully  the 
grounds  of  the  defence  are  as  follows : 

In  August,  1866,  Josiah  Eeynolds,  a  citizen  of  Maryland 
and  a  stockholder  of  the  National  Express  and  Transportation 
Company,  suing  on  behalf  of  himself  and  aU  stockholders  of 
that  corporation  who  should  come  in  and  contribute  to  the 
expenses  of  the  suit,  brought  an  action  in  equity  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Vir- 
ginia, against  that  corporation  —  to  be  hereafter,  in  this  opin- 
ion, designated  as  the  Express  Company  —  and  against  its 
president,  directors  and  superintendent.  The  bill  set  forth 
that  the  company  had  been  and  was  then  being  conducted  in 
a  reckless,  extravagant  and  improvident  manner,  and  that  the 
money  subscribed  by  the  plaintiff  and  other  stockholders  had 
been  and  was  being  wasted  and  misapplied  in  conducting  its 
business,  chiefly  in  ways  and  for  purposes  that  were  illegal 
and  in  fraud  of  the  rights  of  stockholders.  The  relief  sought 
was  an  injunction  restraining  and  prohibiting  the  company 
from  conducting  its  business  in  the  illegal  and  improvident 
manner  specified  in  the  bill.  The  bill,  also,  prayed  that  a 
receiver  be  appointed  by  the  court  to  take  possession  of  the 
property  and  effects,  books  of  account  and  papers  of  the  com- 
pany ;  that  such  property  and  effects  might  be  sold  and  dis- 
posed of,  and  any  money  due  the  company  collected  by  the 
receiver ;  and  that  an  account  be  taken  imder  the  order  of 
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the  court  of  its  business,  its  debts  and  liabilities  paid,  and  the 
balance  distributed  among  the  stockholders.  The  bill  particu- 
larly referred  to  an  agreement  with  one  Ficklin  which,  it  was 
alleged,  ought  to  be  set  aside  as  in  fraud  of  the  rights  of 
stockholders.  The  defendants  were  duly  served  with  process, 
and  one  of  them,  J.  J.  Kelly,  the  superintendent  of  the 
Express  Company,  filed  an  answer.  The  company  appeared 
and  adopted  as  its  own  the  answer  of  Kelly. 

On  the  23d  of  August,  1866,  an  order  of  injunction  was 
issued  restraining  the  defendants  "  from  collecting  or  taking 
any  proceedings  to  collect  or  enforce  from  the  complainant  the 
payment  of  moneys  for  or  on  accoimt  of  his  stock  in  said  com- 
pany or  assignments  or  calls  thereon,  either  by  sales  of  stock 
or  otherwise,  and  from  making  any  assessments  upon  the  com- 
plainant in  respect  to  or  on  account  of  his  said  stock,  and  also 
enjoining  and  restraining  the  said  company,  its  directors, 
agents  and  servants,  from  pleading,  using,  or  applying  the 
property,  funds,  effects  and  credits  of  the  said  company  to  or 
for  any  purposes  or  objects  other  than  the  regular  and  legiti- 
mate express  and  transportation  business  for  which  the  said 
company  was  organized,  and  from  carrying  out  or  fulfilling 
the  agreement  with  Benjamin  Ficklin,  mentioned  in  said  bill 
or  any  similar  agreement  with  any  other  person,  and  from 
selling  any  of  the  shares  of  said  stock  held  or  owned  by  the 
complainant  imtil  the  further  order  of  this  court." 

The  Express  Company,  on  the  20th  day  of  September,  1866, 
—  having  previously  appeared  and  filed  its  answer  in  the  Rey- 
nolds suit  —  executed  to  John  Blair  Hoge,  J.  J.  Kelly  and  C. 
Oliver  O'Donnell,  a  deed  assigning  and  conveying  to  them  all 
the  estate,  property,  rights  and  credits  of  the  company,  of 
every  kind  and  wherever  they  might  be,  including  moneys  pay- 
able to  the  company,  "  whether  on  calls  or  assessments  on  the 
stock  of  the  company,"  or  on  notes,  bills,  accounts  or  other- 
wise. The  deed  was  made  on  certain  trusts,  among  others, 
that  the  trustees  should  permit  the  Express  Company  to 
remain  in  the  possession  and  use  of  all  the  property  conveyed 
or  assigned,  except  debts,  claims  and  moneys  payable,  until 
November  1, 1866,  and  thereafter  until  the  trustees  should  be 
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requested  by  one  or  more  of  the  creditors  secured  by  the 
deed,  and  whose  debt  or  debts  should  then  be  due,  to  take  pos- 
session of  the  assigned  property :  the  trustees,  however,  to  take 
possession  at  any  time,  if  requested  by  the  company's  board  of 
directors.  The  trustees  were  required  by  the  deed  to  proceed 
without  unnecessary  delay  "  to  collect  all  the  debts,  claims  and 
moneys  payable,  which  are  hereby  granted  or  assigned." 

On  the  31st  of  December,  1866,  the  court  appointed  a 
receiver  of  the  money,  property  and  effects  of  the  Express 
Company,  "  with  all  the  powers,  rights  and  obligations  usual 
in  such  cases,  subject  to  the  control  of  this  court,  until  the 
affairs  of  said  company  be  fully  and  finally  closed  up."  He 
was  ordered  to  execute  and  file,  before  entering  upon  his 
duties,  a  bond,  with  sureties  to  be  approved  by  the  court,  of 
$20,000,  conditioned  for  the  faithful  discharge  of  his  duties  as 
receiver  of  the  funds,  property  and  effects  of  the  Express 
Company.  It  was  further  provided  in  the  order  appointing 
the  receiver  as  f oUows : 

"  That  upon  the  execution,  approval,  and  filing  of  said  bond 
the  said  receiver  shall  be  vested  with  all  the  estate,  real  and 
personal,  as  weU  as  aU  the  money,  notes,  accounts,  assessments 
due  on  stock  or  other  securities,  or  rights  in  action  of  the  said 
National  Express  and  Transportation  Company,  as  trustee  of 
such  estate  and  property,  for  the  use  Und  benefit  of  the  credi- 
tors of  said  company  and  of  its  stockholders  and  others  who 
may  be  interested  in  the  same,  with  all  the  powers,  rights  and 
authority  of  a  trustee  appointed  by  this  court  or  acting  within 
its  jurisdiction  and  controL 

"  Such  receiver  shall  have  all  the  powers  and  authority  which 
ordinarily  belong  to  such  trustee,  and  the  said  defendants,  as 
well  as  all  other  persons  who  may  have  the  possession  or  con- 
trol of  any  of  the  money,  books,  property,  effects  or  things  in 
action  of  the  said  National  Express  and  Transportation  Com- 
pany, and  especially  John  Blair  Hoge,  John  J.  Kelly  and  C. 
Oliver  O'Donnell,  the  trustees  named  in  a  pretended  assign- 
ment referred  to  in  the  complainant's  petition,  are  hereby 
required  to  assign,  transfer  and  deliver  to  the  said  trustee,  on 
being  notified  of  this  order,  all  such  money,  property,  notes, 
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bonds,  estate,  real  and  personal,  so  in  their  hands  or  under 
their  control,  and  they  are  also  required  to  execute  and  deliver 
all  deeds,  conveyances,  releases,  transfers  or  acquittances  that 
may  in  anywise  be  necessary  to  place  any  or  all  of  said  prop- 
erty or  effects  so  in  the  hands  or  under  the  control  of  the  said 
receiver,  and  they  and  each  of  them,  on  being  required,  shall 
make  all  discovery  and  furnish  all  information  which  the  said 
receiver  may  require  in  relation  to  any  or  all  of  the  property, 
business  or  transactions  of  the  said  company. 

"  The  said  receiver  will  proceed  to  collect  all  the  property, 
money  and  effects  of  the  said  National  Express  and  Trans- 
portation Company  and  convert  the  same  into  money,  and 
he  will  also  ascertain  the  amount  of  the  debts  and  liabilities 
of  the  said  National  Express  and  Transportation  Company, 
and,  after  payment  therefrom  of  all  expenses,  including  coun- 
sel fees  and  costs,  with  such  compensation  as  the  court  may 
allow  him,  will,  from  time  to  time,  apply  the  funds  so  re- 
ceived and  obtained  by  him  in  the  satisfaction  and  discharge 
of  the  debts  of  the  said  company  under  the  orders  of  this  court. 

"  And  if  there  shall  be  any  sums  due  upon  the  shares  of  the 
capital  stock  of  the  said  company  the  said  receiver  will  pro- 
ceed to  collect  and  recover  the  same,  unless  the  persons  from 
whom  the  said  sums  may  be  due  shall  be  wholly  insolvent, 
and  for  this  purpose  may  prosecute  actions  at  law  or  in 
equity  for  the  recovery  of  such  sums  in  his  own  name  as 
receiver  or  otherwise  as  he  may  deem  best,  and  shall  apply 
the  money  so  received  under  the  order  of  this  court  to  the 
satisfaction  and  payment  of  the  remaining  debts  of  said  com- 
pany, as  well  as  the  legal  and  necessary  expenses  of  the  due 
execution  of  this  trust,  including  a  reasonable  compensation 
and  commission  to  himself  for  services  on  this  behalf  and 
also  including  such  necessary  and  reasonable  fees  and  costs 
as  may  be  necessary  in  maintaining,  prosecuting,  or  defend- 
ing any  suit  or  suits  which  it  may  be  necessary  to  prosecute 
or  defend  in  order  to  the  full  execution  of  this  trust." 

The  receiver  gave  the  required  bond,  and  it  was  approved 
by  the  court  on  the  12th  of  January,  1867. 

Reynolds  having  died,  Washington  Kelley,  a  stockholder, 
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was  permitted  to  become  a  party  plaintiff  and,  with  the  leave 
of  the  court,  filed  August  20,  1870,  an  amended  and  supple- 
mental bill.  The  receiver  reported  to  the  court,  December 
11,  1880,  that  he  had  not  been  able  to  obtain  possession  of 
any  of  the  company's  effects,  except  two  freight  cars,  and 
that  so  far  as  he  could  ascertain,  in  all  the  States  where  the 
company  did  business,  its  property  and  effects  had  been 
attached  by  its  creditors.  This  report  being  made,  "  on  mo- 
tion of  the  defendants  John  Blair  Hoge  and  J.  J.  Kelly," 
the  order  appointing  the  receiver  was  vacated,  annulled  and 
set  aside,  the  receiver  discharged  and  exonerated,  the  injunc- 
tion dissolved,  and  the  suit  dismissed. 

On  the  4th  of  December,  1871,  W.  W.  Glenn,  suing  on 
behalf  of  himself  and  all  other  creditors  of  the  Express  Com- 
pany, filed  his  bill  in  equity,  in  the  Chancery  Court  of  the 
City  of  Richmond  against  that  corporation,  and  its  oflBcers, 
and  against  the  trustees  named  in  its  deed  of  September  20th, 
1866.  The  object  of  that  suit  was  to  collect  the  assets  of  the 
company,  including  the  amounts  due  from  the  subscribers  to 
its  stock.  The  proceedings  in  that  cause  are  fully  set  out  in 
Hawkins  v.  OUnuy  131  U.  S.  319.  It  is  only  necessary  now 
to  state  that  in  the  progress  of  that  suit  an  order  was  en- 
tered December  14,  1880,  sustaining  the  validity  of  the  deed 
of  assignment  of  September  20,  1866,  removing  the  surviving 
trustees  named  in  it,  with  their  consent,  and  substituting  in 
their  place  John  Glenn,  who  was  clothed  by  that  order, 
"  with  all  the  rights  and  powers,  and  charged  with  all  the 
duties  of  executing  the  trusts  of  said  deed  to  the  same  effect 
as  were  the  original  trustees  therein ; "  Glenn,  however,  not 
to  take  possession  of  the  property  covered  by  the  deed,  until 
he  gave  bond  with  security  for  the  faithful  discharge  of  his 
duties  as  substituted  trustee.  He  gave  such  bond  January  3, 
1881,  and  it  was  approved  by  the  court. 

By  the  same  order  a  call  and  assessment  of  thirty  per  cent 
of  the  par  value  of  each  share  of  stock  was  made  upon  stock- 
holders, who  were  required  to  make  payment  to  John  Glenn, 
substituted  trustee.  By  a  decree  entered  July  21, 1883,  it  was 
adjudged  "  that  John  Glenn,  trustee,  on  the  payment  to  him, 
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within  six  months  from  the  date  of  this  decree,  by  any  of  the 
subscribers  to  the  stock  of  the  defendant  company,  or  by  any 
other  person  claimed  to  be  liable  on  account  of  said  stock,  of 
twenty-five  per  centum  of  the  original  amount  of  said  subscrip- 
tion, with  interest  thereon  at  the  rate  of  six  par  centum  per 
annum,  from  thirty  days  from  the  date  of  this  decree,  with 
any  costs  incurred  heretofore  or  by  said  trustee  in  any  suit 
brought  by  him  heretofore,  or  which  may  hereafter  be 
brought  before  tender  of  said  twenty-five  per  cent  imder  this 
decree,  to  recover  of  such  stockholder  or  other  party,  the 
amount  for  which  he  may  be  responsible  on  said  stock  under 
the  decree  in  this  cause,  shall  execute  a  receipt  therefor  to 
operate  as  a  full  acquittance  and  discharge  of  all  persons  on 
account  of  such  subscription,  both  of  the  original  subscribers 
thereto,  and  of  any  assignee  thereof."  By  another  order, 
made  March  26, 1886,  in  the  Circuit  Court  of  Henrico  County, 
Virginia — to  which  the  cause  was  removed  in  1884  —  an 
additional  call  and  assessment  of  fifty  per  cent  of  the  par 
value  of  each  share  of  stock  was  made  upon  stockholders,  who 
were  severally  required  to  pay  the  said  amounts  hereby  called 
for  and  assessed  to  John  Glenn,  he  being  "authorized  and 
directed  to  collect  and  receive  said  call  and  assessment,  and  to 
take  such  prompt  steps  to  that  end,  by  suit  or  otherwise,  and 
in  such  jurisdictions  as  he  may  be  advised." 

Marbury,  it  is  admitted,  was  an  original  subscriber  for  100 
shares  of  the  company's  stock,  for  which  he  received  a  certifi- 
cate, paying  twenty  per  cent  only  on  his  subscription.  The 
object  of  the  present  suit  is  to  recover  from  him  the  sum  of 
$6000,  by  reason  of  the  above  call  and  assessment  of  fifty  per 
cent,  with  interest  at  the  rate  of  six  per  cent  per  annum  from 
March  26, 1886,  the  date  of  the  order  making  such  call  and 
assessment.  He  pleaded  that  he  never  was  indebted,  and  did 
not  promise  as  alleged ;  that  the  plaintiff's  cause  of  action  did 
not  accrue  within  three  years  before  the  commencement  of 
this  suit ;  that  the  Chancery  Court  of  the  city  of  Richmond 
had  no  jurisdiction  to  render  the  decree  of  December  14, 1880 ; 
and  that  the  plaintiff,  as  trustee,  had  no  right  to  sue  in  the 
court  below  in  his  own  name  or  otherwise. 
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At  the  trial  below  the  court  refused  to  instruct  the  jury,  at 
the  plaintiffs  instance,  that  this  action,  having  been  brought 
within  three  years  after  the  decree,  in  the  Circuit  Court  of 
Henrico  County,  Virginia,  of  March  26, 1886,  the  plea  of  limi- 
tation constituted  no  defence.  It  also  refused  to  instruct  the 
jury,  at  the  instance  of  the  plaintiff,  that  the  decree  of  July 
21, 1883,  in  the  Virginia  court  constituted  no  defence,  and  did 
not  relieve  the  defendant  from  liability  for  the  assessment 
made  by  the  order  in  that  court  of  March  26,  1886.  And, 
upon  the  motion  of  the  defendant,  the  jury  were  directed  to 
find,  and  in  accordance  with  that  direction  returned  a  verdict, 
for  the  defendant,  on  which  judgment  was  entered. 

Upon  appeal  to  the  general  term  the  judgment  was  afl&rmed 
upon  the  authority  of  Glenn  v.  Busey^  5  Mackey,  233,  where 
it  was  held,  in  a  case  similar  to  the  present  one,  that  Glenn 
could  not  maintain  an  action  in  the  court  below  in  his  own 
name  as  trustee. 

Since  the  decision  in  HomkinB  v.  Glenn^  131  U.  S.  319  and 
Glenn  v.  Liggett^  135  U.  S.  533,  the  only  questions  open  for 
consideration  in  the  present  case  relate  to  limitation  and  to 
the  right  of  the  plaintiff  to  bring  this  action  in  his  own  name 
as  trustee. 

It  is  not  disputed  that  the  time  prescribed  by  the  statutes  in 
force  in  the  District  of  Columbia  for  the  bringing  of  suits  like 
the  present  one  is  three  years  from  the  accruing  of  the  cause 
of  action.  The  defendant  contends  that  liability  upon  his  sub- 
scription of  stock  could  have  been  enforced  by  the  receiver 
appointed  by  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia  in  the  Reynolds  suit,  at  any  time 
after  the  12th  of  January,  1867,  on  which  day  the  receiver's 
bond  was  filed  and  approved  by  the  court ;  and  that,  as  more 
than  three  years  elapsed,  after  that  date,  and  while  the  Rey- 
nolds case  was  pending,  without  suit  being  brought  against 
him,  he  is  protected  by  the  statute  of  limitation.  We  are  of 
opinion  that  this  position  cannot  be  sustained.  The  order  of 
December  31, 1866,  in  the  Reynolds  suit  was  not,  in  any  proper 
sense,  a  call  or  assessment  on  the  company's  stock.  Nor  was 
it  equivalent  to  one.    The  deed  of  September  20, 1866,  assigned 
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and  transferred  to  Blair,  Kelly  and  O'Donnell,  trustees,  among 
other  property,  all  moneys  payable  "  on  calls  or  assessments 
on  the  stock  of  the  company,"  and  the  order  of  December  31, 
1866,  m  the  Reynolds  suit  vested  in  the  receiver,  as  trustee, 
"  assessments  due  on  stock,"  and  directed  him  to  proceed  in 
the  collection  and  recovery  of  "  any  sums  due  upon  the  shares 
of  the  capital  stock  of  the  said  company."  But  nothing  was 
due  from  subscribers  of  stock  until  a  formal  call  or  assessment 
was  made  by  the  company,  and  no  call  or  assessment  could  be 
made  by  the  trustees  named  in  the  deed  of  September  20, 
1866,  or  by  the  receiver  in  the  Reynolds  suit.  Glenn  v.  Macon, 
32  Fed.  Rep.  7. 

In  Ha/wkins  v.  Glenn,  the  court  said  (p.  333) :  "  By  the  deed 
the  subscriptions,  so  far  as  uncalled  for,  passed  to  the  trustees, 
and  the  creditors  were  limited  to  the  relief  which  could  be 
afforded  under  it,  while  the  stockholders  could  be  subjected 
only  to  equality  of  assessment,  and  as  the  trustees  could  not 
collect  except  upon  call,  and  had  themselves  no  power  to  make 
one,  rendering  resort  to  the  president  and  directors  necessary, 
or,  failing  their  action,  then  to  the  courts,  it  is  very  clear  that 
the  statute  of  limitations  could  not  commence  to  run  until 
after  the  call  was  made."  See  also  Scovill  v.  Thayer,  105 
XJ.  S.  143,  155.  If  the  court,  in  the  Reynolds  suit,  had  in- 
tended to  make  a  call  for  the  payment  in  full  of  all  subscrip- 
tions of  stock,  it  would  have  used  language  different  from  that 
employed  in  the  order  appointing  the  receiver.  It  is  clear 
that  no  action  could  have  been  maintained  by  the  receiver  in 
the  Reynolds  suit,  in  respect  to  unpaid  subscriptions,  except 
to  compel  the  payment  of  sums  due  on  formal  calls  or  assess- 
ments, if  any,  made  by  the  company  prior  to  the  institution  of 
that  suit.  For  these  reasons,  the  defence  based  upon  limita- 
tion cannot  be  sustained.  And  in  conformity  with  Hawkins 
V.  Glenn,  and  Glenn  v.  Liggett,  we  hold  that  limitation  com- 
menced to  run,  in  favor  of  the  present  defendant,  only  from 
the  order  in  the  Virginia  court  making  the  call  or  assessment 
on  subscribers  of  stock.  Glenn  v.  WiUiams,  60  Maryland,  93, 
122,  123. 

The  other  question  —  as  to  the  right  of  the  plaintiff,  in  virtue 
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of  the  authority  conferred  upon  him  by  the  Virginia  court,  to 
bring  the  present  action  in  his  own  name  as  trustee,  is  a  more 
serious  one.  In  Jackson  v.  Tierncm^  5  Pet.  580,  597,  599,  Mr. 
Justice  Story,  speaking  for  the  court,  said  that  "  the  general 
principle  of  law  is,  that  choses  in  action  are  not  at  law  assign- 
able. But,  if  assigned,  and  the  debtor  promises  to  pay  the 
debt  to  the  assignee,  the  latter  may  maintain  an  action  for 
the  amount  against  the  debtor,  as  money  received  to  his  use. 
Independently  of  such  promise,  there  is  no  pretence  that  an 
action  can  be  sustained."  After  referring  to  some  adjudged 
cases,  which  he  said  were  distinguishable  from  the  one  then 
before  the  court,  he  proceeded :  "  They  are  either  cases  where 
there  was  an  express  promise  to  hold  the  money  subject  to  the 
order  of  the  principal,  or  there  was  an  implied  promise  to  pay 
it  over  as  it  was  received  to  the  use  of  a  particular  person. 
The  express  promise  to  pay  to  order  bound  the  party,  and  ex- 
cluded any  claim  for  a  lien,  and  any  defence  for  want  of  priv- 
ity between  him  and  the  holder  of  the  order.  The  receipt  of 
the  money  for  the  use  of  a  particular  person  necessarily  im- 
ported a  promise  or  obligation  to  hold  it  in  privity  for  such 
person." 

In  Pritchard  v.  Norton,  106  U.  S.  124,  130,  Mr.  Justice 
Matthews,  delivering  judgment,  said :  "  Whether  an  assignee 
of  a  chose  in  action  shall  sue  in  his  own  name  or  that  of  his 
assignor  is  a  technical  question  of  mere  process,  and  determi- 
nable  by  the  law  of  the  forum;  but  whether  the  foreign 
assignment,  on  which  the  plaintiff  claims,  is  valid  at  all  or 
whpther  it  is  valid  against  the  defendant,  goes  to  the  merits 
must  be  decided  by  the  law  in  which  the  case  has  its 
seat.     Wharton,  Conflict  of  Laws,  §§  735,  736."    And  in 
York  Guaranty  Co,  v.  Memphis   Water  Co,,  107  U.  S. 
214,  the  court,  speaking  by  Mr.  Justice  Bradley,  said : 
have  lately  decided,   after  full  consideration  of  the 
)rities,  that  an  assignee  of  a  chose  in  action,  in  which  a 
►lete  and  adequate  remedy  exists  at  law,  cannot,  merely 
ise  his  interest  is  an  equitable  one,  bring  a  suit  in  equity 
le  recovery  of  the  demand.     Hay  ward  v.  Andrews,  106 
672.     He  must  bring  an  action  at  law  in  the  name  of 


Digitized  by  VjOOQ IC  . 


GLENN  V.   MARBURY.  509 

Opinion  of  the  Conrt. 

the  assignor  to  his  own  use.  This  is  trae  of  all  legal  demands 
standing  in  the  name  of  a  trustee,  and  held  for  the  benefit  of 
cestuis  que  trust.  Besides  the  authorities  cited  in  that  case, 
reference  may  be  made  to  Mitford  on  Pleading,  123,  125 ; 
Willis's  Equity  Plead.  435,  note  g;  Adair  v.  Winchestery  7 
Gill  &  Johns.  114 ;  JHosehj  v.  Boush^  4  Rand.  Va.  392 ;  Doff- 
gett  V.  Hart,  5  Fla.  215 ;  Smiley  v.  Bell,  Mart.  &  Y.  Tenn.  378 ; 
and  the  English  and  American  notes  to  Ryall  v.  Bowles,  1 
Ves.  Sen.  348,  and  to  2  White  &  Tudor's  Leading  Cases  in 
Equity,  pp.  1567,  1670  (ed.  1877)." 

The  right  which  the  Express  Company  acquired  by  the 
defendant's  subscription  to  its  capital  stock  was  only  a  chose 
in  action.  It  passed  by  the  deed  of  September  20,  1866,  to 
the  trustees  Blair,  Kelly  and  O'Donnell,  but  subject  to  the 
condition  that  a  chose  in  action  is  not  assignable  so  as  to 
authorize  the  assignee  to  sue  at  law,  in  his  own  name,  unless 
the  right  to  do  so  is  given  by  a  statute,  or  by  settled  law,  in 
the  jurisdiction  where  suit  is  brought.  This  is  the  well-estab- 
lished rule  of  the  common  law,  and  the  common  law  touching 
this  subject  governs  in  the  District  of  Columbia.  If  the  trus- 
tees named  in  the  deed  of  1866  had  sued  in  this  District  for 
sums  due  upon  calls  or  assessments  on  stock,  they  must  have 
sued  in  the  name  of  the  Express  Company  for  their  use,  unless 
the  stockholders  expressly  promised  to  pay  them,  or  unless 
such  a  promise  could  be  implied  as  matter  of  law.  There  was 
no  such  express  promise  by  Marbury,  although  he  concurred 
in  the  assignment  made  by  the  company  to  those  trustees. 

But  it  is  said  that  stockholders  must  be  presumed  to  assent 
to  every  lawful  disposition  made  of  its  property  by  the  corpora- 
tion. When  this  point  was  made  in  Glenn  v.  Busey,  5  Mackey, 
243,  it  was  fully  met  by  Mr.  Justice  Cox,  speaking  for  the 
court.  After  observing  that  a  stockholder  in  a  corporation 
holds  a  double  relation  to  it ;  that,  in  his  capacity  as  debtor, 
he  has  not  promised  to  pay  to  the  company's  order  or  to  its 
assignee,  but  to  the  company  only ;  and  that  as  stockholder 
he  would  not  be  held  to  have  given  more  than  the  general 
authority  to  the  corporation  to  deal  with  its  property,  he  said : 
"  If  we  go  further  than  this,  we  must  hold  that  the  mere  fact 
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of  being  a  stockholder  in  a  corporation  makes  his  indebted- 
ness a  negotiable  one,  even  against  the  terms  of  his  agreement 
with  the  company  and  the  intention  of  the  parties.  Thus,  if 
a  stockholder  borrowed  money  from  the  company  on  his 
sealed  bond,  the  argument  would  be  that  as  his  bond  is  a  part 
of  the  assets  of  the  company,  and  he  has  generally  and  impli- 
edly assented  to  the  assignment  or  negotiation  of  its  property, 
as  it  may  think  best,  ergo^  his  bond  may  be  negotiated  like  a 
promissory  note.  But  this  reasoning  would  not  stop  at  corpo- 
rations. It  would  apply  equally  to  partnerships.  Each  mem- 
ber of  a  partnership  is  the  agent  of  all,  and  all  the  others  are 
the  agents  of  each,  and  aU  or  each  would  have  authority  to 
settle  debts  by  the  assignment  of  property  of  the  firm.  If, 
then,  one  becomes  indebted  to  the  firm  on  an  open  account, 
the  firm,  on  the  principles  before  mentioned,  could  assign  or 
negotiate  the  debt,  and  so  give  the  assignee  a  right  of  action 
in  his  own  name.  In  such  action  the  plaintiff,  after  stating 
the  original  indebtedness  and  its  assignment,  which  would 
make  a  demurrable  case,  would  only  have  to  supplement  it  by 
an  averment  that  the  debtor  was  a  member  of  the  firm  who 
made  the  assignment,  and  his  case  would  be  complete.  It  is 
hardly  necessary  to  say  that  this  would  be  a  novelty  in  the 
law  of  contracts  and  actions  and  pleadings,  for  which  not  a 
semblance  of  authority  could  be  found." 

Is  the  question  as  to  the  right  of  the  trustee  Glenn  to  bring 
this  suit,  in  his  name,  any  different  by  reason  of  the  fact  that 
the  Virginia  court  made  the  call  or  assessment  in  question, 
substituted  the  plaintiff  as  trustee  in  the  place  of  Blair,  Kelly 
and  O'Donnell  removed,  and  both  authorized  and  directed 
him  to  collect  and  receive  such  call  or  assessment,  taking 
steps  to  that  end  by  suit  or  otherwise,  and  in  such  jurisdiction 
as  he  might  be  advised  ?  We  think  not.  Undoubtedly  the 
Express  Company,  having  refused  or  neglected  to  make  the 
necessary  call  or  assessment,  a  court  of  equity  could  itself 
make  it,  if  the  interest  of  creditors  required  that  to  be  done. 
In  other  words,  as  said  in  Scovill  v.  Thayer^  105  U.  S.  143, 
145,  and  repeated  in  Hawkins  v.  Glenn^  131  IT.  S.  335,  "the 
court  will  do  what  it  is  the  duty  of  the  company  to  do.''     See 
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also  Glenn  v.  WiUianiSj  60  Maryland,  93,  113,  114.  But  the 
making  of  the  call  or  assessment  by  the  court,  for  the  company, 
does  not,  in  the  absence  of  some  statutory  provision  on  the 
subject,  change  the  rule  that  a  demand  upon  the  stockholder 
to  meet  a  call  or  assessment,  by  competent  authority,  must  be 
enforced  in  the  name  of  the  person  or  corporation  holding 
the  legal  title  to  the  stock  subscription,  and  to  whom  the 
promise  of  the  stockholder  was  made.  There  is  no  reason 
why  the  trustee  Glenn  could  not  have  sued  in  the  name  of 
the  company.  For,  as  said  in  Hawkins  v.  Glenn^  concurring 
with  the  Supreme  Court  of  Appeals  of  Virginia  in  Hamilton 
V.  Glenn^  85  Virginia,  901,  905,  "  as  this  corporation,  notwith- 
standing it  may  have  ceased  the  prosecution  of  the  objects  for 
which  it  was  organized,  could  still  proceed  in  the  collection  of 
debts,  the  enforcement  of  liabilities,  and  the  application  of  its. 
assets  to  the  payment  of  its  creditors,  all  corporate  powers 
essential  to  those  ends  remained  unimpaired." 

We  concur  entirely  in  the  views  expressed  by  Mr.  Justice 
Cox,  speaking  for  the  court,  in  Glenn  v.  Busey^  where  will  be 
found  a  careful  and  elaborate  discussion  of  this  question.  In 
harmony  with  the  decision  in  that  case,  we  hold  that  the  pres- 
ent suit  cannot,  consistently  with  the  principles  of  the  com- 
mon law  —  which  is  the  law,  upon  this  question,  for  the  Dis- 
trict of  Columbia  —  be  maintained  by  the  plaintiff  in  his  own 
name,  as  trustee.  We  are  aware  that  a  different  rule  obtains 
in  some  jurisdictions  where  the  common  law  has  been  modi- 
fied by  statute  or  by  a  settled  course  of  decisions,  but  we  are 
imable  to  hold  that  the  law  of  this  District  is  otherwise  than 
has  been  indicated  in  this  opinion. 

Jvdgment  affirmed. 
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DOWLING  V.  EXCHANGE  BANK  OF  BOSTON. 

ERBOB   TO   THE   OIRCUIT    CX)UBT    OF    THE    UNITED    STATES     FOB  THB 
WESTEBN   DISTRICT   OF  MICHIGAN. 

No.  349.    Argaed  April  29, 1892.  —  Decided  May  16. 1892. 

An  agreement  of  partnership  between  three  partners  for  carrying  on  the 
business  of  sawing  lumber,  etc.,  in  a  village  in  Michigan,  which  provided 
that  no  part  of  the  capital  should  be  diverted  or  used  by  either  partner 
otherwise  tlian  in  the  business,  two  of  the  partners  to  secure  sawing  for 
the  mill  and  superintend  the  financial  part  of  the  business,  the  third  part- 
ner to  have  the  management  of  the  work  at  the  mill,  did  not  create  a 
partnership,  each  member  of  which  had,  under  the  settled  rules  of  com- 
mercial law,  and  as  between  the  firm  and  those  dealing  with  it,  authority 
to  give  negotiable  paper  in  its  name;  and,  one  partner,  without  tlie 
knowledge  of  his  copartners,  having  put  the  firm  name  to  notes  which 
were  discounted  by  a  bank  in  Boston,  but  not  for  the  benefit  of  the 
firm,  the  other  partners  were  entitled,  in  an  action  by  the  bank  to  recover 
on  the  notes,  to  have  it  submitted  to  the  Jury  whether,  under  the  circum- 
stances, they  were  estopped  to  dispute  the  authority  of  their  partner  to 
make  them  and  to  put  them  in  circulation. 

The  court  stated  the  case  as  follows: 

Edward  P.  Ferry,  of  Grand  Haven,  Michigan,  and  George 
E.  Bowling  and  Frank  H.  White,  of  Montague,  in  the  same 
State,  entered,  February  1,  1873,  into  written  articles  of  co- 
partnership, "  for  the  purpose  of  carrying  on  the  business  of 
sawing  lumber,  pickets  and  laths  at  the  said  village  of  Mon- 
tague, in  the  steam  saw  mill  lately  there  erected,"  the  name 
of  the  firm  being  F.  H.  White  &  Co.,  and  the  partnership  to 
continue  for  the  full' term  of  five  years,  unless  sooner  dissolved 
by  agreement.  Of  the  capital  of  the  firm  Ferry  contributed 
one-half,  and  Dowling  and  White  one-fourth  each, 
t  By  the  written  terms  of  the  partnership,  no  part  of  the  capi- 
tal was  to  be  diverted  or  used  by  either  partner,  otherwise  than 
in  the  business ;  the  profits  and  losses  were  to  be  shared  accord- 
ing to  their  respective  interests;  Ferry  and  Dowling  \f ere  to 
have  the  care  and  charge  of  securing  the  sawing  for  the  mill, 
the  supervision  of  the  financial  part  of  the  business  and  of  the 
firm's  books  to  be  divided  between  them,  as  they  might  agree 
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without  charge  for  their  services;  and  White  was  to  have 
full  management  of  the  work  of  sawing,  of  hiring  and  dis- 
charging of  men  and  fixing  their  wages,  keeping  double  entry 
books,  which  should  be  open  at  any  time  for  the  inspection  of 
the  partners,  and  receiving  for  his  services  one  thousand  dol- 
lars, to  be  paid  by  the  firm.  It  was  further  provided  that  the 
books  of  the  firm  should  be  closed  as  of  January  31,  in  each 
year,  the  profits  then  to  be  ascertained  and  passed  to  the 
credit  of  the  respective  partners,  and  applied  in  a  specified  way. 

At  the  date  of  the  several  transactions  out  of  which  this 
litigation  arose  there  was  a  firm.  Ferry  &  Bro.,  at  Grand 
Haven,  Michigan,  engaged  in  business  as  manufacturers  of  and 
dealers  in  lumber  and  shingles.  It  was  composed  of  Thomas 
W.  Ferry  and  Edward  P.  Ferry. 

The  present  action  involved  the  question  of  the  liability  of 
F.  H.  White  &  Co.  upon  three  promissory  notes,  bearing  date, 
respectively,  Montague,  Michigan,  October  17,  1882,  Novem- 
ber 27, 1882,  and  January  15, 1883,  and  for  the  respective  sums 
of  •$5288.75,  $5100.73  and  $5391.90,  and  payable,  each,  four 
months  after  date,  to  the  order  of  Ferry  &  Bro.,  "at  the 
National  Exchange  Bank,  Boston,  Mass.,  value  received." 
.  Each  note  was  endorsed  by  Thomas  W.  Ferry,  in  the  name  of 
Ferry  &  Bro.,  and  was  sold  by  him,  acting  in  the  name  of  his 
firm,  to  that  bank.  Neither  White  nor  Dowling  —  whose  firm 
continued  in  business  under  the  above  articles  of  partnership 
until  May  31,  1883  —  had  any  knowledge  of  the  existence  of 
these  notes  until  after  their  respective  maturities,  nor  until 
shortly  before  the  commencement  of  this  action.  Neither 
authorized  the  notes  to  be  given.  They  were  gotten  up  by 
Thomas  W.  Ferry,  with  the  aid  of  Edward  P.  Ferry  and  one 
Thompson,  the  bookkeeper  of  Ferry  &  Bro.,  the  latter  acting 
under  the  direction  of  Thomas  W.  Ferry.  The  proceeds  were 
used  for  the  benefit  of  Thomas  W.  Ferry,  or  of  his  firm.  The 
firm  name  of  F.  H.  White  &  Co.  to  each  note  was  signed  by 
Edward  P.  Ferry,  who  did  not  communicate  to  White  and 
Dowling  that  he  had  done  so. 

Separate  actions  having  been  brought  by  the  bank  upon  the 
notes,  they  were,  by  consent,  consolidated.    Before  the  order 
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of  consolidation  was  made  Dowling  filed  in  each  action  his 
affidavit,  stating  that  "  on  the  17th  day  of  October,  1882,  he 
was,  and  still  is,  a  member  of  the  copartnership  firm  of  F.  H. 
White  &  Co.,  of  Montague,  Michigan ;  that  said  firm  was  at 
said  time,  and  still  is,  composed  of  Edward  P.  Ferry,  Frank 
H.  White,  and  this  deponent  as  copartners  ; "  that  "  he  never 
executed  the  promissory  note,  a  copy  of  which  was  served 
upon  him  with  the  plaintiffs  declaration ; "  that  "  the  signa- 
ture thereto  is  not  in  the  handwriting  of  this  deponent ;  and 
that  said  promissory  note  was  not  executed  by  any  person 
having  authority  to  bind  this  deponent  or  to  bind  the  said 
defendants,  Edward  P.  Ferry,  Frank  H.  White,  and  thin 
deponent  jointly  upon  said  promissory  note." 

A  verdict  was  returned  in  favor  of  the  plaintiff  for  $17,- 
791.45,  the  court  saying  to  the  jury :  "Eegretting  very  much 
that  these  defendants  White  and  Dowling,  who  alone  make 
defence  here,  are  in  such  a  situation  that  they  must  suffer 
from  the  wrong-doing  of  their  associate,  the  court  is  unable  to 
relieve  them  without  violating  principles  of  law  which  are 
essential  to  the  security  of  mercantile  business,  and  violating 
also  the  rights  of  parties  innocent  of  the  wrong.  As  there  is, 
in  the  opinion  of  the  court,  no  question  of  fact  about  which 
there  is  any  conflict  in  the  evidence,  the  court  holds  that,  giv- 
ing effect  to  the  testimony,  the  plaintiff  is  entitled  to  a  verdict, 
and  you  are  instructed  to  find  accordingly  against  aU  the 
defendants."  The  opinion  which  preceded  this  charge  is 
reported  in  30  Fed.  Kep.  412. 

Judgment  having  been  rendered  upon  the  verdict,  a  sever- 
ance was  duly  had  between  the  defendants,  so  as  to  authorize 
a  writ  of  error  in  the  name  of  Dowling  alone. 

Mr,  Michael  Brown  (with  whom  was  Mr.  J,  C,  FUzgercdd 
on  the  brief)  for  plaintiff  in  error. 

Mr.  Mark  Norria  (with  whom  was  Mr.  Lyma/fi  D.  NorrU 
on  the  brief)  for  defendant  in  error. 

To  sustain  the  defence  made  it  must  appear  that  F.  H. 
White  &  Co.  was  a  co-partnership  of  such  a  character  that  the 
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members  thereof  had  no  authority,  under  any  circumstances, 
to  make  commercial  paper. 

If  they  had  power  to  make  negotiable  paper  for  the  firm's 
use,  then  the  paper  in  suit  is  good  in  this  bank's  hands,  it 
being  beyond  dispute  a  honafide  purchaser  for  value  before 
maturity,  and  without  notice  of  any  defect  or  irregularity  in 
the  issue  of  the  notes. 

To  sustain  the  defence  in  this  case,  these  notes  must  have 
been  void  at  issue,  for  lack  of  power  to  make  them  —  not 
voidable  —  for  fraud.  It  is  impossible  to  say  so  on  this 
record. 

In  cases  where  partnerships  are  engaged  in  buying  and  sell- 
ing it  is  settled  that  the  law  implies  authority  to  make  com- 
mercial paper,  and  that  paper  made  by  one  co-partner  in  such 
firms  though  not  used  in  the  firm  business  is  binding  on  the 
firm,  in  the  hands  of  a  good  faith  holder  for  value  before 
maturity.  Wagner  v.  Simmons^  61  Alabama,  143 ;  Prince  v. 
Crawford^  50  Mississippi,  344,  358 ;  Winship  v.  Bank  of  the 
United  States^  5  Pet.  529 ;  Kimbro  v.  Bullitt^  22  How.  256 ; 
Walworth  V.  Ilenderson^  9  La.  Ann.  339 ;  State  Bank  v.  Noyes^ 
62  N.  H.  35;  Hoskinaon  v.  Elliot,  62  Penn.  St.  393;  Smith 
V.  CoUinSyllb  Mass.  388. 

But  in  cases  where  the  firm  is  not  engaged  in  buying  and 
selling,  the  question  whether  partners  have  the  authority  to 
make  commercial  paper  is  a  question  of  fact,  and  such  power 
will  be  held  to  exist  on  proof:  (1)  Of  express  authority;  or 
(2)  Of  the  necessity  of  such  power  to  the  successful  conduct  of 
the  business ;  or  (3)  Of  the  usage  of  similar  firms  engaged  in 
the  same  business ;  or  (4)  Of  the  usage  of  the  particular  firm. 
Prince  v.  Crawford,  50  Mississippi,  344 ;  Smith  v.  Sloam>,  37 
Wisconsin,  285 ;  Gray  v.  Ward,  18  Illinois,  32;  State  Ba/nk  v. 
Noyes,  62  N.  H.  35 ;  Irwin  v.  WiUiar,  110  U.  S.  499. 

The  evidence  as  to  the  character  of  this  partnership,  the 
scope  of  its  business  and  the  actual  course  and  conduct  thereof 
came  wholly  from  defendants  below  and  was  in  no  way  con- 
tradicted or  disputed.  It  therefore  became  the  duty  of  the 
court  to  direct  a  verdict.  Orleans  v.  Piatt,  99  U.  S.  676; 
Improvement  Co.  v.  Munson,  14  Wall.  442 ;    Walhrun  v.  Bab- 
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hitt,  16  Wall.  577;  Arthur  v.  Morgan,  112  U.  S.  495 ;  County 
of  Macon  v.  Shores,  97  U.  S.  272 ;  Merchant^  Bank  v.  State 
Bank,  10  Wall.  604;  Railroad  Co.  v.  Jones,  95  U.  S.  439; 
Pleasants  v.  Fant,  22  Wall.  110. 

Me.  Justice  Hablan,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

It  is  not  disputed  that  the  execution  by  Edward  P.  Ferry, 
in  the  name  of  F.  H.  White  &  Co.,  of  the  notes  in  suit,  was 
without  express  authority  of  his  partners,  and  that  neither  of 
the  notes  was  given  or  used  in  the  business  of  that  firm.  The 
primary  question,  therefore,  is,  whether,  for  the  protection  of 
the  plaintiff  a  bona  jlde  purchaser  for  value,  it  will  be  conclu- 
sively implied,  as  matter  of  law,  from  the  nature  or  course  of 
the  firm's  business,  that  Edward  P.  Ferry  had  authority  from 
his  partners  to  make  those  notes  or  either  of  them. 

Mr.  Justice  Clifford,  speaking  for  the  court  in  Kimhro  v. 
BuUitt,  22  How.  256,  268,  said  that  "  wherever  the  business, 
according  to  the  usual  mode  of  conducting  it,  imports,  in  its 
nature,  the  necessity  of  buying  and  selling,  the  firm  is  then 
properly  regarded  as  a  trading  partnership,  and  is  invested 
with  all  the  powers  and  subject  to  all  the  obligations  incident 
to  that  relation,"  citing,  among  other  cases,  Wmship  v.  Bank 
of  United  States,  5  Pet.  529,  561.  Mr.  Justice  Story  said 
that  the  doctrine  that  each  partner  may  bind  the  firm  by  bills 
of  exchange,  promissory  notes  and  other  negotiable  instru- 
ments is  generally  limited  to  partnerships  in  trade  and  com- 
merce, and  does  not  apply  to  other  partnerships  unless  it  is 
the  common  custom  or  usage  of  -such  business  to  bind  the  firm 
by  negotiable  instruments,  or  it  is  necessary  for  the  due  trans- 
action thereof.     Story  on  Partnership,  §  102,  a. 

In  Irwin  v.  Williar,  110  U.  S.  499,  505,  Mr.  Justice  Mat- 
thews, speaking  for  the  court,  said :  "  The  liability  of  one  part- 
ner, for  acts  and  contracts  done  and  made  by  his  copartners, 
without  his  actual  knowledge  or  assent,  is  a  question  of  agency. 
If  the  authority  is  denied  by  the  actual  agreement  between  the 
partners,  with  notice  to  the  party  who  claims  under  it,  there  is 
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no  partnership  obligation.  If  the  contract  of  partnership  is 
silent,  or  the  party  with  whom  the  dealing  has  taken  place  has 
no  notice  of  its  limitations,  the  authority  for  each  transaction 
may  be  implied  from  the  nature  of  the  business  according  to 
the  ordinary  and  usual  course  in  which  it  is  carried  on  by  those 
engaged  in  it  in  the  locality  which  is  its  seat,  or  as  reasonably 
necessary  or  fit  for  its  successful  prosecution.  If  it  cannot  be 
found  in  that,  it  may  still  be  inferred  from  the  actual  though 
exceptional  course  and  conduct  of  the  business  of  the  partner- 
ship itself,  as  personally  carried  on  with  the  knowledge,  actual 
or  presumed,  of  the  partners  sought  to  be  charged."  Again : 
"  What  the  nature  of  that  business  in  each  case  is,  what  is  nec- 
essary and  proper  to  its  successful  prosecution,  what  is  involved 
in  the  usual  and  ordinary  course  of  its  management  by  those 
engaged  in  it,  at  the  place  and  time  where  it  is  carried  on,  are 
all  questions  of  fact  to  be  decided  by  the  jury,  from  a  consider- 
ation of  all  the  circumstances  which,  singly  or  in  combination, 
affect  its  character  or  determine  its  peculiarities,  and  from  them 
all,  giving  to  each  its  due  weight,  it  is  its  province  to  ascertain 
and  say  whether  the  transaction  in  question  is  one  which  those 
dealing  with  the  firm  had  reason  to  believe  was  authorized  by 
all  its  members.  The  diflBLculty  and  duty  of  drawing  the  infer- 
ence suitable  to  each  case  from  all  its  circumstances  cannot  be 
avoided  or  supplied  by  aflBLxing  or  ascribing  to  the  business  some 
general  name,  and  deducing  from  that,  as  a  matter  of  law,  (he 
rights  of  the  public  and  the  duties  of  the  partners." 

It  is  very  clear  that  the  articles  of  agreement  between  Ferry, 
White  and  Dowling  did  not  create  a  partnership,  each  member 
of  which  had,  under  the  settled  rules  of  commercial  law,  and  as 
between  the  firm  and  those  dealing  with  it,  authority  to  give 
negotiable  paper  in  its  name.  The  firm  was  of  the  class  denom- 
inated in  many  adjudged  cases  as  non-trading  or  non-commer- 
cial firms,  the  members  of  which  could  not  be  held,  as  matter 
of  law,  and  by  reason  of  the  nature  of  the  partnership  business, 
to  have  authority  to  execute  negotiable  instruments  in  the 
name  of  the  firm. 

We  quite  agree  with  the  learned  judge  who  presided  at  the 
trial,  that  the  liability  of  a  partnership  upon  negotiable  instru- 
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ments  executed  by  one  partner  in  the  name  of  the  firm,  exists 
not  only  where  the  firm  is  a  trading  or  commercial  partner- 
ship, but ''  where  the  actual  course  of  business  pursued  adopts 
the  practice  of  issuing  the  mercantile  paper  of  the  firm  to 
accommodate  its  necessities  or  convenience  whenever  the  occa- 
sions occur."  But  the  difficulty  in  this  case  is  that  the  joiy 
were  not  permitted  to  determine,  from  a  consideration  of  all 
the  circumstances  of  the  case,  what,  in  view  of  the  admitted 
nature  of  the  business  of  F.  H.  White  &  Co.,  was  necessary  and 
proper  to  its  successful  operation,  what  was  involved  in  the 
usual  and  ordinary  course  of  its  management  by  those  engaged 
in  it,  or  what  should  be  inferred  from  the  actual  course  and  con- 
duct of  the  partnership,  so  far  as  it  was  known,  or  ought  reason- 
ably to  have  been  known,  to  the  parties  sought  to  be  charged  with 
liability  on  the  notes  in  suit.  We  do  not  deem  it  necessary  to 
make  a  detailed  statement  of  th^  numerous  facts  disclosed  by 
the  evidence,  or  to  suggest  what  inference  might  be  drawn 
from  them.  It  is  sufficient  to  say  that  the  issue  as  to  whether 
the  defendants  were  estopped  to  dispute  the  authority  of  Ed- 
ward P.  Ferry  to  make  the  notes  in  suit,  in  the  name  of  F.  H. 
White  &  Co.,  was  one  peculiarly  for  the  jury,  under  all  the 
facts  indicating  the  nature,  necessities,  and  course  of  business 
of  the  firm,  and  under  proper  instructions  from  the  court  as  to 
the  legal  principles  by  which  they  should  be  guided  in  deter- 
mining the  case. 

We  think  the  court  erred  in  holding,  as  matter  of  law,  that 
the  jury  were  not  at  liberty,  under  any  view  of  the  facts,  to 
find  for  the  defendants.  It  seems  to  us  that  a  verdict  in  their 
favor  would  not  have  been  so  palpably  against  the  evidence  as 
to  have  made  it  the  duty  of  the  court  to  set  it  aside  and  grant 
a  new  trial. 

The  judgment  is  reversed  as  to  the  defendant  Dowling^  who 

alone  prosecutes  this  writ  of  erroTy  with  directions  to 

grant  him  a  new  trial. 
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OBIOINAL. 

No.  4.    Original.    Argued  Jaoiutry  20, 1892.  —  Decree  entered  May  16, 1802. 

This  case  was  decided  February  29, 1892,  143  U.  S.  359,  and  the  decree  with- 
held in  order  to  enable  the  parties  to  agree  to  the  designation  of  the 
boundary  between  the  two  States.  Snch  agreement  having  been  reached 
a  decree  is  now  entered  accordingly. 

This  case  is  reported  in  volume  143  U.  S.  pages  359  to 
370.  No  decree  was  entered,  the  court  observing  (page  370) : 
"  We  think  we  have  by  these  observations,  indicated  as  clearly 
as  is  possible  the  boundary  between  the  two  States,  and  upon 
these  principles  the  parties  may  agree  to  a  designation  of  such 
boundary,  and  such  designation  will  pass  into  a  final  decree. 
If  no  agreement  is  possible,  then  the  court  will  appoint  a  com- 
mission to  survey  and  report  in  accordance  with  the  views 
herein  expressed."  The  parties  having  come  to  such  an 
agreement,  the  court  on  the  16th  of  May,  1892,  entered  the 
following  decree. 

Mr.  J.  JT.  Woolworth  for  the  State  of  Nebraska. 

Mr.  J.  T.  Stoney  Attorney  General  of  the  State,  Mr.  J.  J. 
8tewa/rt  and  Mr.  Smith  McPheraon  for  the  State  of  Iowa. 

Decree. 

This  cause  came  on  to  be  heard  upon  the  pleadings  and 
proofe,  and  was  argued  by  counsel,  and  thereupon,  the  parties 
having  agreed  upon  a  designation  of  the  boundary  in  accord- 
ance with  the  principles  set  forth  in  the  opinion  of  this  court, 
filed  on  February  29, 1892,  it  is  ordered,  adjudged  and  decreed 
as  follows : 

That  the  boundary  between  the  State  of  Nebraska  and  the 
State  of  Iowa,  between  the  north  line  of  sections  twenty-two 
(22)  and  twenty-three  (23),  in  township  seventy-five  (75)  north 
of  range  forty-four  (44)  west  of  the  fifth  principal  meridian, 
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according  to  the  surveys  of  the  pablic  lands  in  the  State  of 
Iowa,  and  the  middle,  east  and  west  lines  of  section  twenty- 
eight  (28)  in  said  township  and  range,  is,  and  is  hereby  estab- 
lished in  the  middle  of  the  main  channel  of  the  Missouri 
River,  save  and  excepting  the  part  of  the  said  bomidary 
described  as  follows : 

Commencing  at  a  point  on  the  south  line  of  section  twenty 
(20),  in  township  seventy-five  (75)  north,  range  forty-four  (44) 
west  of  the  fifth  principal  meridian,  produced  eight  hundred 
and  sixty-one  and  one-half  (861^)  feet  west  of  the  southeast 
comer  of  said  section,  and  running  thence  northwesterly  to  a 
point  on  the  south  line  of  lot  four  (4)  of  s^tion  ten  (10),  in 
township  fifteen  (15)  north  of  range  thirteen  (13)  east  of  the 
sixth  principal  meridian,  twenty-two  hundred  and  seventy-five 
(2275)  feet  east  of  the  southwest  corner  of  the  northwest 
quarter  of  the  southeast  quarter  of  said  section  ten  (10) ;  thence 
northerly  to  a  point  on  the  north  line  of  lot  four  (4)  aforesaid, 
two  thousand  and  sixty-eight  (2068)  feet  east  of  the  centre 
line  of  said  section  ten  (10) ;  thence  north  to  a  point  on  the 
north  line  of  section  ten* (10),  two  thousand  and  sixty-eight 
(2068)  feet  east  of  the  quarter  section  corner  on  the  north  line 
of  said  section  ;*  thence  northerly  to  a  point  three  hundred  and 
twelve  (312)  feet  west  of  the  southeast  corner  of  lot  one  (1), 
in  section  three  (3),  township  fifteen  (15)  north,  range  thirteen 
(13)  east  aforesaid ;  thence  northerly  to  a  point  on  the  section 
line  between  sections  two  (2)  and  three  (3),  three  hundred  and 
fifty-eight  (358)  feet  south  of  the  quarter  section  comer  on 
said  line ;  thence  northeasterly  to  the  centre  of  the  southeast 
quarter  of  the  northwest  quarter  of  section  two  (2)  aforesaid ; 
thence  east  to  the  centre  of  the  west  half  of  lot  five  (5),  othe^ 
wise  described  as  the  southwest  quarter  of  the  northwest 
quarter  of  section  one  (1),  in  township  fifteen  (15),  range  thi^ 
teen  (13)  aforesaid;  thence  southeasterly  to  a  point  on  the 
south  line  of  lot  five  (5)  aforesaid,  fifteen  hundred  and  forty 
(1540)  feet  west  of  the  centre  of  section  one  (1),  last  aforesaid ; 
thence  south  two  thousand  and  fifty  (2050)  feet  to  a  point  fif- 
teen hundred  and  forty  (1540)  feet  west  of  the  north  and 
south  open  line  through   said  section  one  (1) ;  thence  south- 
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westerly  to  the  southwest  comer  of  the  northeast  quarter  of 
the  southwest  quarter  of  section  twenty-one  (21),  in  town- 
ship seventy-five  (75)  north,  range  forty-four  (44)  west  of  the 
fifth  principal  meridian ;  thence  southeasterly  to  a  point  six 
hundred  and  sixty  (660)  feet  south  of  the  northeast  corner  of 
the  northwest  quarter  of  the  northeast  quarter  of  section 
twenty-eight  (28),  in  township  seventy-five  (75)  north,  range 
forty-four  (44)  west,  aforesaid ;  and  said  line  produced  to  the 
centre  of  the  channel  of  the  Missouri  Kiver. 

Commencing  again  at  the  point  of  beginning  first  named, 
namely,  a  point  on  the  south  line  of  section  twenty  (20),  in 
township  seventy-five  (75)  north,  range  forty-four  (44)  west  of 
the  fifth  principal  meridian,  produced  eight  hundred  and  sixty- 
one  and  one-half  (861^)  feet  west  of  the  southeast  corner  of 
said  section,  and  running  thence  southeasterly  to  a  point  six 
hundred  and  sixty  (660)  feet  east  of  the  southwest  corner  of 
the  northwest  quarter  of  the  northwest  quarter  of  section 
twenty-eight  (28),  in  township  seventy-five  (75)  north,  range 
forty-four  (44)  west  of  the  fifth  principal  meridian,  and  said 
line  produced  to  the  centre  of  the  channel  of  the  Missouri 
River. 

The  territory  lying  on  the  west  of  said  line  from  the  point  last 
aforesaid,  to  the  section  line  between  sections  two  (2)  and  three 
(3),  in  township  fifteen  (15)  north,  range  thirteen  (13)  east  of 
the  sixth  principal  meridian,  according  to  the  government  sur- 
veys in  Nebraska,  and  also  the  territory  lying  north  of  the 
above-described  line,  to  where  it  intersects  the  middle,  east  and 
west  line  of  section  one  (1),  in  said  township  and  range,  and  the 
territory  lying  east  of  the  above-described  line  from  the  point 
last  aforesaid  to  the  Missouri,  are  in  the  State  of  Nebraska, 
and  the  lands  included  between  and  within  the  above-described 
line  are  in  the  State  of  Iowa. 

It  is  further  ordered  that  the  costs  of  this  suit  be  paid  by 

the  parties  equally. 

So  ordered. 
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TELFENER  v.  RUSS. 

SRROR    TO    THE    CflRCUIT   CJOUBT   OF    THE    UNITED    STATES    FOB    THE 
WESTERN   DISTRICT   OF  TEXAS. 

No.  82».    Argued  April  22,  26, 1892.  —  Decided  May  16, 1892. 

Under  the  laws  of  Texas,  for  the  purchase  of  a  portion  of  its  anapproprl- 
ated  lands,  an  applicant  could  acquire  no  vested  interest  in  the  land  ap- 
plied for,  that  is,  no  legal  title  to  it,  until  the  purchase  price  was  paid 
and  the  patent  of  the  State  was  issued  to  him ;  but  he  had  the  right  to 
complete  the  purchase  and  secure  a  patent  within  the  prescribed  period, 
which  right  is  designated  in  the  decisions  of  the  Supreme  Court  of  the 
State  as  a  vested  right  that  could  not  be  defeated  by  subsequent  legisla- 
tion, and  is  a  valuable  right,  which  could  be  assigned. 

The  measure  of  damages  for  the  breach  of  a  contract  for  the  sale  of  such  a 
vested  right  by  the  purchaser  is  the  difference  between  the  contract  price 
and  the  saleable  value  of  the  property. 

The  court  stated  the  case  as  follows : 

On  the  14th  of  July,  1879,  the  legislature  of  Texas  passed 
an  act  "  to  provide  for  the  sale  of  a  portion  of  the  unappro- 
priated public  lands  of  the  State,"  and  the  investment  of  the 
proceeds.  The  following  are  the  sections  of  the  act  which 
bear  upon  this  case  : 

"  Sec.  2.  That  any  person,  firm  or  corporation,  desiring  to 
purchase  any  of  the  unappropriated  lands  herein  set  apart  and 
reserved  for  sale,  may  do  so  by  causing  the  tract  or  tracts 
which  such  person,  finn  or  corporation  desire  to  purchase,  to 
be  surveyed  by  the  authorized  public  surveyor  of  the  county 
or  district  in  which  said  land  is  situated. 

"  Seo.  3.  It  shall  be  the  duty  of  the  surveyor,  to  whom  ap- 
plication is  made  by  responsible  parties,  to  survey  the  lands 
designated  in  said  application  within  three  months  from  the 
date  thereof,  and  within  sixty  days  after  said  survey,  to  ce^ 
tify  to,  record  and  map  the  field-notes  of  said  survey ;  and  he 
shall  also,  within  the  said  sixty  days,  return  to  and  file  the 
same  in  the  general  land  office,  as  required  by  law  in  the 
other  cases." 
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"  Sbo.  5.  Within  sixty  days  after  the  return  to  and  filing  in 
the  general  land  office  of  the  surveyor's  certificate,  map,  and 
field-notes  of  the  land  desired  to  be  purchased,  it  shall  be  the 
right  of  the  person,  firm  or  corporation  who  has  had  the  same 
surveyed  to  pay  or  cause  to  be  paid  into  the  treasury  of  the 
State  the  purchase  money  therefor  at  the  rate  of  fifty  cents 
per  acre,  and  upon  the  presentation  to  the  commissioner  of 
the  general  land  office  -of  the  receipt  of  the  state  treasurer  for 
such  purchase  money,  said  commissioner  shall  issue  to  said 
person,  firm  or  corporation  a  patent  for  the  tract  or  tracts  of 
land  so  conveyed  and  paid  for." 

"  Sec.  7.  It  shall  be  the  duty  of  the  commissioner  of  the 
general  land  office  to  give  such  general  and  specific  instruc- 
tions to  the  surveyors  in  relation  to  the  survey  of  the  public 
lands  under  the  provisions  of  this  act  as  may  best  subserve  all 
interests  of  the  State  and  carry  into  force  and  effect  the  intent 
and  purposes  of  this  act. 

"Seo.  8.  After  the  survey  of  any  of  the  public  domain 
authorized  by  this  act,  it  shall  not  be  lawful  for  any  person  to 
file.or  locate  upon  the  land  so  surveyed,  and  such  file  or  loca- 
tion shall  be  utterly  null  and  void. 

"  Sec.  9.  -Should  any  applicant  for  the  purchase  of  public 
land  fail,  refuse  or  neglect  to  pay  for  the  same  at  the  rate  of 
fifty  cents  per  acre  within  the  time  prescribed  in  section  6  of 
this  act,  he  shall  forfeit  all  right  thereto  and  shall  not  there- 
after be  allowed  to  purchase  the  same,  but  the  land  so  sur- 
veyed may  be  sold  by  the  commissioner  of  the  general  land 
office  to  any  other  person,  firm  or  corporation  who  shall  pay 
into  the  treasury  the  purchase  money  therefor." 

An  amendment  of  the  act  in  1881  extended  its  provisions  to 
unappropriated  land  in  other  counties  than  those  originally 
mentioned.  On  the  22d  of  January,  1883,  both  acts  were  re- 
pealed. Whilst  the  first  of  these  acts  was  in  force  the  plain- 
tiflf  below,  the  defendant  in  error  here,  claimed  to  have  ac- 
quired a  valuable  and  transferable  interest  in  a  large  body  of 
these  lands,  exceeding  in  extent  a  million  of  acres,  and  to  have 
sold  the  lands  to  the  defendant  below,  Count  Joseph  Telf ener, 
at  twenty-five  cents  an  acre.    To  recover  damages  for  breach 
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of  this  alleged  contract,  and  a  supplementary  contract  of  the 
same  date  accompanying  it,  the  present  action  was  brought  in 
a  state  court  of  Texas. 

The  petition  of  the  plaintiff,  the  first  pleading  in  the  action, 
alleges  that  the  plaintiff  is  a  resident  of  Texas,  and  that  the 
defendant  is  not  a  resident  of  the  State,  but  a  trai^sient  person 
then  temporarily  in  the  State  of  New  York ;  that  on  the  first 
day  of  November  the  plaintiff  was  the  sole  owner  of  a  certain 
valuable,  valid  and  transferable  interest  in  the  whole  of  a  cer- 
tain body  of  land  containing,  as  subsequently  ascertained  by 
survey,  1813  tracts  of  640  acres  each,  being  an  aggregate  of 
1,160,320  acres,  situated  in  the  county  of  El  Paso,  in  the  State 
of  Texas,  and  forming  part  of  what  is  known  as  the  Pacific 
reservation ;  and  that  he  had  become  such  owner  by  comply- 
ing with  the  requirements  of  the  act  of  July  14,  1879,  men- 
tioned above  and  of  the  amendatory  act  of  March  11,  1881. 
The  petition  then  details  the  mode  in  which  the  plain- 
tiff became  such  owner,  namely,  that  during  the  month  of 
October,  1882,  being  a  responsible  party,  and  intending  to 
purchase  the  said  body  of  land  which  was  subject  to  sale 
imder  the  terms  of  the  acts  mentioned,  he  applied  to  the  sm^ 
veyor  of  the  county  of  El  Paso  for  the  purchase  and  survey  of 
the  eighteen  hundred  and  thirteen  tracts,  describing  them  by 
metes  and  bounds  as  a  whole ;  that  he  made  the  application 
pursuant  to  the  instructions  of  the  commissioner  of  the  gen- 
eral land  office  of  the  State  to  the  surveyors  of  the  counties 
and  land  districts  containing  lands  subject  to  sale  ;  that  the 
application  was  filed  and  recorded  in  the  office  of  the  surveyor 
in  October,  1882  ;  that,  having  thus  made  due  application  for 
the  purchase  and  survey  of  said  lands,  he  was,  on  the  first  day 
of  November,  1882,  about  to  have  them  surveyed  into  tracts 
of  640  acres  each,  when  the  defendant,  by  his  duly  authorized 
agents,  applied  to  him  to  purchase  his  interest  in  the  lands 
thus  acquired ;  and  that  thereupon  the  plaintiff,  not  yet  hav- 
ing paid  to  the  State  of  Texas  the  fifty  cents  per  acre,  to 
which  the  State  was  entitled,  and  the  defendant  offering  to 
assume  such  payment  and  desiring  simply  to  contract  with 
the  plaintiff  for  the  purchase  and  assignment  of  his  right  to 
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purchase  from  the  State,  they  entered  into  the  contracts  con- 
tained in  the  exhibits  annexed,  marked  M  and  N,  which  are 
as  follows : 

"ExHiBrr  M. 
"  The  State  op  Texas  I       . 
County  of  Dallas,     ) 

"  This  contract  and  agreement  entered  into  by  and  between 
Gteorge  W.  Euss,  of  Dallas  County,  Texas,  party  of  the  first 
part,  and  Count  J.  Telfener,  party  of  the  second  part,  this 
first  day  of  November,  a.d.  1882,  witnesseth  as  follows : 

"Whereas  said  Euss  claims  to  have  made  application  in 
due  form  for  the  purchase  of  about  one  million  acres  of  land, 
more  or  less,  in  El  Paso  County,  Texas,  from  the  State  of 
Texas,  under  and  by  virtue  of  an  act  of  the  legislature  of 
Texas,  approved  July  14,  1879,  providing  for  a  sale  of  a 
portion  of  the  public  lands  of  Texas  at  50  cents  per  acre,  and 
the  amendments  to  said  act,  said  application  having  been 
made  in  October,  1882,  and  duly  filed  in  the  surveyor's  oflBice 
of  El  Paso  County,  at  Tsleta;  and  whereas  the  said  Count 
Telfener  is  desirous  of  purchasing  from  skid  Euss  all  his 
rights,  titles,  and  interest  under  and  by  reason  of  such  appli- 
cation, provided  it  shall  appear  that  such  application  has  been 
regularly  made  and  filed  in  such  manner  as  will,  under  the 
terms  of  said  law,  entitle  the  said  Euss  to  become  the  pur- 
chaser of  the  said  lands  from  the  State  of  Texas ;  and  in  such 
case  has  agreed  and  promised  to  pay  to  said  Euss,  as  con- 
sideration of  his  sale,  transfer,  and  assignment  of  all  his  said 
rights,  titles,  and  interest,  twenty-five  cents  per  acre  for  each 
and  every  acre  of  land  covered  by  his  said  application,  and 
the  said  Euss  has  agreed  and  bound  himself,  in  consideration 
of  said  price  and  sum  to  be  paid  to  him,  to  sell,  transfer,  and 
assign  unto  the  said  Count  Telfener  all  his  rights,  titles,  and 
interest  in  said  lands  acquired  by  his  application  and  files — 

"  In  order,  then,  that  the  said  contract  of  purchase  and  sale 
and  assignment  may  be  effected  the  said  parties  agree  as 
follows : 

"  The  said  Count  Telfener,  for  the  purpose  of  ascertaining 
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whether  the  said  application  for  purchase  has  been  regularly 
and  properly  made  as  aforesaid  and  according  to  the  provisions 
of  said  law  and  the  amount  of  land  covered  by  or  embraced 
within  such  application,  shall  proceed  at  once  and  inspect  the 
records  and  files  of  the  surveyor's  oflBLce  of  El  Paso  County, 
at  Ysleta,  and  the  map  of  said  county  in  said  office.  If  it 
shall  be  there  shown  that  the  said  application  and  files  thereof 
have  been  regularly  and  properly  made  in  such  manner  as 
under  the  terms  of  said  law  would  entitle  the  said  Russ  to 
become  the  purchaser  of  said  lands  from  the  State  of  Texas, 
the  said  parties  shall  ascertain,  by  reference  to  said  application 
and  files  and  the  maps  of  said  county  in  said  surveyor's  office 
and  in  the  office  of  the  Commissioner  of  the  General  Land 
Office  of  the  State  of  Austin,  the  number  of  acres  approxi- 
mately embraced  in  or  covered  by  said  application  and  files. 
The  number  of  acres  being  ascertained  by  approximation  in 
manner  aforesaid,  and  said  application  having  been  found 
good  and  regular  as  aforesaid,  the  said  Count  Telfener  agrees 
to  pay  to  the  said  Russ  in  cash,  in  the  city  of  Dallas  or  the 
city  of  Austin,  Texas,  as  said  Russ  shall  prefer,  ninety  per 
centum  of  the  said  purchase  price  so  agreed  upon  as  aforesaid 
for  the  number  of  acres  so  ascertained  approximately  as  afore- 
said ;  and  the  said  Russ  agrees  and  binds  himself  that  upon 
such  payment  being  made  he  will  execute  and  deliver  to  said 
Count  Telfener  any  and  all  deed  or  deeds  or  other  instruments 
that  may  be  proper  or  necessary  conveying,  transferring,  and 
assigning  unto  the  s&id  Count  Telfener  all  and  singular  the 
rights,  titles,  and  interests  that  the  said  Russ  now  has  or  may 
be  entitled  to  in  and  to  said  lands  by  reason  of  such  application 
and  files,  binding  himself  by  covenant  of  warranty  against  all 
persons  claiming  or  to  claim  the  same  or  any  part  thereof  by, 
through,  or  under  him.  It  is  understood,  however,  that  the 
said  inspection,  ascertainment  of  regularity  of  files,  and  of 
the  amount  of  land  by  approximation  shall  be  completed  on 
or  before  the  15th  day  of  November,  1882,  and  that  the  said 
Count  Telfener  shall  not  be  entitled  to  any  delay  beyond  that 
time  for  said  purposes  and  for  making  the  payment  aforesaid. 
"  After  the  transfer  and  assignment  as  aforesaid  shall  have 
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been  made  by  the  said  Russ  the  .said  Count  Telfener  shall 
proceed,  without  delay,  and  have  said  lands  surveyed  and 
platted,  and  the  field-notes  thereof  returned  and  filed  according 
to  the  provisions  of  said  law. 

"  Upon  the  completion  of  said  surveys  and  field-notes  the 
number  of  acres  embraced  in  said  lands  so  sold  and  transferred 
shall  be  ascertained,  and  if  the  said  sum  so  paid  as  aforesaid 
by  said  Count  Telfener  shall  not  amount  to  the  full  purchase 
price  of  twenty-five  cents  per  acre  for  each  and  every  acre  of 
said  land  the  deficit  shall  be  paid  at  once  in  cash  to  said  Russ 
by  the  said  Count  Telfener  in  the  city  of  Dallas,  Texas,  or  at 
Austin,  Texas,  as  the  said  Euss  may  prefer. 

"Witness  our  hands  this  1st  day  of  November,  1882. 

"  Geo.  W.  Russ. 
"J.  Telfener, 
"  By  C.  Baccarisse,  A0. 
"  Witness :  Chas.  Fred.  Tucker. 
"Wm.  McGrain." 

"Exhibit  N. 

"  This  contract  and  agreement  entered  into  this  1st  day  of 
November,  1882,  by  and  between  Count  J.  Telfener  and  G. 
W.  Russ,  witnesseth  as  follows  : 

"Whereas  the  said  parties  have  this  day  entered  into  a 
contract  providing  for  the  sale  and  transfer  by  the  said  Russ 
to  the  said  Count  Telfener  of  all  the  right,  title,  and  interest 
of  the  said  Russ  in  a  certain  tract  of  about  one  million  acres 
of  land  in  El  Paso  County,  Texas,  for  the  purchase  of  which 
the  said  Russ  has  made  application  imder  and  by  virtue  of 
the  act  of  the  legislature  of  Texas  approved  July  14,  1879, 
known  as  the  50-cent  act;  and  whereas  if  said  sale  and 
transfer  shall  be  made  as  provided  for  by  said  contract  it  will 
be  necessary  to  complete  the  surveys  of  said  land  and  file  the 
field-notes  and  maps  thereof  in  the  surveyor's  office  of  El 
Paso  County,  Texas,  and  in  the  General  Land  Office  at 
Austin  within  the  time  required  by  the  said  law :  Now,  there- 
fore, it  is  agreed  by  the  said  Russ  that  if  the  sale  and  transfer 
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shall  be  made  under  the  said  contract  as  aforesaid  he  will  at 
his  own  proper  cost  and  expense  make  all  the  surveys,  field- 
notes,  and  maps  of  the  said  lands  and  file  them  in  the  office 
of  the  surveyor  of  El  Paso  County  and  in  the  Gteneral  Land 
Office  of  the  State,  at  Austin,  in  the  manner  and  within  the 
time  required  by  the-  provisions  of  the  said  law,  and  that  he 
wiU  pay  all  the  fees  required  to  be  paid  for  such  patents  as 
shall  be  issued  by  the  Commissioner  of  the  General  Land 
Office  for  said  lands  to  said  Count  TeLfener,  his  heirs  or 
assigns,  the  said  surveys,  field-notes,  and  maps  to  be  correct, 
and  in  consideration  of  said  services  and  payments  to  be 
rendered  and  paid  by  said  Euss  the  said  Count  TeWener 
agrees  and  binds  himself  to  pay  to  said  Russ  in  cash,  at  the 
city  of  Dallas  or  Austin,  Texas,  the  sum  of  five  (5)  cents  per 
acre  for  each  and  every  acre  so  surveyed,  platted,  and  returned 
by  him  as  aforesaid,  said  payment  to  be  made  as  follows,  viz. : 
Three  (3)  cents  per  acre  when  the  survey  and  field-notes  shall 
be  completed  and  one  (1)  cent  per  acre  when  the  field-notes 
ghaU  be  filed  in  the  land  office,  and  the  balance  when  the 
patents  shall  issue. 
"  Witness  our  hands  this  1st  day  of  November,  1882. 

"Geo.  W.  Russ. 

"  J.  Telfener, 
"  By  C.  Baocarisse,  Agt:' 

The  petition  alleges  that  by  the  contracts  set  forth  the 
plaintiflf  sold,  and  agreed  to  assign  to  the  defendant,  and  the 
defendant  purchased  and  agreed  to  accept  from  the  plaintiff, 
at  the  price  of  twenty-five  cents  an  acre,  a  conveyance  of 
plaintiffs  application  to  purchase  of  the  State  1813  tracts  of 
land,  being  part  of  the  Pacific  reservation,  and  that  at  the 
time  the  plaintiflf  was  able  and  authorized  to  make  the  con- 
tracts and  to  execute  and  deliver  a  proper  and  vaUd  assign- 
ment and  transfer  of  his  said  application  and  of  all  his  rights, 
titles  and  interests  thereunder  to  the  defendant. 

The  petition  also  contains  various  allegations  as  to  arrange- 
ments made  by  the  parties  for  ascertaining  whether  or  not 
the  application  of  the  plaintiff  for  the  purchase  of  the  lands  had 
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been  regularly  and  properly  made,  and  according  to  the  provi- 
sions of  the  laws  of  Texas,  and  among  others  that  such  con- 
formity being  shown  as  would  entitle  the  plaintiff  to  become 
the  purchaser,  the  defendant  agreed  to  pay  him  ninety  per 
cent  of  the  purchase  price  stipulated.  It  also  alleges  the  read- 
iness of  the  plaintiff  to  fully  comply  with  the  contract  and  the 
failure  of  the  defendant  in  all  things  to  comply  with  the  same 
on  his  part,  to  the  damage  of  the  plaintiff  of  four  hundred 
thousand  dollars. 

The  plaintiff  therefore  prayed  judgment  for  the  sum  of 
twenty-five  cents  per  acre  alleged  to  be  due  to  him  for  said  one 
million  one  hundred  sixty  thousand  three  hundred  and  twenty 
acres,  and  also  for  the  sum  of  fifty-eight  thousand  and  sixteen 
doUars  alleged  to  be  due  him  on. the  supplementary  contract 
contained  in  Exhibit  N,  together  with  legal  interest  on  both 
sums,  and  for  such  further  judgment  and  decree  as  on  the 
hearing  might  seem  equitable  and  just. 

The  defendant  appeared  to  the  action,  and  for  answer  said : 
First,  that  the*  petition  was  insufficient  in  law,  wherefore  he 
prayed  judgment ;  second,  that  he  denied  all  and  singular  the 
allegations  of  the  petition ;  and,  third,  that  he  denied  that  he 
executed,  by  himself  or  agent,  the  instruments,  or  either  of 
them,  annexed  to  the  petition. 

The  case  was  subsequently,  on  application  of  the  defendant, 
removed  from  the  state  court  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of  Texas,  and  there 
the  defendant  had  leave  to  file  an  amended  answer,  which 
averred,  1st,  that  the  petition  was  insufficient  in  law  to  require 
him  to  answer  it,  upon  which  the  judgment  of  the  court  was 
prayed ;  2d,  that  the  so-called  Pacific  reservation  was  not  sub- 
ject to  sale  by  the  State  of  Texas ;  ^nd,  3d,  that  if  Baccarisse, 
mentioned  in  the  petition  as  the  agent  of  the  defendant,  ever 
had  any  authority  to  negotiate  in  regard  to  the  purchase 
of  lands  in  Texas,  it  was  merely  as  an  employe  under  one 
Wescott,  and  his  employment  was  merely  to  inquire  and 
ascertain  Whether  options  or  conditional  contracts  could  be 
obtained  by  which  parties  would  agree  to  seU  lands  in  that 
State  subject  to  the  inspection  and  approval  of  an  expert  or 
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inspector  sent  out  by  a  London  syndicate  for  that  purpose, 
such  contract  not  to  be  final  and  binding  unless  ratified  by 
the  defendant  after  the  approval  of  the  expert ;  that  the  de- 
fendant never  knew,  untU  shortly  before  the  present  suit  was 
instituted,  that  Baccarisse  had  attempted  to  execute  any  con- 
tract, as  set  up  in  the  petition ;  and  that  he  never  authorized 
him  to  make  any  contracts,  nor  ever  approved  or  ratified  any 
made  by  him.  This  answer  was  again  amended,  by  leave  of 
the  court,  by  the  addition  of  a  further  defence,  in  which  the 
defendant  averred  that  if  any  such  contract  or  contracts  as 
are  referred  to  and  exhibited  with  the  petition,  were  entered 
into  by  his  authority  or  ratified  by  him,  which  is  denied,  the 
same  were  without  any  consideration,  or,  if  there  was  any 
valid  consideration  therefor,  the  same  failed  in  this,  that  the 
law  which  permitted  the  purchase  of  the  lands  was  repealed 
before  the  steps  required  thereby  to  obtain  title,  or  any  vested 
interest  therein,  could  have  been  or  were  taken,  and  by  reason 
thereof  all  right,  if  any,  which  defendant  acquired  or  could 
have  acquired  under  the  contracts  were  lost  to  him. 

The  case  was  tried  by  the  court  with  a  jury.  Among  other 
things,  it  was  contended  by  the  defendant  that  the  plaintiff 
had  no  assignable  interest  in  the  lands  described,  but  the  court, 
of  its  own  motion,  charged  the  jury  that  if  this  were  a  rule 
when  nothing  but  an  application  had  been  filed,  the  Supreme 
Court  of  the  State  had  decided  that,  after  surveys,  a  right  did 
attach  which  could  not  be  divested  by  adverse  legislation,  and 
that,  in  that  case,  all  the  surveys,  excepting  four  mentioned, 
were  made  before  the  first  day  of  November,  1882,  the  date 
of  the  contract  of  sale.  To  this  ruling  an  exception  was  taken. 
It  was  also  contended  that  the  plaintiff,  even  if  the  contracts 
had  been  originally  valid,  had  suffered  no  pecuniary  damages 
from  their  breach ;  and  the  court  was  requested  to  charge  the 
jury  that  the  measure  of  damages  would  be  the  difference 
between  twenty-five  cents  per  acre,  for  as  many  acres  as  were 
embraced  in  the  plaintiff's  application  to  the  county  surveyor 
to  purchase,  and  the  diminished  market  value  below  that  figure 
on  the  15th  of  November,  1882 ;  that  no  special  damages  could 
be  recovered  unless  they  were  alleged  and  proved,  and  as  such 
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damages  had  neither  been  alleged  nor  proved  the  jury  should 
find  for  the  defendant ;  but  the  court  refused  thus  to  charge, 
and  instructed  the  jury  that  if  the  contracts  were  made  as 
stated,  and  the  plaintiff  had  complied  with  the  laws  of  Texas 
respecting  the  application  for  the  lands,  he  was  entitled  to 
recover  twenty-five  cents  an  acre  for  all  the  lands  of  which  a 
survey  was  made.  To  this  ruling  an  exception  was  taken. 
The  jury  found  for  the  plaintiff  in  the  sum  of  $384,809.38. 
A  remittitur  of  $400.38  having  been  made  therefrom,  judg- 
ment was  entered  for  the  balance,  namely,  $384,409,  the  same 
to  draw  interest  at  the  rate  of  eight  per  cent  per  annum.  To 
review  this  judgment  the  case  is  brought  here  on  writ  of 
error. 

Mr,  Robert  Q.  IngeraoU  for  plaintiff  in  error.  Mr,  J,  L, 
Peeler  was  with  him  on  the  brief. 

Mr,  Jefferson  Chcmdler  and  Mr,  John  J,  Weed  for  defendant 
in  error. 

Mb.  Justice  Field,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

Two  questions  were  presented  for  our  consideration  on  the 
argument  of  this  case  —  1st,  whether  the  plaintiff  below,  the 
defendant  in  error  here,  acquired  any  assignable  interest  in 
the  real  property  described  in  the  contract  upon  which  the 
action  is  brought;  2d,  assuming  that  he  had  an  assignable 
interest,  whether  the  rule  for  the  measure  of  damages  for  breach 
of  the  contract  for  such  interest  by  the  defendant  was  correctly 
stated  to  the  jury  by  the  court. 

1.  The  State  of  Texas  opened  its  unappropriated  lands  for 
sale  on  the  most  liberal  terms.  Any  person,  firm  or  corporation 
desiring  to  purchase  any  portion  of  the  lands  might  do  so  by 
applying  to  have  the  same  surveyed  by  the  authorized  public 
surveyor  of  the  coimty  or  district  in  which  it  was  situated.  It 
was  made  the  duty  of  fhe  surveyor  to  whom  such  application 
was  made  by  a  responsible  party,  to  survey  the  land  desig- 
nated, within  three  months  thereafter,  and  within  sixty  days 
after  the  survey  to  certify  and  record  a  map  and  field-notes  of 
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the  survey,  and  return  and  file  them  in  the  General  Land 
Office  of  the  State.  Within  sixty  days  after  the  return  and 
filing  of  these  papers  in  the  General  Land  Office  it  was  the 
right  of  the  person,  firm  or  corporation  that  had  had  the  sur- 
vey made  to  pay  or  cause  to  be  paid  into  the  treasury  of  the 
State  the  purchase  money  at  the  rate  of  fifty  cents  per  acre. 
Upon  presentation  to  the  Commissioner  of  the  General  Land 
Office  of  the  receipt  of  the  state  treasurer  of  the  purchase 
money,  the  Commissioner  was  to  issue  to  the  person,  firm  or 
corporation  a  patent  for  the  tract  or  tracts  surveyed  and  paid 
for.  And  the  statute  declared  that  if  any  applicant  for  the 
purchase  of  public  land  refused  or  neglected  to  pay  for  the 
same  at  the  rate  of  fifty  cents  per  acre,  within  the  time  pre- 
scribed in  the  5th  section,  he  should  forfeit  all  rights  thereto 
and  should  not  thereafter  be  allowed  to  purchase  the  same, 
but  the  land  surveyed  might  be  sold  by  the  Commissioner  of 
the  General  Land  Office  to  any  other  person,  firm  or  corpora- 
tion that  should  pay  into  the  treasury  the  purchase  monej' 
therefor. 

It  will  thus  be  seen  that  an  applicant,  imder  the  laws  of 
Texas,  for  the  purchase  of  a  portion  of  its  unappropriated 
lands,  could  acquire  no  vested  interest  in  the  land  applied  for, 
that  is,  no  legal  title  to  it,  until  the  purchase  price  was  paid 
and  the  patent  of  the  State  was  issued  to  him.  If  the  price  was 
not  paid  within  sixty  days  after  the  return  to  the  General 
Land  Office  of  a  map  of  the  land  desired  and  the  field-notes 
of  its  survey,  he  forfeited  all  right  to  the  land,  and  was  not 
thereafter  allowed  to  purchase  it.  He  had,  however,  the  right 
to  complete  the  purchase  and  secure  a  patent  within  the 
prescribed  period,  after  the  map  and  field-notes  of  the  survey 
were  filed  in  the  General  Land  Office,  which  is  designated  in 
the  decisions  of  the  Supreme  Court  of  the  State  as  a  vested 
right  that  could  not  be  defeated  by  subsequent  legislation. 
AVhether  this  vested  right  for  the  limited  period  prescril)ed 
was  assignable  to  others  without  the  consent  of  the  state 
authorities,  neither  the  statutes  of  the  State  nor  the  decisions 
of  its  courts  inform  us  definitely.  It  would  seem  that  if  a 
right  to  purchase  land  for  however  short  a  period  is  vested  m 
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one,  it  is  a  valuable  right,  and  is,  in  that  sense,  property,  and 
in  the  absence  of  express  prohibition  would  be  therefore  as- 
signable. Such  is  apparently  the  import  of  language  used 
by  the  Supreme  Court  of  the  State  in  some  of  its  decisions. 
White  V.  Martin^  66  Texas,  340 ;  Jurribo  Cattle  Co.  v.  Bacoix^ 
79  Texas,  5. 

In  this  case  the  purchase  price  of  the  land  applied  for  by 
the  plaintiff  was  never  paid  or  tendered  to  the  State  by  him, 
and  on  January  22,  1883,  both  of  the  laws  of  Texas  —  that  of 
July  14,  1879,  and  that  of  March  11,  1881,  were  repealed. 
But  it  is  contended  that  previous  to  such  repeal  he  had  ac- 
quired a  right  to  complete  the  purchase  of  the  land  by  pay- 
ing its  price  and  thus  obtaining  a  patent  for  it,  and  w^hile 
possessing  that  right  the  alleged  contract  was  made  with  the 
defendant  for  its  sale  to  him. 

2.  We  will  not,  however,  rest  our  decision  upon  the  assigna- 
bility of  the  right  to  purchase  alleged  to  have  been  thus 
made,^without  the  assent  of  the  state  authorities,  as  there  is 
another  and  clear  ground  for  the  disposition  of  the  case,  in 
the  instruction  of  the  court  to  the  jury  upon  the  measure  of 
damages  for  the  alleged  breach  of  the  contract,  which  was 
that,  if  the  contract  was  made  as  stated,  and  the  plaintiff  had 
complied  with  the  laws  of  Texas  respecting  the  application 
for  the  land,  he  was  entitled  to  recover  of  the  defendant 
twenty-five  cents  an  acre  —  the  full  contract  price  —  for  all 
the  land  of  which  a  survey  was  made.  In  this  instruction  the 
Circuit  Court  erred. 

Assuming  that  the  plaintiff  had  acquired  a  vested  right  to 
complete  the  proceedings  for  the  purchase  of  the  land  desired, 
and  to  secure  a  patent  for  it,  and  that  such  right  was  not 
personal  to  him  but  was  transferable  to  another  without  the 
assent  of  the  state  authorities,  he  did  not  show  that  he  had 
suffered  any  damages  by  the  failure  of  the  defendant  to  com- 
ply with  the  contract  for  the  right  to  purchase  the  land.  On 
the  15th  of  November  he  possessed  all  the  right  to  the  land 
which  he  ever  possessed,  and,  assuming  that  the  defendant 
then  failed  to  make  the  payment  which  he  had  agreed  to 
make,  all  the  damages  suffered  by  the  plaintiff  was  the  dif- 
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f erence  between  the  value  of  the  right,  as  stipulated  to  be 
paid,  and  the  amount  which  could  then  have  been  obtained 
on  its  sale.     The  measure  of  damages  for  breach  of  a  con- 
tract of  sale  of  land  by  the  purchaser  is  the  difference  be- 
tween the  contract  price  and  the  salable  value  of  the  property. 
That  is  the  rule  laid  down  by  the  Supreme  Court  of  Texas  in 
Kempner  v.  Hetdenheirner^  65  Texas,  587.     That  court  also 
adds  that  the  salable  value  "  may  be  fixed  by  a  fair  resale, 
after  notice  to  the  party  to  be  bound  by  the  price  as  the 
value,  within  a  reasonable  time  after  the  breach."    In  that 
case  it  was  also   held  that,  where  no  sale  was  made,  the 
plaintiff  was  only  entitled  to  recover  the  difference  between 
the  market  value  at  the  date  of  the  defendant's  breach  and 
the  price  he  had  agreed  to  pay,  and  that  the  duty  devolved 
upon  the  plaintiff  to  establish  these  factors  in  the  measure  of 
damages.     The  same  rule  as  to  the  measure  of  damages  upon 
a  breach  of  a  contract  for  the  sale  of  lands  was  held  to  be  the 
proper  one  by  the  Supreme  Court  of  Massachusetts  m  Old 
Colony  Railroad  v.  Evam^^  6  Gray,  25,  36,  after  consmeriiig 
numerous  authorities  on  the  subject.     A  similar  rule  prevails 
in  Pennsylvania.     Bowser  v.  Cessnay  62  Penn.  St.  148, 151. 
The  same  rule  must  apply  where  the  contract  is  not  for  the 
land  but  for  a  right  to  purchase  the  land.     The  measure  of 
damages  must  be  the  difference  between  the  contract  price 
and  the  salable  value  of  the  right  when  payment  was  to  be 
made. 

In  the  present  case  no  evidence  was  produced  to  show  the 
value  on  the  15th  of  November  of  the  right  of  the  plaintiff 
which  he  had  sold  to  the  defendant,  nor  was  there  any  evi- 
dence produced  as  to  the  amount  for  which  he  could  have 
sold  to  others  that  right;  there  was  no  evidence,  therefore, 
for  the  estimate  of  damages  at  that  time  upon  which  the 
jury  could  have  based  a  verdict.  If  anything  could  then 
have  been  obtained  from  the  sale  of  that  right,  and  the  con- 
tract had  been  valid  and  binding,  it  was  the  duty  of  the 
plaintiff  to  make  the  sale  when  the  defendant  defaulted  in 
his  contract,  and  thus  to  have  subjected  him  to  as  little  los 
as  practicable.     But  no  such  sale  was  attempted,  and  no  evi- 
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dence  was  oflfered  as  to  the  value  of  the  supposed  right  sold, 
and  consequently  no  foundation  laid  for  any  recovery. 

It  follows  that  the  judgment  must  he  remrsed^and  the  cause 
remanded^  with  directions  to  the  court  hdow  to  gra/at  a 
new  trials  am.d  to  take  further  proceedings  in  accorda/nce 
with  this  opinion. 


BARDON    V.  NORTHERN    PACIFIC    RAILROAD 
COMPANY. 

APPEAL   FROM   THE   CIBOUIT   COURT   OF   THE   UNITED   STATES   FOB 
THE   WESTERN   DISTRICT   OF   WISCONSIN. 

No.  843.    Argued  April  27,  28, 1882.  -  Decided  May  10, 1892. 

Land  which,  at  the  time  of  the  grant  of  Jnly  2,  1864,  18  Stat.  865,  c.  217,  of 
public  lands  to  the  Northern  Pacific  Railroad  Company,  was  segregated 
from  the  pnblic  lands  within  the  limits  of  the  grant  by  reason  of  a  prior 
preemption  claim  to  it,  did  not,  by  the  cancellation  of  the  preemption  right 
before  the  location  of  the  grant  pass  to  the  company,  but  remained  part 
of  the  public  lands  of  the  United  States,  subject  to  be  acquired  by  a  sub- 
sequent preemption  settlement  followed  up  to  acquisition  of  title. 

In  Equity.    The  case  is  stated  in  the  opinion. 

Mr.  John  B.  Sambom  and  Mr.  William  F.  Vilas  for  ap- 
pellant. 

Mr.  Ja/mes  McNaught  (with  whom  were  Mr.  F.  M.  Dudley^ 
Mr.  A.  n.  Qarlcmd  and  Mr.  H.  J.  May  on  the  brief)  for 
appellee. 

Mr.  Justice  Field  delivered  the  opinion  of  the  conrt. 

The  plaintiff,  the  Northern  Pacific  Eailroad  Company,  a 
corporation  organized  under  the  act  of  Congress  of  July  2, 
1864,  13  Stat.  365,  c.  217,  entitled  "  An  act  granting  lands  to 
aid  in  the  construction  of  a  railroad  and  telegraph  line  from 
Lake  Superior  to  Puget's  Sound  on  the  Pacific  coast  by  the 
northern  route,"  and  having  its  principal  places  of  business 
in  the  city  of  New  York,  in  the  State  of  New  York,  and  in 
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the  city  of  St.  Paul,  in  the  State  of  Minnesota,  brings  this 
suit  against  Mary  Bardon,  a  citizen  of  Wisconsin,  to  charge 
her  as  trustee  of  certain  real  property  held  by  her  in  that  State, 
and  compel  her  to  convey  the  same  to  the  company. 

The  bill,  as  amended,  sets  forth  the  most  important  pro- 
visions of  the  act  of  Congress  organizing  the  company  and 
authorizing  it  to  "locate,  construct,  furnish,  maintain  and 
enjoy,  a  continuous  railroad  and  telegraph  line  with  the  appur- 
tenances, namely,  beginning  at  a  point  on  Lake  Superior,  in 
the  State  of  Minnesota  or  Wisconsin,  thence,  westerly,  by  the 
most  eligible  railroad  route,  as  should  be  determined  by  your 
orator,  within  the  territory  of  the  United  States,  on  a  line  north 
of  the  forty-fifth  degree  of  latitude,  to  some  point  on  Puget's 
Sound,  with  a  branch  via  the  valley  of  the  Columbia  River  to 
a  point  at  or  near  Portland,  in  the  State  of  Oregon,"  and  vest- 
ing it  with  the  powers,  privileges  and  immunities  necessary 
to  carry  into  effect  the  purposes  of  the  act. 

By  the  third  section  of  the  act  a  grant  of  land  is  made  to 
the  company.  The  section,  so  far  as  it  bears  upon  the  ques- 
tions involved,  is  as  follows : 

"  Sec.  3.  And  be  it  further  enacted^  That  there  be,  and 
hereby  is,  granted  to  the  Northern  Pacific  Railroad  Company, 
its  successors  and  assigns,  for  the  purpose  of  aiding  in  the 
construction  of  said  railroad  and  telegraph  line  to  the  Pacific 
coast,  and  to  secure  the  safe  and  speedy  transportation  of 
the  mails,  troops,  munitions  of  war  and  public  stores,  over 
the  route  of  said  line  of  railway,  every  alternate  section  of 
public  land,  not  mineral,  designated  by  odd  numbers,  to  the 
amount  of  twenty  alternate  sections  per  mile,  on  each  side  of 
said  railroad  line  as  said  company  may  adopt  through  the 
Territories  of  the  United  States,  and  ten  alternate  sections  of 
land  per  mile  on  each  side  of  said  railroad  whenever  it  passes 
through  any  State,  and  whenever  on  the  line  thereof  the 
United  States  have  full  title,  not  reserved,  sold,  granted  or 
otherwise  appropriated,  and  free  from  preemption,  or  other 
claims  or  rights,  at  the  time  the  line  of  said  road  is  definitely 
fixed,  and  a  plat  thereof  filed  in  the  office  of  the  Commis- 
sioner of  the  General  T>and  OflBce;  and  whenever,  prior  to  said 
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time,  any  of  said  sections  or  parts  of  sections  shall  have  been 
granted,  sold,  reserved,  occupied  by  homestead  settlers  or  pre- 
empted, or  otherwise  disposed  of,  other  lands  shall  be  selected 
by  said  company  in  lieu  thereof,  under  the  direction  of  the 
Secretary  of  the  Interior,  in  alternate  sections  and  designated 
by  odd  numbers,  not  more  than  ten  miles  beyond  the  limits 
of  said  alternate  sections :  Pr(mided^  That  if  said  route  shall 
be  found  upon  the  line  of  any  other  railroad  route  to  aid  in 
the  construction  of  which  lands  have  been  hel^tofore  granted 
by  the  United  States,  as  far  as  the  routes  are  upon  the  same 
general  line,  the  amount  of  land  heretofore  granted  shall  be 
deducted  from  the  amount  granted  by  this  act:  Provided 
further^  That  the  railroad  company  receiving  the  previous 
grant  of  land  may  assign  their  interest  to  said  Northern  Pacific 
Railroad  Company,  or  may  consolidate,  confederate  and  asso- 
ciate with  said  company  upon  the  terms  named  in  the  first 
section  of  this  act." 

The  Northern  Pacific  Railroad  Company,  under  this  act  of 
incorporation,  proceeded  to  designate  the  general  route  of  its 
proposed  road,  and  afterwards  to  have  its  line  definitely  fixed. 
The  necessities  of  the  case  do  not  require  us  to  go  into  a  very 
close  consideration  of  these  matters.  The  admissions  of  coun- 
sel reduce  the  questions  for  decision  within  narrow  limits.  It 
is  conceded  that  the  premises  in  controversy  lie  within  the 
place  limits  of  the  grant  to  the  Northern  Pacific  Railroad 
Company,  and  that  the  title  to  them  would  pass  to  that  com- 
pany under  the  grant  and  the  compliance  of  the  company  with 
its  conditions,  unless  they  are  excepted  from  the  grant  by  the 
facts  admitted  in  the  pleadings  and  the  stipulation  of  parties. 

Among  the  facts  admitted  are  these :  That  on  and  prior  to 
September  12, 1855,  the  tract  of  land,  in  relation  to  which  this 
suit  was  brought,  had  been  surveyed  by  the  United  States  and 
was  a  part  of  the  public  domain,  subject  to  sale  by  preemption 
and  otherwise  as  then  provided  by  law;  that  on  that  day 
James  S.  Robinson,  Jr.,  settled  upon  the  land,  and  that  he  was 
at  the  time  a  qualified  preemptor ;  that  on  the  21st  of  Sep- 
tember following  he  filed  his  declaration  of  settlement  upon 
the  land,  under  the  preemption  laws,  with  the  register  and  re- 
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oeiver  at  the  proper  land  office  of  the  United  States ;  that  he 
died  without  making  final  proof  on  the  preemption  claim  or 
paying  the  government  for  the  land ;  that  after  his  death  his 
heirs,  on  the  30th  of  July,  1857,* made  payment  for  the  land 
and  received  the  receiver's  receipt  therefor  and  a  certificate  of 
purchase  from  the  register,  with  the  statement  that,  on  its 
presentation  to  the  Commissioner  of  the  General  Land  Office, 
the  heirs  would  be  entitled  to  receive  a  patent  for  the  land; 
that  on  the  5th  of  August,  1865,  this  preemption  entry  was 
cancelled  by  the  Commissioner  of  the  General  Land  Office  for 
alleged  failure  to  furnish  proof  of  continuous  residence  prior 
to  July  30,  1857 ;  that  Robinson  did  not,  in  his  lifetime,  pay 
to  the  government  the  money  required  under  the  preemption 
laws  of  the  United  States  to  acquire  title  to  the  land,  except 
such  fees  as  are  paid  to  local  officers  at  the  time  of  filing  a 
preemption  application;  and  that  whatever  money  was  paid 
for  and  on  account  of  the  land,  prior  to  1865,  was  paid  by  the 
heirs  of  Robinson,  except  the  fees  mentioned,  and  whatever 
money  was  thus  paid  was  refunded  to  the  heirs  by  the  govern- 
ment upon  the  cancellation  of  the  preemption  claim. 

It  is  thus  seen  that  when  the  grant  to  the  Northern  Pacific 
Railroad  Company  was  made,  on  the  2d  of  July,  1864,  the 
premises  in  controversy  had  been  taken  up  on  the  preemption 
claim  of  Robinson,  and  that  the  preemption  entry  made  was  un- 
cancelled ;  that  by  such  preemption  entry  the  land  was  not  at 
the  time  a  part  of  the  public  lands ;  and  that  no  interest  therein 
passed  to  that  company.  The  grant  is  of  alternate  sections 
of  public  land,  and  by  public  land,  as  it  has  been  long  settled, 
is  meant  such  land  as  is  open  to  sale  or  other  disposition  under 
general  laws.  All  land,  to  which  any  claims  or  rights  of  others 
have  attached,  does  not  fall  within  the  designation  of  public 
land.  The  statute  also  says  that  whenever,  prior  to  the  def- 
inite location  of  the  route  of  the  road,  and  of  course  prior  to 
the  grant  made,  any  of  the  lands  which  would  otherwise  fall 
within  it  have  been  granted,  sold,  reserved,  occupied  by  home- 
stead settlers,  or  preempted  or  otherwise  disposed  of,  other 
lands  are  to  be  selected  in  lieu  thereof  under  the  direction  of 
the  Secretary  of  the  Interior.     There  would  therefore  be  no 
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question  that  the  preemption  entry  by  the  heirs  of  Robinson, . 
the  payment  of  the  sums  due  to  the  government  having  been 
made,  as  the  law  allowed,  by  them  after  his  death,  took  the 
land  from  the  operation  of  the  subsequent  grant  to  the  North- 
em  Pacific  Railroad  Company,  if  the  preemption  entry  had 
not  been  subsequently  cancelled.  But  such  cancellation  had 
not  been  made  when  the  act  of  Congress  granting  land  to  the 
Northern  Pacific  Railroad  Company  was  passed ;  it  was  made 
more  than  a  year  afterwards.  As  the  land  preempted  then 
stood  on  the  records  of  the  Land  Department,  it  was  severed 
from  the  mass  of  the  public  lands,  and  the  su|}sequent  cancel- 
lation of  the  preemption  entry  did  not  restore  it  to  the  public 
domain  so  as  to  bring  it  under  the  operation  of  previous  legis- 
lation, which  applied  at  the  time  to  land  then  public.  The 
cancellation  only  brought  it  within  the  category  of  public  land 
in  reference  to  future  legislation.  This,  as  we  think,  has  long 
been  the  settled  doctrine  of  this  court. 

In  Wilcox  V.  Jackson^  13  Pet.  498,  513,  this  court  held  that 
whenever  a  tract  of  land  has  been  legally  appropriated  to  any 
purpose,  from  that  moment  it  becomes  severed  from  the  mass 
of  public  lands,  and  no  subsequent  law,  or  proclamation,  or 
sale  wiU  be  construed  to  embrace  it,  or  to  operate  upon  it, 
although  no  reservation  of  it  be  made.  The  validity  and 
effect  of  the  appropriation  do  not  depend  upon  its  not  being 
subjected  afterwards  to  cancellation  because  of  the  omission 
of  some  particular  duty  of  the  party  claiming  its  benefit. 

In  Witherspoon  v.  Duncan^  4  WaU.  210,  218,  this  court  held 
that  if  a  party  entitled  by  law  to  enter  land  at  the  land  office 
does  so,  when  the  certificate  of  entry  is  given  to  him,  a  con- 
tract is  executed  between  him  and  the  government,  and  there- 
after the  land  ceases  to  be  a  part  of  the  pubUc  domain.  The 
court  considered  the  question  whether  there  was  any  differ- 
ence in  such  case  between  a  cash  and  a  donation  entry,  the 
one  being  complete  when  the  money  was  paid,^nd  the  other 
not  until  it  was  confirmed  by  the  General  Land  Offic^  and  a 
patent  issued.  There,  it  is  true,  the  question  was  as  to  the 
power  of  a  State  to  tax  the  land  before  the  patent  issued,  and 
the  court  said  if  the  law  on  the  subject  is  complied  with  and 
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the  entry  conforms  to  it,  it  is  difficult  to  see  why  the  right  to 
tax  does  not  attach  as  well  to  the  donation  as  to  the  cash 
entry.  In  either  case,  when  the  entry  is  made  and  a  certifi- 
cate is  given,  the  particular  land  is  segregated  from  the  mass 
of  public  lands  and  becomes  private  property. 

In  IliLsthiga  i&c.  Railroad  Co.  v.  Whitney^  132  U.  S.  357, 
361,  this  couii:,  in  commenting  upon  the  decision  in  the  case 
last  cited,  said :  "  The  fact  that  such  an  entry  may  not  be  con- 
firmed by  the  land  office  on  account  of  any  alleged  defect 
therein,  or  may  be  cancelled  or  declared  forfeited  on  account 
of  non-compliance  with  the  law,  or  even  declared  void,  after  a 
patent  has  issued,  on  account  of  fraud,  in  a  direct  proceeding 
for  that  purpose  in  the  courts,  is  an  incident  inherent  in  all 
entries  of  public  lands."  And  it  added  :  *'  In  the  light  of 
these  decisions,  the  almost  uniform  practice  of  the  department 
has  been  to  regard  land,  upon  which  an  entry  of  record  valid 
upon  its  face  has  been  made,  as  appropriated  and  withdrawn 
from  subsequent  homestead  entry,  preemption,  settlement,  sale 
or  grant  until  the  original  entry  be  cancelled  or  declared  for- 
feited ;  in  which  case  the  land  reverts  to  the  government  as 
part  of  the  public  domain,  and  becomes  again  subject  to  entry 
under  the  land  laws." 

The  case  of  Leavenicorth^  Lawrence  <j&  Galveston  Railroad 
v.  United  States^  92  U.  S.  733,  well  illustrates  this  doctrine. 
It  was  here  at  October  term,  1875,  and  was  elaborately  argued. 
It  was  a  suit  in  equity  brought  by  the  United  States  to  estab- 
lish their  title  to  certain  tracts  of  land,  and  to  enjoin  the  rail- 
road company  from  setting  up  any  right  or  claim  to  them. 
A  grant  had  been  made  by  the  act  of  Congress  of  March  3, 
1803,  to  the  State  of  Kansas  of  certain  tracts  of  land  lying  in 
what  is  known  as  the  "  Osage  country,"  to  aid  in  the  const^u^ 
tion  of  certain  railroads  and  telegraph  lines  in  that  State. 
Within  the  limits  of  the  Osage  country  there  had  been 
reserved  by  treaty  with  the  Great  and  Little  Osage  tribes  of 
Indians  certain  described  tracts  of  land  in  that  State  so  long 
as  they  might  choose  to  occupy  the  same.  (7  Stat.  240.)  The 
act  contained  Avords  of  conveyance  similar  to  those  used  in 
other  grants  by  Congress  to  aid  in  the  construction  of  rail- 
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x'oads,  without  a  specific  exception  of  any  lands  as  being  sub- 
ject to  the  use  of  the  Indians.  The  only  exceptions  to  the 
granting  clause  were :  1st,  that  in  case  it  should  appear  that 
the  United  States  had,  when  the  lines  or  routes  of  the  road 
and  branches  were  definitely  fixed,  sold  any  section  or  any 
part  thereof  granted,  or  that  the  right  of  preemption  or 
homestead  settlement  had  attached  thereto,  or  the  same  had 
been  reserved  by  the  United  States  for  any  purpose  whatever, 
then  it  should  be  the  duty  of  the  Secretary  of  the  Interior  to 
cause  to  be  selected  for  the  purposes  aforesaid,  from  the  public 
lands  of  the  United  States  nearest  to  tiers  of  sections  above 
sj^ecified,  so  much  land,  in  alternate  sections  or  parts  of  sec- 
tions, designated  by  odd  numbers,  as  should  be  equal  to  such 
lands  as  the  United  States  had  sold,  reserved  or  otherwise 
appropriated,  or  to  which  the  right  of  preemption  or  home- 
stead settlements  had  attached  as  aforesaid ;  and,  2d,  that  lands 
previously  reserved  to  the  United  States  by  an  act  of  Congress, 
or  in  any  other  manner  by  competent  authority,  for  the  pur- 
pose of  aiding  in  any  internal  improvement,  or  for  any  other 
purpose  whatsoever,  were  reserved  from  the  operation  of  the 
act,  except  so  far  as  it  might  be  found  necessary  to  locate  the 
routes  of  the  road  and  branches  through  such  reserved  lands, 
in  which  case  the  right  of  way  only  should  be  granted,  subject 
to  the  approval  of  the  President  of  the  United  States.  After 
the  granting  act  was  passed  the  Indian  title  or  right  of  occu- 
pancy was  extinguished. 

On  the  argument  of  the  case  the  United  States  maintained 
that  the  granting  act,  though  not  mentioning  the  claim  of  the 
Indians,  did  not  affect  their  lands,  and  was  not  intended  to  do 
so.  The  railroad  company,  on  the  contrary,  contended  that 
although  the  grant  did  not  operate  upon  any  specified  lands 
until  the  road  was  located,  it  covered  the  lands  in  controversy, 
and  by  the  extinction  of  the  Indian  title  they  had,  in  the 
proper  sense  of  the  term,  become  public  lands.  But  the  court 
answered  that  the  grant  w^as  made  for  the  purj)ose  of  aiding  a 
work  of  internal  imj)rovement,  and  did  not  extend  beyond  that 
intent ;  that  the  grant  was  one  in  prwsenti ;  and  that  the  words 
'-  there  be  and  is  hereby  granted ''  were  those  of  absolute 
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donation.  "  They  vest,"  said  the  court,  "  a  present  title  in  the 
State  of  Kansas,  though  a  survey  of  the  lands  and  a  location 
of  the  road  are  necessary  to  give  precision  to  it  and  attach  it 
to  any  particular  tract." 

The  lands  granted  were  designated  by  odd-numbered  sec- 
tions within  certain  definite  limits,  and  only  the  public  lands, 
said  the  court,  owned  absolutely  by  the  United  States  were 
subject  to  survey  and  division  into  sections,  and  to  them  only 
was  the  grant  applicable.  It  embraced,  therefore,  only  such 
as  could  at  the  time  be  sold  and  enjoyed,  and  not  those  which 
the  Indians,  pursuant  to  treaty  stipulations,  were  left  free  to 
enjoy.  In  affirmance  of  its  views  the  court  added  that  since 
the  land  system  was  inaugurated  the  grants  of  the  government, 
either  to  individuals  or  to  aid  in  works  of  internal  improve- 
ment, had  always  been  recognized  as  attaching  only  to  so 
much  of  the  public  domain  as  was  subject  to  sale  or  other 
disposal,  although  the  roads  of  many  subsidized  companies 
passed  through  Indian  reservations,  observing  that  such  grants 
could  not  be  otherwise  construed,  for  Congress  could  not  be 
supposed  to  have  thereby  intended  to  include  land  previously 
appropriated  to  another  purpose,  unless  there  was  an  express 
declaration  to  that  effect.  A  special  exception  of  it  was  not 
necessary,  because  the  policy  which  dictated  them  confined 
them  to  land  which  Congress  could  rightfully  bestow  without 
disturbing  existing  relations  and  producing  vexatious  conflicts. 

In  Buttz  V.  The  Northern  Pdcific  Railroad^  119  U.  S.  55, 
a  portion  of  the  land  granted  was  in  the  occupation  of  cer- 
tain Indian  tribes,  and  the  act  provided  that  the  United 
States  should  extinguish,  as  rapidly  as  might  be  consistent 
with  public  policy  and  the  welfare  of  the  Indians,  their  title 
to  all  lands  falling  under  the  operation  of  the  act  and  ac- 
quired in  the  donation  to  the  road  —  a  provision  which  dis- 
tinguished the  grant  from  the  one  in  The  Lea/venworth  Case, 
In  The  Biittz  Case^  the  grant  passed  the  land,  therefore,  to  the 
railroad  company  subject  to  the  Indians'  right  of  occujmncy, 
which  could  only  be  interfered  Avith  or  determined  by  the 
United  States. 

In  The  Lea/venworth  Case^  the  appellant,  the  railroad  corn- 
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pany,  contended  that  the  fee  of  the  land  was  in  the  United 
States,  and  only  a  right  of  occupancy  remained  with  the 
Indians ;  that  under  the  grant  the  State  would  hold  the  title 
subject  to  their  right  of  occupancy;  but  as  that  had  been 
subsequently  extinguished,  there  was  no  sound  objection  to 
the  granting  act  taking  full  effect.  The  court,  however, 
adhered  to  its  conclusion,  that  the  land  covered  by  the  grant 
could  only  embrace  lands  which  were  at  the  time  public 
lands,  free  from  any  lawful  claim  of  other  parties,  unless 
there  was  an  express  provision  showing  that  the  grant  was 
to  have  a  more  extended  operation,  citing  the  decision  in 
Wilcox  V.  Jacksoriy  13  Pet.  498,  to  which  we  have  referred 
above,  that  land^once  legally  appropriated  to  any  purpose 
was  thereby  severed  from  the  public  domain  and  a  subse- 
quent sale  would  not  be  construed  to  embrace  it,  though  not 
specially  reserved.  And  of  the  Indians'  right  of  occupancy  it 
said,  that  this  right,  with  the  correlative  obligation  of  the 
government  to  enforce  it,  negatived  the  idea  that  Congress, 
even  in  the  absence  of  any  positive  stipulation  to  protect  the 
Osages,  intended  to  grant  their  land  to  a  railroad  company, 
either  absolutely  or  cum  Quere,  "  For  all  practical  purposes," 
the  court  added,  "they  owned  it;  as  the  actual  right  of 
possession,  the  only  thing  they  deemed  of  value,  Was  secured 
to  them  by  treaty,  until  they  should  elect  to  surrender  it  to 
the  United  States." 

Three  justices,  of  whom  the  writer  of  this  opinion  was  one, 
dissented  from  the  majority  of  the  court  in  The  Leavenworth 
Case ;  but  the  decision  has  been  uniformly  adhered  to  since 
its  announcement,  and  this  writer,  after  a  much  larger  experi- 
ence in  the  consideration  of  public  land  grants  since  that 
time,  now  readily  concedes  that  the  rule  of  construction 
adopted,  that,  in  the  absence  of  any  express  provision  indicat- 
ing otherwise,  a  grant  of  public  lands  only  applies  to  lands 
which  are  at  the  time  free  from  existing  claims,  is  better  and 
safer,  both  to  the  government  and  to  private  parties,  than 
the  rule  which  would  pass  the  property  subject  to  the  liens 
and  claims  of  others.  The  latter  construction  would  open  a 
wide  field  of  litigation  between  the  grantees  and  third  parties. 
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A  principle  somewhat  analogous  to  the  one  expressed  in 
The  Leavenworth  Ca^e  was  announced  in  Kansas  Pacific  Rail- 
way Co,  V.  Dunm^yer^  113  U.  S.  029.  There  a  homestead 
claim  hatl  been  filed  in  the  land  office  by  one  Miller  upon 
part  of  an  odd-numbered  section  lying  within  the  place  limits 
of  the  grant  of  land  to  the  Union  Pacific  Railroad  Company. 
The  claim  was  recognized  by  a  certificate  of  entry  before  the 
route  of  the  company's  road  was  definitely  located.  Subse- 
quently to  the  definite  location,  Miller  abandoned  his  entry 
and  purchased  the  land  from  the  railroad  company,  and  to 
hun  a  certificate  of  sale  was  given.  This  certificate  of  sale 
afterwards  passed  to  one  Lewis  Dunmeyer,  to  whom  the  com- 
pany gave  a  deed  purix)rting  to  convey  a  good  title.  After 
Miller  s  purchase  the  homestead  entry  was  cancelled.  One 
G.  B.  Dunmeyer  then  made  an  entry  of  the  land  under  the 
homestead  law,  claiming  that  by  Miller's  abandonment  of  the 
former  entry  and  its  cancellation  the  land  had  not  been 
brought  within  the  grant,  but  had  reverted  to  the  mass  of  the 
])ublic  land.  I^wis  Dunmeyer  then  brought  an  action  against 
the  company  in  the  state  court  of  Kansas,  on  the  covenant  in 
the  deed  for  a  good  title,  and  recovered  judgment,  which  was 
affirmed  by  the  Supreme  Court  of  the  State,  and  from  that 
court  was  brought  here.  The  question,  among  others,  con- 
sidered was  the  effect  of  the  abandonment  of  the  homestead 
claim  by  Miller  upon  the  ownership  of  the  property.  It  was 
contended  that  although  ililler  s  homestead  claim  had  a^ 
tiiched  to  the  land  within  the  meaning  of  the  exception  of  the 
grant  before  the  line  of  definite  location  was  filed,  yet,  when 
he  abandoned  his  claim  so  that  it  no  longer  existed,  the  ex- 
ception ceased  to  operate,  and  the  land  reverted  to  the  com- 
pany; and  that  the  grant,  by  its  inherent  force,  reasserted 
itself  and  extended  to  and  covered  the  land  as  though  it  had 
never  been  within,  the  exception.  But  the  court  rejected  this 
view,  stating  that  it  was  unable  to  perceive  the  force  of  the 
proposition,  observing :  '*  Xo  attempt  has  ever  been  made  to 
include  lands  reserved  to  the  United  States,  which  resen'a- 
tion  afterwards  ceased  to  exist,  within  the  grant,  though  this 
road,  and  others  with  grants  in  similar  language,  have  more 
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tlian  once  passed  through  military  reservations  for  forts  and 
other  purposes,  which  have  been  given  up  or  abandoned  as 
such  reservations,  and  were  of  great  value ;  nor  is  it  under- 
stood that  in  any  case  where  lands  had  been  otherwise  dis- 
posed of,  their  reversion  to  the  government  brought  them 
within  the  grant."  Not  only  does  the  land  once  reserved  not 
fall  under  the  grant  should  the  reservation  afterwards  from 
any  cause  be  removed,  but  it  does  not  then  become  a  source 
of  indenmity  for  deficiencies  in  the  place  limits.  Such  defi- 
ciencies can  only  be  supplied  from  lamds  within  limits  desig- 
nated by  the  granting  act  or  other  law  of  Congress.  The 
land  covered  by  the  preemption  entry  being  thereby  excepted 
from  the  grant  to  the  Northern  Pacific  Railroad  Company 
was  also  thereby  excepted  from  any  withdrawals  from  sale  or 
preemption  of  public  lands  for  its  benefit. 

From  the  decisions  cited,  and  approving,  as  we  do,  the  rea- 
sons on  which  they  are  founded,  it  follows  that  the  land  in 
controversy,  upon  which  Robinson  had  made  a  preemption 
claim  as  early  as  September  12,  1855,  it  being  then  open  to 
preemption  sale,  and  subsequently  filed  his  declaration  of  set- 
tlement under  the  preemption  laws,  and  by  whose  heirs,  after 
his  death,  payment  of  the  purchase  price  had  been  made,  and 
to  them  a  receiver's  receipt  therefor  given,  and  a  certificate  of 
entry  issued  to  them,  was  severed  from  the  mass  of  public 
lands  from  which  the  grant  to  the  Northern  Pacific  Railroad 
Company  could  alone  be  satisfied.  That  preemption  entry  re- 
mained of  record  until  August  5,  1865,  when  it  was  cancelled, 
but  this  was  after  the  date  of  the  grant  to  the  Northern  Pa- 
cific Railroad  Company,  and  also  after  the  dates  of  the  sev- 
eral grants  made  to  the  State  of  Wisconsin  to  aid  in  the  con- 
struction of  railroad  and  telegraph  lines  within  that  State. 
The  cancellation,  as  already  said,  did  not  have  the  effect  of 
bringing  the  land  under  the  operation  of  the  grant  to  the 
Xorthem  Pacific  Railroad  Company ;  it  simply  restored  the 
land  to  the  mass  of  public  lands  to  be  dealt  with  subsequently 
in  the  same  manner  as  any  other  public  lands  of  the  United 
States  not  covered  by  or  excepted  from  the  grant. 

No  disposition  was  subsequently  made  of  the  land  thus  re- 

VOL.  CXLV — 85 


Digitized  by 


Google 


546  OCTOBER  TERM,  1891. 

Syllabus. 

stored  to  the  public  domain  until  December  2,  1871,  when  it 
seems  that  one  Owen  Sheridan  applied  for  a  homestead  entry 
upon  it,  and  was  permitted  to  make  such  entry,  and  the  same 
remained  of  record  until  the  30th  of  June,  1880,  when  it  was 
cancelled.  From  that  time  the  land  continued  a  part  of  the 
unappropriated  public  lands  of  the  United  States  until  the  2d 
of  January,  1881,  when  the  appellant,  Mary  Bardon,  made  her 
preemption  settlement  upon  it  and  afterwards  followed  up 
the  settlement  with  all  the  steps  required  by  law  for  the  ac- 
quisition of  the  title.  On  the  14th  of  February,  1881,  she 
filed  her  declaratory  statement  therefor ;  on  the  8th  of  June, 
1882,  she  made  her  final  proofs ;  on  the  22d  of  June  she  made 
her  payment  for  the  land,  and  on  the  19th  of  January,  1887, 
the  Secretary  of  the  Interior  issued  to  her  a  patent  of  the 
United  States  for  the  land  in  the  form  provided  by  law. 

There  was  nothing  in  any  of  the  proceedings  of  the  North- 
em  Pacific  Railroad  Company,  or  of  the  companies  to  whom 
the  land  granted  to  Wisconsin  was  conveyed  by  the  State, 
or  in  the  acts  of  the  appellant,  which  in  any  respect  impaired 
her  right  to  the  completion  of  her  preemption  claim,  or  to  the 
full  fruition  of  her  perfected  title. 

It  follows  that 

The  deci'ee  must  he  reversed^  and  the  cause  he  renumded  to 
the  Circuit  Court,  with  a  direction  to  dismiss  the  bill; 
and  it  is  so  ordered. 


JENKINS  V.  COLLARD. 

SBBOB   TO   THE   CIECUrT   COURT    OF    THE    UNTTED    STATES  FOR  THK 
SOUTHERN   DISTRICT   OF   OHIO. 

Ko.  316.    Submitted  April  18, 1802.  —  Decided  May  U,  18M. 

Although,  under  the  ruling  In  Wallach  v.  Van  Bysunck,  92  U.  8.  207,  the 
defendant  in  a  proceeding  for  confiscation  under  the  confiscation  act  of 
July  17,  1862,  12  Stat.  589,  c.  195,  and  Joint  Resolution  No.  68,  of  tlie 
same  date,  12  Stat.  627,  had  no  power  of  alienating  the  reversion  or 
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remainder  which  was  still  in  him  after  confiscation  and  sale,  still  an 
alienation  of  it  by  him  by  a  deed  of  warranty,  accompanied  by  a  cove- 
nant of  seizin  on  his  part,  estopped  him  and  all  persons  claiming  under 
him  from  asserting  title  to  the  premises  against  the  grantee,  his  heirs 
and  assigns,  or  from  conveying  it  to  any  other  parties. 
The  general  pardon  and  amnesty  made  by  the  poblic  proclamation  of  the 
President  at  the  close  of  the  war  of  the  rebellion  had  the  force  of  public 
law. 

The  court  stated  the  case  as  follows : 

This  is  an  action  of  ejectment  brought  by  the  plaintiffs  to 
recover  of  the  defendant  two  lots  of  land  in  the  city  of  Cin- 
cinnati, Ohio,  with  the  buildings  thereon,  known  as  Nos.  50 
and  52  West  Pearl  Street  in  that  city.  The  plaintiffs  below, 
who  are  also  plaintiffs  in  error  here,  are  the  children  and  only 
heirs  of  Thomas  J.  Jenkins,  deceased.  They  are  residents  and 
citizens  of  West  Virginia.  Two  of  them,  Albert  Gallatin 
Jenkins  and  George  R.  Jenkins,  are  minors  under  the  age  of 
twenty-one  years,  and  appear  by  their  mother  and  guardian. 
The  defendant  is  a  citizen  of  Ohio  and  a  resident  of  Cincinnati. 

The  petition,  the  designation  given  to  the  first  pleading  in 
the  case,  alleges  that  prior  to  1863  Thomas  J.  Jenkins  was  the 
owner  of  the  real  estate  mentioned,  which  is  fully  described, 
and  that  while  such  owner  he  joined  the  rebel  army,  and  such 
proceedings  were  had  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Ohio  in  the  year  1863,  that 
the  property  was  confiscated,  and  the  life  estate  of  Jenkins  was 
sold,  and"  the  defendant  William  A.  Collard,  then  or  subse- 
quently in  the  year  1865,  and  during  the  lifetime  of  Jenkins, 
became  the  owner  of  the  life  estate;  that  Jenkins  died  on  the 
Ist  day  of  August,  1872;  and  that  thereupon  the  plaintiffs 
became  seized  of  the  legal  estate  in  the  premises  and  entitled 
to  the  possession  thereof ;  but  that  the  defendant  since  that 
time  has  unlawfully  kept  them  out  of  possession.  The  petition 
also  sets  forth  that  the  defendant  has  been  receiving  the  rents, 
issues  and  profits  of  the  premises  from  the  first  day  of  August, 
1872,  up  to  the  commencement  of  this  action  without  the  con- 
sent of  the  plaintiffs,  and  has  refused  to  account  for  them ; 
that  their  yearly  value  has  been,  on  the  average,  eighteen  hun- 
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dred  dollars ;  and  that  the  plaintiffs  have  been  deprived  of  all 
profit  and  benefit  from  the  premises  since  that  time,  to  their 
damage  of  forty  thousand  dollars.  They  therefore  pray  judg- 
ment for  the  possession  of  the  premises  and  for  the  damages 
alleged. 

The  defendant  appeared  to  the  action  and  set  up  nine 
defences.  The  first  defence,  which  was  substantially  the 
general  issue,  was  subsequently  withdrawn.  To  the  several 
other  defences  demurrers  were  interposed  and  all  of  them, 
except  the  one  to  the  second  defence,  were  sustained,  and  no 
further  proceeding  respecting  them  was  taken.  The  second 
defence  was  as  follows : 

"  For  a  second  defence  the  defendant  says  that  he  denies 
that  such  proceedings  were  had  in  the  District  Court  of  the 
United  States  within  and  for  the  Southern  District  of  Ohio,  in 
the  year  1863,  or  at  any  other  time,  that  the  said  property 
was  confiscated,  but  defendant  avers  that  in  a  proceeding  insti- 
tuted in  said  court  in  the  year  1863,  a  decree  was  entered  in 
the  words  and  figures  following,  to  wit : 

"  *  District  Court  United  States,  Southern  District  of  Ohio. 
"^  The  United  States  ) 

" '  Lots  and  Stores  Nos.  60  and  52,  Pearl  Street,  Cincinnati  ) 

"*This  cause  came  on  for  hearing  at  this  term,  upon  the 
libel  of  information  filed  herein,  and  upon  the  evidence  in  the 
case,  and  the  court  find  that,  in  pursuance  of  law,  the  attorney 
of  the  United  States  for  the  Southern  District  of  Ohio  did 
issue  to  the  marshal  of  said  district  his  warrant  in  writing 
bearing  date  March  9th,  1863,  commanding  him  to  seize  for 
the  cause  set  forth  in  said  warrant  all  the  right,  title,  and 
interest  ^f  one  Thomas  J.  Jenkins,  in  and  to  the  real  estate 
described  in  said  warrant;,  and  in  said  libel  of  information,  and 
that  in  pursuance  thereof  the  said  marshal,  on  the  12th  day  of 
March,  1863,  seized  said  real  estate  and  notified  the  tenants 
thereof,  and  also  W.  A.  Collard,  agent  of  said  Jenkins,  of  such 
seizure  by  notice  in  writing.  That  afterwards,  on  the  7th  day 
of  March,  1863,  a  writ  of  monition  issued  out  of  this  court, 
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under  the  laws  thereof,  to  said  marshal,  by  virtue  whereof  the 
usual  notice  prescribed  by  law  and  by  the  rules  of  this  court 
to  all  persons  interested  in  said  real  estate  to  appear  in  this 
court  on  the£rst  Tuesday  of  April,  1863,  to  assert  their  claims, 
if  any  they  have,  in  said  real  estate,  was  given  by  said  mar- 
shal, which  notice  was  duly  published  in  the  Cincinnati  Daily 
Gazette,  a  newspaper  printed  and  of  general  circulation  in  said 
district,  for  ten  days  from  and  after  March  18,  1863,  and  all 
persons  interested  having  made  default,  and  the  default  of  all 
persons  being  duly  entered,  and  the  court  having  heard  the 
testimony  of  the  witnesses  proving  that  said  Thomas  J.  Jen- 
kins, of  the  State  of  Virginia,  at  the  date  of  said  seizure,  was 
the  owner  of  said  property,  and  that  ever  since  the  17th  day 
of  July,  1862,  the  said  Thomas  J.  Jenkins  was,  and  now  is,  in 
the  army  service  of  the  rebels  in  arms  against  the  United 
States,  to  wit,  in  the  State  of  Virginia ;  and  the  court  further 
find  that  the  allegations  in  said  libel  are  true  in  fact,  and  that 
the  life  estate  of  said  Jenkins  in  said  real  estate  is  justly  and 
legally  forfeited  to  the  United  States  in  pursuance  of  law,  for 
the  causes  set  forth  in  said  libel. 

" '  It  is  further  ordered,  sentenced  and  decreed  that  the  life 
estate  of  said  Thomas  J.  Jenkins  be,  and  the  same  is,  hereby 
condemned  as  enemies'  property,  and  that  the  same  be  ap- 
praised, advertised  and  sold  in  the  manner  pointed  out  by  the 
rules  of  this  court,  and  to  that  end  the  necessary  process  is 
ordered  to  be  issued  to  the  marshal  to  make  sale  of  said  real 
estate  in  the  manner  aforesaid,  and  that  upon  such  sale  he 
bring  the  proceeds  into  this  court  for  distribution;  and  it  is 
further  ordered  that  the  rights  of  all  loyal  people  to  share  in 
such  distribution  are  hereby  reserved  for  further  hearing.' 

"  Defendant  says  that  the  above  was  the  only  decree  touch- 
ing said  property,  except  the  decree  of  confirmation  of  the 
sale  and  distribution  of  pfroceeds. 

"  Defendant  says  that  thereafter  such  proceedings  were  had 
in  said  cause  that  there  was  sold  and  conveyed  by  the  mar- 
shal, in  accordance  with  said  decree,  the  life  estate  of  said 
Thomas  J.  Jenkins  to  one  Edward  Bepler. 

"Defendant  says  that  by  reason  of  the  premises  all  the 
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estate  of  said  Jenkins  in  said  property  was  not  condemned 
and  sold,  but  that  there  remained  in  him  the  reversion  or 
remainder  in  fee  of  said  property  after  said  life  estate  sold  to 
said  Bepler.  Defendant  further  says  that  after  the  termina- 
tion of  the  civil  war  said  Thomas  J.  Jenkins  bargained  and 
sold  to  the  defendant,  in  consideration  of  the  sum  of  eighteen 
thousand  dollars  paid  to  said  Jenkins  by  defendant,  all  the 
interest  and  estate  of  said  Jenkins  in  said  property,  and  did 
execute  and  deliver  to  the  defendant,  on  the  26th  day  of 
August,  1865,  a  deed  in  fee  simple,  with  covenants  of  general 
warranty,  binding  himself  and  his  heirs,  and  Susan  L.  Jen- 
kins, wife  of  said  Thomas  J.  Jenkins,  did  join  in  said  deed  and 
did  release  all  her  right  and  expectancy  of  dower  in  said  prop- 
erty. 

"  Defendant  further  says  that  on  the  6th  day  of  June,  1865, 
said  Edward  Bepler  did  execute  and  deliver  to  the  defendant 
a  deed  for  said  life  estate  purchased  by  him  at  said  sale.  De- 
fendant says  that  by  reason  of  the  premises  he  became  the 
owner  in  fee  simple  of  the  property  and  entered  into  posses- 
sion thereof  and  so  continued  to  the  present  time." 

To  this  defence  the  plaintiffs  demurred  on  the  ground  that 
it  constituted  no  defence  and  was  insufficient  in  law  on  its 
face ;  and  they  claimed  and  asked  the  court  to  hold  that  by 
the  decree  set  up  there  was  an  adjudicated  forfeiture  and  sale 
of  the  lots  described  under  the  confiscation  act  of  Congress  of 
July  17,  1862,  12  Stat.  589,  c.  195,  and  the  joint  resolution  of 
even  date  therewith,  12  Stat.  627,  and  that  there  was  not  left 
in  Thomas  J.  Jenkins  any  interest  which  he  could  convey  by 
deed,  but  that  all  which  could  become  the  property  of  the 
United  States  and  could  be  sold  by  virtue  of  a  decree  of  con- 
demnation and  order  of  sale  was  the  life  estate  of  Thomas  J. 
Jenkins,  and  that  a  decree  condemning  the  fee  could  have  no 
greater  effect  than  to  subject  the  life  estate  to  sale,  and  there- 
fore the  deed  executed  and  delivered  by  him  on  the  26th  day 
of  August,  1865,  was  a  nullity,  and  the  plaintiffs  inherited  and 
were  entitled  to  the  property  as  prayed  for  in  their  petition. 
But  the  court  held  that  by  reason  of  said  decree  all  the  estate 
of  Thomas  J.  Jenkins  in  the  property  was  not  condemned  and 
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sold,  but  only  a  technical  life  estate  therein,  and  that  there 
remained  in  him  the  reversion  or  remainder  in  fee  of  the  prop- 
erty after  the  termination  of  the  life  estate  sold  to  said  Bepler, 
which  he  could  sell  and  convey  by  deed,  and  which  he  did  sell 
and  convey  by  the  deed  of  August  26th,  1865,  and  that  conse- 
quently the  plaintiffs  had  not  inherited  any  interest  in  the 
property,  and  overruled  the  demurrer ;  to  which  the  plaintiffs 
excepted.  The  plaintiffs  then  had  leave  to  reply  to  the  de- 
fence, and  they  replied  as  follows :  "  That  by  the  proceedings 
in  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Ohio,  in  the  year  1863,  all  the  estate  of  Thomas  J. 
Jenkins  in  the  property  was  confiscated  and  sold,  and  there 
did  not  remain  in  him  the  reversion  or  remainder  in  fee  after 
the  sale  to  Bepler ;  that  they  admit  the  execution  and  delivery 
of  a  deed  to  the  defendant  on  the  26th  day  of  August,  1865, 
by  Thomas  J.  Jenkins,  at  Cincinnati,  in  the  State  of  Ohio,  but 
deny  that  Jenkins  had  any  interest  in  the  property  at  that 
time  which  he  could  convey,  and  aver  that  defendant  took 
nothing  by  the  deed  from  him."  To  which  reply  the  defend- 
ant demurred,  and,  after  hearing  the  case,  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  Ohio,  at 
October  term,  1888,  held  that  only  the  technical  life  estate  of 
Thomas  J.  Jenkins  was  confiscated  by  the  said  decree,  and 
that  there  was  left  in  him  the  reversion  or  remainder,  which 
he  sold  and  conveyed  to  the  defendant  by  the  deed  of  August 
26,  1865,  and  that  consequently  the  plaintiffs  had  no  interest 
in  the  property,  and  sustained  the  demurrer;  to  which  ruUng 
the  plaintiffs  excepted.  And  the  plaintiffs  not  desiring  to 
plead  further,  the  court  gave  judgment  for  the  defendant  for 
the  reasons  stated  in  overruling  the  demurrer. 

To  review  that  judgment  the  case  is  brought  to  this  court 
on  writ  of  error. 

2fr.  S.  A,  Miller  for  plaintiffs  in  error. 

Mr.  J.  J).  Brannan  and  Mr.  John  C.  Healy  for  defendant 
in  error. 
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Mb.  Justios  Field,  after  stating  the  case,  delivered  the  opin- 
ion of  the  court. 

The  important  questions  presented  in  this  case  relate  to  the 
nature  and  duration  of  the  estate  condemned  and  sold  by  the 
decree  of  the  United  States  District  Court  for  the  Southern 
District  of  Ohio  in  the  proceedings  taken  for  the  confiscation 
of  the  property  of  Thomas  J.  Jenkins,  under  the  act  of  Con- 
gress of  July  17,  1862,  12  Stat.  589,  and  to  the  power  of  dis- 
position possessed  by  him  over  the  naked  fee  or  property  in 
reversion,  after  the  termination  of  the  confiscated  estate.  The 
questions  must  find  their  solution  in  the  interpretation  given 
to  the  provisions  of  that  act  and  to  the  terms  of  the  decree. 
The  act  is  entitled  "  An  act  to  suppress  insurrection,  to  punish 
treason  and  rebellion,  to  seize  and  confiscate  the  property  of 
rebels  and  for  other  purposes." 

In  one  of  the  earlier  cases  in  this  court  under  this  act,  it  was 
earnestly  contended  that  the  act  was  not  passed  in  the  exercise 
of  the  war  powers  of  the  government,  but  in  the  execution  of 
the  municipal  power  of  the  government  to  legislate  for  the  pun- 
ishment of  offences  against  the  United  States.  Such  was  the 
contention  in  Miller  v.  United  States,  11  WaD.  268,  308,  369. 
The  court,  however,  was  of  opinion  that  only  the  first  four  sec- 
tions, which  were  aimed  at  individual  offenders,  were  open  to 
that  objection  ;  and  admitted  that  they  were  passed  in  the  ex- 
ercise of  the  sovereign,  and  not  the  belligerent,  rights  of  the 
government ;  but  held  that  in  the  5th  and  following  sections 
another  purpose  was  avowed,  not  that  of  punishing  treason  and 
rebellion,  as  described  in  the  title,  but  the  other  purpose  there 
described,  that  of  seizing  and  confiscating  the  property  of  reb- 
els. The  language  of  the  5th  section  is  that  "  to  insure  the 
speedy  termination  of  the  present  rebellion  it  shall  be  the  duty 
of  the  President  of  the  United  States  to  cause  the  seizure  of 
all  the  estate  and  property,  money,  stocks,  credits  and  effects 
of  the  persons  hereinafter  named  in  this  section,  and  to  apply 
and  use  the  same,  and  the  proceeds  thereof,  for  the  support  of 
the  army  of  the  United  States."  And  the  court,  stating  that 
the  avowed  purpose  of  the  act  was  not  to  reach  any  criminal 
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personally,  but  to  insure  the  speedy  termination  of  the  rebel- 
lion, which  the  court  had  recognized  as  a  civil  war,  held  that 
this  purpose  was  such  as  Congress  in  the  situation  of  the  coun- 
try might  constitutionally  entertain,  and  that  the  provisions 
made  to  carry  it  out,  namely,  confiscation,  were  legitimate, 
unless  applied  to  others  than  enemies.  The  act,  therefore,  in 
execution  of  this  purpose,  provided  for  judicial  proceedings  in 
\em^  for  the  condemnation  and  sale  of  the  property  mentioned, 
after  its  seizure,  to  be  brought  in  any  District  or  Territorial 
Court  of  the  United  States,  which  should  conform  as  nearly 
as  possible  to  proceedings  in  admiralty  and  revenue  cases ;  and 
it  declared  that  if  the  property  should  be  found  to  have  be- 
longed to  a  person  engaged  in  rebellion,  or  who  had  given  aid 
or  comfort  thereto,  the  same  should  be  condemned  as  enemies' 
property,  and  become  the  property  of  the  United  States,  and 
might  be  disposed  of  as  the  court  should  decree,  and  the  pro- 
ceeds thereof  paid  into  the  Treasury  of  the  United  States  for 
the  purposes  stated.  After  the  act  embodying  this  and 
other  provisions  had  passed  bpth  houses  of  Congress  and  been 
presented  to  President  Lincoln  for  approval,  it  was  ascertained 
that  he  was  of  opinion  that  in  some  of  its  features  it  was  uncon- 
stitutional, and  that  he  intended  to  veto  it.  His  objections 
were  that  in  several  of  its  clauses  the  provision  of  the  Constitu- 
tion concerning  forfeitures  not  extending  beyond  the  life  of 
the  offender  was  disregarded.  Art.  Ill,  sec.  3.  To  meet  this 
objection,  which  had  been  communicated  to  members  of  the 
House  of  Eepresentatives,  where  the  bill  originated,  a  joint 
resolution,  explanatory,  as  it  was  termed,  of  the  act — but  which 
might  more  properly  be  designated  amendatory  of  the  act  and 
restrictive  of  its  operation  —  was  passed  by  the  House  and  sent 
to  the  Senate.  That  body,  being  informed  of  the  objections 
of  the  President,  concurred  in  the  joint  resolution.  It  was 
then  sent  to  the  President,  and  was  received  by  him  before 
the  expiration  of  the  ten  days  allowed  him  for  the  considera- 
tion of  the  original  bill.  He  returned  the  bill  and  resolution 
together  to  the  house  where  they  originated,  with  a  message, 
in  which  he  stated  that,  considering  the  act  and  the  resolution 
explanatory  of  the  act  as  being  substantially  one,  he  approved 
and  signed  both.     12  Stat.  589  and  627. 
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The  joint  resolution  declares  that  the  provisions  of  the  third 
clause  of  the  5th  section  of  the  act  shall  be  so  construed  as 
not  to  apply  to  any  act  or  acts  done  prior  to  its  passage,  ^^  nor 
shall  any  punishment  or  proceedings  under  said  act  be  so 
construed  as  to  work  a  forfeiture  of  the  real  estate  of  the 
offender  beyond  his  natural  life."  No  decree  condemning  real 
property  of  persons  seized  under  the  act,  could  therefore 
extend  the  forfeiture  adjudged  beyond  the  life  of  the  offend-* 
ing  owner.  During  his  life  only  could  the  control,  possession, 
and  enjoyment  of  the  real  property  seized  and  condemned  be 
appropriated.  To  that  extent  the  property  vested  in  the 
United  States  upon  its  condemnation  and  passed  to  the  pur- 
chaser to  whom  the  government  might  afterwards  sell  it. 

What  then  was  the  situation  of  the  remainder  of  the  estate 
of  the  offending  party  after  the  condemnation  and  sale  ?  The 
proceedings  did  not  purport  to  touch  any  interest  in  the  prop- 
erty or  control  of  it  beyond  his  life.  When  that  ceased,  his 
heirs  took  the  property  from  him.  They  could  not  take  any- 
thing from  the  government,  for  it  had  nothing;  the  interest 
it  acquired  by  the  condemnation  passed  by  the  sale  to  the 
purchaser.  The  reversionary  interest  or  remainder  of  the 
estate  must  have  rested  somewhere.  It  could  not  have  been 
floating  in  space  without  relationship  to  any  one.  The  logical 
conclusion  would  seem  to  be  that  it  continued  in  the  offending 
owner.  This,  we  think,  follows,  not  only  from  the  language 
of  the  act,  but  from  decisions  of  this  court  construing  its  pro- 
visions, though  some  of  the  latter  contain  declarations  that  its 
possession  is  unaccompanied  with  any  power  of  disposition 
over  the  future  estate  during  his  life. 

In  Bigelow  v.  Forrest^  9  WalL  339,  which  came  before  this 
court  at  December  term,  1869,  it  was  held  that  the  act  of 
July  17,  1862,  and  the  explanatory  resolution  of  the  same 
date,  were  to  be  construed  together,  and  that  thus  construed 
all  that  could  be  sold  by  virtue  of  a  decree  of  condemnation 
and  order  of  sale  under  the  act  was  a  right  to  the  property 
seized  terminating  with  the  life  of  the  offending  person,  and 
that  the  fact  that  he  owned  the  estate  in  fee  simple,  that  the 
libel  was  against  all  his  right,  title,  interest  and  estate,  and 
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that  the  sale  and  marshaPs  deed  professed  to  convey  as  much^ 
did  not  change  the  result.  The  District  Court,  said  this  court, 
under  the  act  of  Congress,  had  no  power  to  order  a  sale  which 
would  confer  upon  the  purchaser  rights  outlasting  the  life  of 
the  party,  and  had  it  done  so  it  would  have  transcended  its 
jurisdiction.     This  was  the  unanimous  decision  of  the  court. 

In  Day  v.  Micou^  18  Wall.  156,  before  this  court  at  October 
term,  1873,  it  was  held  also  by  the  court  unanimously  that, 
under  the  confiscation  act  and  joint  resolution  explanatory  of 
it,  only  the  life  estate  of  the  person  for  whose  offence  the 
land  had  been  seized  was  subject  to  condemnation  and  sale, 
and  that  the  fact  that  the  decree  may  have  condemned  the 
fee  did  not  alter  the  case. 

In  WaUach  v.  Vcm  Riswich,  92  U.  S.  202,  207,  which  was 
before  this  court  at  October  term,  1875,  it  was  held  that  after 
an  adjudicated  forfeiture  and  sale  of  an  enemy's  land  under 
the  confiscation  act,  and  the  joint  resolution  accompanying  it, 
there  was  not  left  in  him  any  interest  which  he  could  convey 
by  deed.  This  ruling  was  not  made  upon  any  express  pro- 
vision of  the  statute.  There  is  no  personal  disability  imposed 
by  its  provisions  upon  the  offending  party  beyond  the  forfeiture 
of  his  estate  during  his  life.  It  was  made  by  the  court,  appar- 
ently upon  what  it  considered  the  policy  of  the  confiscation 
act.  The  purpose  of  the  act,  it  said,  and  its  justification, 
was  to  strengthen  the  government,  and  to  enfeeble  the  public 
enemy  by  taking  from  his  adherents  the  power  to  use  their 
property  in  aid  of  the  hostile  cause.  "  With  such  a  purpose," 
it  added,  "  it  is  incredible  that  Congress,  while  providing  for 
confiscation  of  enemy's  land,  intended  to  leave  in  that  enemy 
a  vested  interest  therein,  which  he  might  sell  and  with  the 
proceeds  of  which  he  might  aid  in  carrying  on  the  war  against 
the  government."  In  this  ruling,  the  court,  in  addition  t9  the 
statutory  effect  of  the  decree  as  a  conveyance  to  the  United 
States  of  the  title  to  the  land  for  the  life  of  the  offending 
party,  made  the  decree  impose  upon  him  a  disability  or  dis- 
qualification to  hold  or  transfer  an  estate  which  the  United 
States  did  not  acquire  or  condemn. 

Though  the  ruling  in  WaUach  v.  Van  Ruwiek  was  followed 
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in  several  cases — in  Pike  v.  WasseU^  in  1876, 94  U.  S.  711,  and  in 
French  v.  Wade,  in  1880,  102  U.  S.  132  — this  court  subse- 
quently held,  in  1884,  in  Avegno  v.  Schrmdt,  113  U.  S.  293, 
that  the  heirs  at  law  of  a  person,  whose  life  interest  in  real 
estate  was  confiscated  under  the  confiscation  act  of  July  17, 
1862,  took  at  his  death  by  descent  from  him  and  not  from  the 
United  States  under  the  act,  and,  in  1887,  in  Shields  v.  Schiffy  124 
Cr.  S.  351,  356,  that  the  confiscation  act  of  July  17, 1862,  con- 
strued in  connection  with  the  joint  resolution  of  the  same  date, 
made  no  disposition  of  the  confiscated  property  after  the  death 
of  the  owner,  but  left  it  to  devolve  upon  his  heirs,  and  not  by 
donation  from  the  government. 

It  is  not  to  be  overlooked  that  previous  to  the  decision  of  the 
case  of  WaUach  v.  Van  Riswick  a  general  amnesty  and  par- 
don had  been  proclaimed  by  the  President  throughout  the  land 
to  all  who  had  participated  in  the  rebellion,  thus  relieving 
them  from  the  disabilities  arising  from  such  participation. 
Estates  and  interests  in  land,  present  and  future,  which  bad 
not  for  such  participation  been  previously  condemned  and  sold 
to  others,  fell  at  once  under  the  control  and  disposition  of  the 
original  owners,  as  though  the  offences  alleged  against  them 
had  never  been  committed.     The  pardon  and  amnesty  did  not 
and  could  not  change  the  actual  fact  of  previous  disloyalty,  if 
it  existed,  but,  as  said  in  Ca/rlisle  v.  United  States,  16  Wall 
147,  151,  "  they  forever  closed  the  eyes  of  the  court  to  the  pe^ 
ception  of  that  fact  as  an  element  in  its  judgment,  no  rights  of 
third  parties  having  intervened."    As  repeatedly  affirmed  bj 
this  court,  pardon   and  amnesty  in  legal  contemplation  not 
merely  release  offenders  from  the  punishment  prescribed  for 
their  offences,  but  obliterate  the  offences  themselves. 

In  Illinois  Central  Railroad  Co,  v.  Bosworth,  133  U.  S.  92, 
100,  102,  104, 105,  which  was  here  at  October  term,  1889,  we 
have  the  latest  expression  of  this  court  upon  the  subject  we  have 
been  considering,  and  also  on  the  effect  of  pardon  and  amnesty 
upon  the  disabilities  imposed  upon  parties  whose  life  estates  had 
been  confiscated  under  the  act  of  July  17, 1862,  and  the  accom- 
panying joint  resolution.  That  was  an  action  brought  bj  the 
surviving  children  of  A.  W.  Bosworth,  deceased,  to  recover  pes- 
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session  of  one  undivided  sixth  part  of  a  tract  of  land  in  New 
Orleans,  which  formerly  belonged  to  their  father.  The  peti- 
tion stated  that  the  latter,  having  taken  part  in  the  war  of  the 
rebellion,  and  done  acts  which  made  him  liable  to  the  penalties 
of  the  confiscation  act,  the  said  one-sixth  part  of  the  land  was 
seized,  condemned  and  sold,  under  the  act,  and  purchased  by 
one  Burbank,  in  May,  1865;  that  A.  W.  Bosworth  died  in 
October,  1885 ;  and  that  the  plaintiffs,  upou  his  death,  became 
the  owners  in  fee  simple  of  the  said  one-sixth  part  of  the  prop- 
erty of  which  the  defendant,  the  Illinois  Central  Eailroad 
Company,  was  in  possession.  The  company  filed  an  answer 
setting  up  various*  defences,  among  others,  tracing  title  to 
themselves  from  Bosworth,  by  virtue  of  an  act  of  sale  executed 
by  him  aAd  wife  in  September,  1871,  disposing  of  all  their  inter- 
est in  the  premises  with  full  covenants  of  warranty.  They  also 
alleged  that  Bosworth  had,  before  the  act  of  sale,  not  only  been 
included  in  the  general  amnesty  proclamation  of  the  President, 
issued  on  the  25th  of  December,  1868,  but  had  received  from 
him  a  special  pardon  on  the  2d  of  October,  1865,  and  had 
taken  the  oath  of  allegiance  and  complied  with  the  terms  and 
conditions  necessary  to  be  restored  to,  and  reinvested  with,  the 
rights,  franchises  and  privileges  of  citizenship. 

The  principal  question  involved  in  the  case  was  whether,  by 
the  effect  of  the  pardon  and  amnesty  granted  to  A.  W.  Bos- 
worth, he  was  restored  to  the  control  and  power  of  disposition 
over  the  fee  simple  or  naked  property  in  reversion,  expectant 
upon  the  determination  of  the  confiscated  estate  in  the  prop- 
erty in  dispute.  "  The  question  of  the  effect  of  pardon  and 
amnesty,"  said  the  court,  "  on  the  destination  of  the  remaining 
estate  of  the  offender,  still  outstanding  after  a  confiscation  of 
the  property  during  his  natural  life,  has  never  been  settled  by 
this  court."  In  Wallach  v.  Van  Riswick^  the  court  said  it  "  was 
not  called  upon  to  determine  where  the  fee  dwells  during  the 
continuance  of  the  interest  of  a  purchaser  at  a  confiscation 
sale,  whether  in  the  United  States,  or  in  the  purchaser  subject 
to  be  defeated  by  the  death  of  the  offender."  It  had  been 
also  suggested  that  the  fee  remained  in  the  person  whose 
estate  was  confiscated,  but  without  any  power  in  him  to  dis- 
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pose  of  or  control  it.  "  Perhaps,"  said  Mr.  Jastice  Bradley, 
ia  speaking  for  the  court,  and  referring  to  those  different  sug- 
gestions, "  it  is  not  of  much  consequence  which  of  these  theo- 
ries, if  either  of  them,  is  the  true  one ;  the  important  point 
being  that  the  remnant  of  the  estate,  whatever  its  nature,  and 
wherever  it  went,  was  never  beneficially  disposed  of,  but  re- 
mained, so  to  speak,  in  a  state  of  suspended  animation."  And 
again  he  said,  "  it  is  not  necessary  to  be  over-curious  about  the 
intermediate  state  in  which  the  disembodied  shade  of  naked 
ownership  may  have  wandered  during  the  period  of  its  ambig- 
uous existence.  It  is  enough  to  know  that  it  was  neither 
annihilated,  nor  confiscated,  nor  appropriated  to  any  third 
party.  The  owner,  as  a  punishment  for  his  offences,  was  dis- 
abled from  exercising  any  acts  of  ownership  over  it,  and  no 
power  to  exercise  such  acts  was  given  to  any  other  person. 
At  his  death,  if  not  before,  the  period  of  suspension  comes  to 
an  end,  and  the  estate  revives  and  devolves  to  his  heirs  at 
law."  "  It  would  seem  to  follow,"  added  the  learned  justice, 
"  as  a  logical  consequence  from  the  decisions  in  Avegno  v. 
Schmidt  and  Skidds  v.  Sckiff^  that  after  the  confiscation  of 
the  property  the  naked  fee  (or  the  naked  ownership,  as  denom- 
inated in  the  civil  law)  subject,  for  the  lifetime  of  the  offender 
to  the  interest  or  usufruct  of  the  purchaser  at  the  confiscation 
sale,  remained  in  the  offender  himself ;  otherwise,  how  could 
his  heirs  take  it  from  him  by  inheritance  ?  But,  by  reason  of 
his  disability  to  dispose  of,  or  touch  it,  or  affect  it  in  any  man- 
ner whatsoever,  it  remained,  as  before  stated,  a  mere  dead 
estate,  or  in  a  condition  of  suspended  animation.  We  think 
that  this  is,  on  the  whole,  the  most  reasonable  view.  There 
is  no  corruption  of  blood ;  the  offender  can  transmit  by  de- 
scent ;  his  heirs  take  from  him  by  descent ;  why,  then,  is  it 
not  most  rational  to  conclude  that  the  dormant  and  suspended 
fee  has  continued  in  him?"  And  the  court  held  after  full 
consideration  that  the  disabilities  which  prevented  the  offend- 
ing party  —  Bosworth  —  from  exercising  power  over  the  sus- 
pended fee,  or  naked  property,  was  removed  by  the  pardon 
and  amnesty,  and  that  ho  was  restored  to  all  his  rights,  privi- 
leges and  immunities,  as  if  he  had  never  offended,  except  as  to 
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those  things  which  had  become  vested  in  other  persons ;  and 
that,  among  other  things,  "  he  was  restored  to  the  control  of 
so  much  of  his  property  and  estate  as  had  not  become  vested 
eitt^er  in  the  government  or  in  any  other  person ;  especially 
that  part  or  quality  of  his  estate  which  had  never  been  for- 
feited, najnely,  the  naked  residuary  ownership  of  the  property, 
subject  to  the  usufruct  of  the  purchaser  under  the  confiscation 
proceedings." 

In  the  confiscation  proceedings,  under  which  the  property  in 
controversy  was  condemned  and  sold,  the  decree  of  the  United 
States  District  Court  adjudged,  from  the  proof  presented,  that 
Thomas  J.  Jenkins,  the  party  whose  property  was  proceeded 
against,  was,  at  the  date  of  its  seizure,  the  owner  of  the  prop- 
erty, which  consisted  of  certain  real  estate  described,  and  had 
been  since  July  17,  1862,  and  was  in  the  service  of  the  rebels, 
in  arms  against  the  United  States,  and  that  his  life  estate  in 
the  said  real  estate  was  justly  and  legally  forfeited,  and  it 
ordered  th/it  such  life  estate  be  condemned  and  sold,  and  that 
the  necessary  process  be  issued  to  the  marshal  to  make  such 
sale  and  bring  the  proceeds  into  court.  Upon  this  decree  a 
sale  and  conveyance  were  made  by  the  marshal  of  the  life 
estate  of  said  Jenkins  to  one  Edward  Bepler.  The  only  sale 
and  conveyance  executed  under  the  decree  as  thus  seen,  were 
of  the  life  estate  of  Thomas  J.  Jenkins  in  the  real  property  in 
controversy.  No  condemnation  was  had  or  sale  made  of  any 
other  estate  in  the  premises. 

In  some  of  the  cases,  as,  for  instance,  Bigelow  v.  Forrest^ 
9  Wall  339,  a  condemnation  and  sale  had  been  made  of  the 
property  in  fee,  and  it  was  held  to  be  valid  as  a  condemnation 
and  sale  of  the  life  estate  of  the  offending  owner;  but  the 
reverse  is  not  true.  When  the  lesser  estate — the  life  estate — 
is  sold,  the  sale  cannot  be  held  to  pass  the  larger  estate  —  the 
fee. 

Of  the  reversion  or  remainder  of  the  estate  of  the  offending 
party  no  disposition  was  ever  made  by  the  government.  It 
must,  therefore,  be  construed  to  have  remained  in  him,  but, 
under  the  ruling  in  WalJach  v.  Van  Riswick^  without  any 
power  in  him  to  alienate  it  during  his  life.     That  disability 
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was  in  force  when  be  executed,  with  his  wife,  the  deed  of  the 
premises,  August  26,  1865.     The  proclamation  of  pardon  and 
amnesty  was  not  made  by  the  President  until  December  25, 
1868.    This  deed,  however,  was  accompanied  with  a  covenant 
of  seizin  on  his  part,  and  that  he  would  warrant  and  defend 
the  title  against  the  lawful  claims  of  all  persons  whomsoever. 
Admitting  that  he  had  no  present  estate  in  the  premises,  and 
none  in  expectancy,  he  was  at  liberty  to  add  to  his  deed  the 
ordinary  covenants  of  seizin  and  warranty,  and  the  same  legal 
operation  upon  future  acquired  interests  must  be  given  to  them 
as  when  accompanying  conveyances  of  parties  whose  property 
has  never  been  subject  to  confiscation  proceedings.    That  war- 
ranty estopped  him  and  all  persons  claiming  under  him  from 
asserting  title  to  the  premises  against  the  grantee  and  his  heirs 
and  assigns,  or  conveying  it  to  any  other  parties.     When,  sub- 
sequently, the  general  amnesty  and  pardon  proclamation  was 
issued,  the  disability,  if  any,  that  had  previously  rested  upon 
him  against  disposing  of  the  remaining  estate,  which  had  not 
been  confiscated,  was  removed,  and  he  stood,  with  reference  to 
that  estate,  precisely  as  though  no  confiscation  proceedings  had 
ever  been  had.    The  amnesty  and  pardon  in  removing  the  dis- 
abihty,  if  any,  resting  upon  him,  respecting  that  estate,  enlarged 
his  estate,  the  benefit  of  which  enured  equally  to  his  grantee. 
The  removal  of  his  disabilities  did  not  affect  the  purchaser's 
right  under  the  decree  of  confiscation.    The  latter  remained 
in  the  full  enjoyment  of  the  property  during  the  life  of  the 
offending  party,  but  he  had  no  claim  upon  the  future  estate, 
nor  did  the  heirs  of  the  offending  party  have  any  such  claim 
upon  it  as  to  preclude  the  operation  of  any  previous  warranties 
by  him  respecting  it.      Van  Bensaelaer  v.  Kearney^  11  How. 
297;  Irvine  v.  Irvim^  9  Wall.  617.    As  the  general  pardon 
and  amnesty  to  all  persons  implicated  in  the  rebellion  are  not 
pleaded   by  the  defendant,  to  relieve  the  offending  party, 
whose  life  estate  in  the  premises  in  controversy  was  confis- 
cated, from  his  disabilities  respecting  the  reversionary  interest, 
or  naked  fee  in  the  premises,  it  is  claimed  that  no  benefit  can 
be  derived  from  them.     But  this  result  does  not  follows  from 
the  omission  in  pleading,  for  the  pardon  and  amnesty  were 
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made  by  a  public  proclamation  of  the  President,  which  has  the 
force  of  public  law,  and  of  which  all  courts  and  oflBcers  must 
take  notice,  whether  especially  called  to  their  attention  or  not. 
Jones  V.  United  States,  137  U.  S.  202,  212,  215. 

Judgment  affirmed. 


ROSSMAN  V.  HEDDEN. 

BRROB   TO   THE   CIRCUIT  OOUBT  OF  THE  UNITED  STATES   FOR   THE 
SOUTHERN   DISTRICT   OF   NEW   YORK. 

No.  832.    Argued  April  26, 1892.  —  Decided  May  1«,  1803. 

Plain  glazed  and  plain  enameUed  tiles,  imported  in  February,  May  and 
Jane,  1886,  were  subject  to  a  duty  of  fifty-five  per  cent  as  other  earthen 
ware  not  specially  enumerated. 

The  classification  of  a  dutiable  article  is  to  be  determined  as  of  the  date 
when  the  law  imposing  the  duty  was  passed. 

The  court  stated  the  case  as  follows : 

This  was  an  action  brought  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York  to 
recover  duties  alleged  to  have'  been  paid  under  protest  upon 
three  importations  of  tiles  by  the  steamships  Canada,  Fumes- 
sia  and  Rhaetia,  entered  at  the  port  of  New  York  in  1886. 
The  case  was  tried  by  the  Circuit  Court  (Lacombe,  J.)  and  a 
jury  in  October,  1888. 

From  the  bill  of  exceptions  it  appears  that  the  plaintiflf 
introduced  testimony  showing  the  importation  of  the  tiles 
described  in  the  bill  of  particulars,  and  that  the  defendant,  as 
collector  of  customs,  levied  and  collected  duty  at  55  per  cent 
ad  valorem  thereon ;  and  that  the  plaintiflf  in  due  season  pro- 
tested and  appealed  to  the  Secretary  of  the  Treasury,  and 
brought  suit  within  the  time  prescribed  by  law. 

The  ground  of  the  objection  stated  in  the  protests  was,  as 
to  the  Fumessia,  that  the  tiles  "  were  dutiable  at  35  %  ad 
valorem,  under  section   2499,   Rev.   Stat.,  by  similitude  to 
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encaustic  tiles ; "  and  as  to  the  Canada  and  Rhaetia,  that  the 
tiles  "  were  dutiable  at  20  %  ad  valorem,  under  Tariff  Sched- 
ule B,  as  paving  tile,  directly  or  by  virtue  of  section  2499, 
Rev.  Stat.  If  not  so  dutiable,  then  they  should  pay  35  %,  by 
similitude  to  encaustic  tiles,  under  said  section  and  schedule." 

Testimony  was  given  showing  "  that  upon  the  entry  ex 
Canada,  Feb'y  24,  '86,  a  portion  of  the  duty  was  paid  on  the 
26th  day  of  February,  1886,  and  the  remainder  on  the  10th 
day  of  May,  1886.  The  only  goods  in  this  suit  upon  said 
entry  were  two  packages  of  tiles,  marked  D.  F.  &  T.,  25,306, 
25,307,  on  which  duty  was  taken  on  entry  at  35  %  ad  valorem, 
the  same  being  entered  as  encaustic  tiles ;  both  of  said  pack- 
ages were  delivered  to  the  plaintiff  on  or  before  March  18, 
1886;  duties  on  said  entry  to  the  amount  of  $126.10  were 
paid  February  26,  1886  (the  date  of  said  entry) ;  and  an 
increased  duty  of  $14.30  (total,  $140.40)  was  paid  May  10th, 
1886.  The  bill  of  particulars  claimed,  as  an  excess  of  duty  on 
this  entry,'  $12.20.     .     .     ." 

Testimony  was  further  given  that  all  the  tiles  in  dispute 
were  called  in  trade  plain  glazed  and  plain  enamelled  tiles. 

Those  having  the  color  in  the  glaze  are  termed  enamelled, 
and  those  having  the  color  in  the  body  are  termed  plain 
glazed. 

The  goods  were  described  in  the  plaintiflPs  entries  as  fol- 
lows: 1.  By  the  Canada,  February  26,  1886:  Two  packages 
encaustic  tiles.  2.  By  the  Fumessia,  May  25,  1886:  Eight 
casks  plain  white  tiles.  3.  By  the  Rhaetia,  June  4,  1886: 
Eight  hogsheads,  one  case,  earthenware  tiles.  "  The  invoice 
by  the  Fumessia  described  the  goods  as  glazed  earthenware 
tiles." 

Witnesses  after  testifying  to  the  use  of  tiles  on  March  3, 
1883,  and  prior  thereto,  were  asked  as  to  their  use  sincje,  and 
for  what  purposes  they  were  used  or  intended  to  be  used  now, 
or  for  what  purposes  imported ;  but  the  court  sustained  objec- 
tions to  the  questions  and  plaintiff  excepted. 

Testimony  was  adduced  on  plaintiffs  behalf  "  by  dealers  in 
tiles  of  long  experience,  that  on  March  3,  1883,  and  immedi- 
ately prior  thereto,  the  tiles  in  suit  were  used  in  this  country 
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to  lay  down  in  cement  in  vestibules,  on  hearths,  bath-room 
floors  and  walls,  on  kitchen  floors  under  sinks,  interspersed 
with  unglazed  tiles  on  floors  in  church  chancels,  conservatories, 
hospital  floors  and  waUs,  and  generally  in  places  where  either 
a  non-absorbent  cleanly  tile  was  required  or  where  there  was 
little  wear  and  tear  and  a  particularly  ornamental  effect  was 
desired ; "  and  also  "  by  importers  and  large  dealers  in  tiles  of 
many  years'  experience  that  at  the  date  of  the  passage  of  the 
act  of  March  3,  1883,  the  term  paving  tile  had  no  meaning  in 
the  trade  and  commerce  of  this  country  different  from  its 
ordinary  meaning,  and  meant  tiles  used  for  paving,  and  gave 
evidence  tending  to  show  that  plaintiff's  importations  per 
Canada  and  Rhaetia  were  such  tiles ;"  and  also  "by  archi- 
tects of  long  experience  in  this  country  that  plaintiff's  tiles 
were  used  for  paving  purposes;  that  tiles  used  for  hearths 
were  considered  paving  tiles ;  that  the  hearth,  architecturally, 
was  a  part  and  an  extension  of  the  floor,  and  that  a  paving 
tile  was  a  tile  made  to  be  laid  horizontally  and  flat  and 
intended  so  to  be  used.  ,  • 

"It  appeared,  however,  that  the  principal  use  of  the  tile 
imported  per  Fumessia,  represented  at  the  trial  by  sample 
Exhibit  No.  5,  was  for  walls,  though  sometimes  used  for 
hearths,  bath-room  floors,  and  under  kitchen  sinks  and  other 
places,  at  the  date  of  the  passage  of  the  act  of  March  3,  1883 ; 
that  it  was  used  for  the  same  general  purposes  as  glazed 
encaustic  tiles. 

"That  encaustic  tiles  consist  of  two  varieties,  glazed  and 
imglazed;  the  unglazed  being  generally  used  for  floors  and 
hearths  and  the  glazed  being  generally  used  on  walls,  though 
sometimes  for  hearths  and  other  places. 

"  Testimony  was  also  given  on  the  part  of  the  plaintiff,  by 
large  dealers  in  earthenware  of  long  experience,  that  the  term 
*  earthenware '  as  used  in  the  trade  and  commerce  of  this 
country,  does  not,  and  did  not  at  the  date  of  the  passage  of 
the  tariff  act  of  March  3,  1883,  include  tiles  of  any  kind,  but 
referred  principally  to  tableware  and  pottery. 

"  It  further  appeared  that  all  the  tiles  in  suit  and  all  paving 
and  encaustic  tiles  described  in  Tariff  Schedule  B,  are  made 
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of  clay,  all  baked  in  kilns,  and  generally  made  by  the  dust 
process,  from  pulverized  clay  molded  under  pressure  in  a  dry 
state. 

"  Witnesses  on  the  part  of  the  defendant,  including  mann- 
facturers  of  tiles,  officers  of  tile  companies,  dealers,  and  sales- 
men of  tiles,  tile  designers  and  architects,  all  of  large  and  long 
experience,  testified  that  the  term  paving  tile  had  a  well-known 
designation  and  definition  in  the  trade  and  commerce  of  this 
country  on  March  3d,  1883,  and  prior  thereto,  and  referred  to 
an  unglazed,  hard-baked  tile  used  for  flooring  purposes,  and 
that  the  term  paving  tile  and  flooring  tile  at  that  time  were 
interchangeably  used  to  denote  the  same  kind  of  a  tile ;  that 
the  tiles  in  suit  were  made  of  a  different  kind  of  clay  from 
the  so-called  paving  tile ;  that  the  body  of  the  plaintiffs  tiles 
in  suit  was  softer,  more  porous,  and  a  more  expensive  body 
than  the  body  of  a  paving  tile ;  that  the  body  of  the  tiles  in 
suit  was  composed  of  china  clay,  Cornwall  stone  and  flint,  and 
some  other  materials,  costing  from  $15  to  $22  a  ton,  while 
the  clajf  used  in  the  manufacture  of  paving  tile  is  a  different 
and  cheaper  kind  of  clay,  worth  $1.50  a  ton,  and  is  not  porous 
and  not  absorbent,  and  which  body  is  baked  hard  to  stand  the 
wear  and  tear  of  being  trod  or  walked  upon ;  that  paving  tiles 
were  used  to  be  walked  and  trod  upon  where  there  was  wear 
and  tear,  and  that  the  tiles  such  as  plaintiffs  were  used  for 
walls,  facings,  dadoes,  and  decorative  purposes,  and  sometimes 
used  in  modem  hearths,  which  are  protected  by  a  fender  and 
raised  from  the  floor  and  not  to  be  walked  upon  and  are 
considered  part  of  the  mantels  and  grates  and  not  as  a  part 
of  the  floor;  that  such  tiles  as  plaintiffs  have  been  used 
somewhat  for  hearths  since  March  3,  1883,  and  were  not  used 
to  any  extent  on  hearths  prior  to  March  3d,  1883. 

"  That  the  tiles  in  suit  were  not  adapted  for  any  wear  and 
tear,  and  would  be  dangerous  to  walk  upon  on  account  of 
their  slippery  surface,  and  easily  become  broken  if  used  for 
flooring  purposes,  except  for  ornament  on  floor  borders.  That 
encaustic  tiles  are  made  of  several  kinds  of  clay  instead  of  one 
only,  with  the  colors  burned  in. 

"  That  encaustic  tiles  are  both  glazed  and  unglazed ;  that  the 
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onglazed  encaustic  were  sometimes  used  for  flooring  purposes, 
and  the  glazed  encaustic  were  for  ornamental  purposes,  and 
for  walls,  dadoes  and  facings. 

"  The  tiles  are  now  generally  made  by  the  dust  process,  dry 
clay  being  subjected  to  great  pressure  in  moulds,  and  then 
baked ;  that  the  paving  tiles  are  baked  once,  the  glazed  or 
enamelled  tiles  are  baked  twice ;  that  the  modern  hearth  is 
about  eighteen  or  twenty  inches  wide,  guarded  by  a  brass  or 
iron  fender,  anH  is  not  used  to  be  walked  upon,  and  that  such 
hearth  is  not  considered  by  architects  to  be  a  part  of  the  floor. 

"  The  testimony  of  a  potter  of  very  long  experience  tended 
to  show  that  in  his  experience  these  articles  were  earthenware." 

During  the  course  of  the  trial  the  court  held  that  there  was 
no  "  room  for  the  similitude  doctrine,"  and  that  there  was 
only  a  single  question  for  the  jury,  "  whether  they  are  paving 
tiles  or  not,"  and  plaintiff  excepted.  . 

As  to  the  importation  by  the  Canada,  the  court  instructed 
that  the  verdict  must  be  for  the  defendant  "  for  the  reason 
that  the  payment  was  not  in  fact  made  to  obtain  possession  of 
the  goods."  As  to  that  by  the  Fumessia,  the  court  directed 
a  verdict  for  the  defendant  because  the  protest  of  the  plaintiff 
restricted  him  to  the  single  claim  of  similitude  to  encaustic 
tile,  which  could  not  be  sustained  upon  the  testimony.  As  to 
the  importation  by  the  Khaetia,  the  court  charged : 

"  The  old  English  word '  ware,'  with  which  you  are  familiar 
in  the  combination  of  hardware,  tinware,  etc.,  is  a  comprehen- 
sive word.  It  is  defined  by  Worcester  and  Webster  as  '  goods, 
commodities,  merchandise,'  and  in  the  same  dictionaries  the 
term '  earthenware'  is  defined  as '  ware  made  of  earth  or  clay.' 

"  Reading  for  the  word  '  ware '  the  definition  which  the  dic- 
tionary gives  for  it,  we  will  find  as  the  definition  of  '  earthen- 
ware '  *  goods,  commodities  or  merchandise  made  of  earth  or 
clay.' 

"  That,  you  see,  is  a  very  general,  broad  and  comprehensive 
word,  and  it  was  evidently  used  by  Congress  in  that  same 
sense,  for  we  find  the  word  '  earthenware '  used  as  the  heading 
.of  a  schedule  which  contains  articles  as  dissimilar  as  a  porce- 
lain teacup,  a  Parian  vase,  a  fire-brick,  and  a  slate  pencil 
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"  To  which  plaintiflf,  by  his  counsel,  then  and  there  excepted. 

"  It  is  sufficiently  broad,  this  word  earthenware,  to  cover 
tiles,  to  cover  the  articles  imported  by  the  plaintiflf  here  as 
they  appear  and  have  been  described  by  the  witnesses ;  there- 
fore, unless  they  are  covered  by  some  other  provision  of  the 
tariflr  act,  they  must  be  held  dutiable  as  earthenware  and  the 
determination  of  the  collector  in  that  respect  sustained. 

"To  which  the  plaintiflf,  by  his  counsel,  then  and  there 
excepted." 

Several  instructions  were  requested  by  plaintiflf  and  refused, 
but  as  the  affirmative  rulings  involved  the  disposition  of  the 
questions  presented  by  them,  they  need  not  be  repeated  here. 

The  jury  found  a  verdict  for  the  defendant,  and  judgment 
was  entered  thereon,  and  a  motion  for  new  trial  having  been 
overruled,  the  case  was  brought  by  writ  of  error  to  this  court 

The  charge  of  the  court  is  reported  in  full  in  37  Fed.  Rep.  99. 

By  section  6  of  the  act  of  March  3,  1883,  (22  Stat.  488,  491, 
495,  c.  121,)  the  following  sections  of  the  Revised  Statutes 
were  reenacted  as  amended. 

"  Sec.  2499.  There  shall  be  levied,  collected  and  paid  on 
each  and  every  non-enumerated  article  which  bears  a  simili- 
tude, either  in  material,  quality,  texture  or  the  use  to  which  it 
may  be  applied,  to  any  article  enumerated  in  this  title  as 
chargeable  with  duty,  the  same  rate  of  duty  which  is  levied 
and  charged  on  the  enumerated  article  which  it  most  resembles 
in  any  of  the  particulars  before  mentioned ;  and  if  any  non- 
enumerated  article  equally  resembles  two  or  more  enumerated 
articles  on  w^hich  diflferent  rates  are  chargeable,  there  shall  be 
levied,  collected  and  paid  on  such  non-enumerated  article  the 
same  rate  of  duty  as  is  chargeable  on  the  article  which  it 
resembles  paying  the  highest  duty ;  and  on  all  articles  manu- 
factured from  two  or  more  materials  the  duty  shall  be  assessed 
at  the  highest  rates  at  which  the  component  material  of  chief 
value  may  be  chargeable." 

"  Sec.  2502.  There  shall  be  levied,  collected  and  paid  npon 
all  articles  imported  from  foreign  countries,  and  mentioned  in 
the  schedules  herein  contained,  the  rates  of  duty  which  are, 
by  the  schedules,  respectively  prescribed,  namely : " 
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"  Brown  earthenware,  common  stoneware,  gas  retorts  and 
stoneware  not  ornamented,  twenty-five  per  centum  ad  va- 
lorem. 

"China,  porcelain,  parian  and  bisque,  earthen,  stone  and 
crockery  ware,  including  plaques,  ornaments,  charms,  vases 
and  statuettes,  painted,  printed  or  gilded,  or  otherwise  dec- 
orated or  ornamented  in  any  manner,  sixty  per  centum  ad 
valorem. 

"  China,  porcelain,  parian  and  bisque  ware,  plain  white,  and 
not  ornamented  or  decorated  in  any  manner,  fifty-five  per 
centum  ad  valorem. 

"  All  other  earthen,  stone  and  crockery  ware,  white,  glazed 
or  edged,  composed  of  earthy  or  mineral  substances,  not  spe- 
cially enumerated  or  provided  for  in  this  act,  fifty-five  per 
centum  ad  valorem. 

"  Stoneware  above  the  capacity  of  ten  gallons,  twenty  per 
centum  ad  valorem. 

"  Encaustic  tUes,  thirty-five  per  centum  ad  valorem. 

"  Brick,  fire-brick  and  roofing  and  paving  tile,  not  specially 
enumerated  or  provided  for  in  this  act,  twenty  per  centum  ad 
valorem. 

"  Slate,  slate-pencils,  slate  chimney  pieces,  mantels,  slabs 
for  tables  and  all  other  manufactures  of  slate,  thirty  per 
centum  ad  valorem. 

"  Roofing-slates,  twenty-five  per  centum  ad  valorem." 

Mr.  Edward  Hartley  for  plaintiff  in  error. 

Mr,  AssisUmt  Attorney  General  Parker  for  defendant  in 
error. 

Mr.  Chief  Justice  Fulleb  delivered  the  opinion  of  the 
court. 

By  the  protest  as  to  the  importation  by  the  Rhaetia  it  was 
claimed  that  the  goods  were  subject  to  duty  at  twenty  per 


Digitized  by 


Google 


568  OCTOBER  TERM,  189L 

Opinion  of  the  Conrt. 

cent  as  paving  tiles,  or  by  similitude  to  paving  tiles,  or  charge- 
able at  thirty-five  per  cent  by  similitude  to  encaustic  tiles. 
The  entry  described  the  articles  as  "eight  hogsheads,  one 
case,  earthenware  tiles,"  and  the  collector  assessed  then^  as 
earthenware  composed  of  earthy  substances.  The  court  held 
that  the  similitude  clause  did  not  apply,  and  the  jury  found 
against  the  plaintiff  upon  the  only  issue  submitted  to  them, 
namely,  whether  the  articles  were  paving  tiles  or  earthenware. 
It  was  not  contended  that  th^se  tiles  were  encaustic  tiles,  com- 
*  posed  of  several  kinds  of  clay  instead  of  one  only  ;  and  as  to 
their  identity  with  paving  tiles,  defendant's  evidence  tended 
to  show  that  at  the  time  of  the  passage  of.  the  act  paving  tiles 
were  commercially  known  as  unglazed,  hard-baked  tiles,  and 
that  the  tiles  in  suit  were  of  a  different  kind  of  clay,  composed 
of  softer,  more  porous  and  more  expensive  clays,  and  costing 
ten  times  as  much  as  paving-tUe  clay.  We  must  assume  that 
the  tiles  were  neither  encaustic  nor  paving  tiles,  and  if  they 
properly  fell  within  the  fourth  paragraph  they  cannot  be  held 
to  be  non-enumerated  articles  and  taxed  by  similitude.  Arthur 
V.  ButUrfield,  125  U.  S.  70 ;  Mason  v.  Rol&rUon,  139  U.  S.  624. 

The  covering  of  roofs,  floors  and  walls  with  tiles  made  of 
many  diflferent  materials  is  of  very  ancient  origin,  and  there 
is  much  interesting  information  in  respect  of  their  manufac- 
ture and  that  of  pottery  to  be  found  in  works  on  those  sub- 
jects. 

So  far  as  this  case  is  concerned,  we  see  no  reason  to  question 
the  sufficiency  of  the  ordinary  definition  of  tiles  as  plates  or 
pieces  of  baked  clay,  used  for  covering  roofs,  floors  and  walls, 
and  for  ornamental  work  of  various  kinds,  as  well  as  for 
drains,  etc.  And  that  such  pieces  being  made  of  earth  are 
earthen,  and  being  earthen  goods,  commodities  or  merchan- 
dise, are  "  earthenware,"  we  think  is  clear. 

Webster  defines  "earthenware"  as  "vessels,  and  other 
utensils,  ornaments,  or  the  like,  made  of  baked  clay ; "  and  we 
agree  with  counsel  for  defendant  in  error  that  the  words  "  or 
the  like,"  and  the  cross-reference  to  "pottery,"  are  broad 
enough  to  include  the  tiles  in  suit  under  the  fourth  paragraph. 

The  title  to  Schedule  B  divides  the  subjects  under  it  into 
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two  classes,  "earthenware,"  and  "glassware,"  but  counsel 
insists  that  the  groups  are  three :  "  (1)  earthenware ;  (2)  tiles, 
brick,  and  slate ;  (3)  glass  and  glass  articles." 

Beference  is  made  to  the  tariff  legislation  since  1842  to 
fthow  that  tiles  and  earthenware  were  considered  different 
things,  and  that  tiles  were  always  associated  with  bricks  as 
similar  things.  It  is  argued  that  this  distinction  was  intended 
to  be  preserved  in  the  act  under  consideration ;  but,  we  are 
of  opinion  that  this  conclusion  does  not  follow,  and  that  it 
was  the  intention  of  Congress  to  place  all  of  the  articles  in 
Schedide  B  in  one  or  the  other  of  the  two  classes  designated 
in  the  heading.  All  of  the  schedule  relates  to  glass,  except 
the  first  nine  paragraphs.  The  first  five,  it  is  conceded,  relate 
solely  to  earthenware,  and  the  next  four  are  encaustic  tiles ; 
brick,  fire-brick,  and  roofing  and  paving  tiles;  slates,  slate- 
pencils,  etc.;  and  roofing  slates;  all  consisting  of  earths, 
though  only  two  hardened  by  man.  These  four  are  all  in 
some  respects  in  similitude,  and  although  a  difference  between 
a  Sevres  vase  and  a  roofing  slate  may  be  admitted,  they  are 
not  inappropriately  placed  where  they  are,  and  we  perceive 
no  adequate  ground  for  holding  that  they  should  be  treated 
as  a  class  by  themselves. 

The  fact  seems  to  be  that  these  tiles  were  decorative  earth- 
enware tiles,  called  in  trade,  as  appears  from  the  evidence, 
plain  glazed  and  plain  enamelled  tiles,  those  having  the  color 
in  the  glaze  being  term^  enamelled,  and  those  having  the 
color  in  the  body  being  termed  plain  glazed ;  and  in  reference 
to  such  tiles  the  department  ruling  is  that  they  are  properly 
assessed  as  "  glazed  earthenware."  Syn.  Dec.  1885,  7051 ;  and 
see  Id.  1877,  3352  ;  Id.  1878,  3705. 

We  think  the  view  taken  by  the  court  entirely  correct,  and 
this  disposes  also  of  the  importation  by  the  Fumessia.  The 
protest  rested  upon  the  sole  ground  that  the  articles  "  were 
dutiable  at  35  %  ad  valorem,  under  section  2499,  Eev.  Stat., 
by  similitude  to  encaustic  tiles."  ■  The  articles  were  described 
in  plaintiff's  entry  as  "  eight  casks  plain  white  tiles,"  and  in 
the  invoice  as  "glazed  earthenware  tiles."  The  collector 
taxed  them  under  the  fourth  paragraph. 
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It  appeared  that  the  principal  use  of  these  tiles  was  for 
walls,  though  sometimes  used  for  hearths,  bath-room  floors^ 
and  under  sinks,  and  for  the  same  general  purposes  as  glazed 
encaustic  tiles ;  but  if  they  were  covered  by  the  fourth  parar 
graph  then  they  could  not  be  classed  with  encaustic  tiles  by 
similitude.  And  that  these  "plain  white  tiles,"  or  "glazed 
earthenware  tiles  "  were  within  that  paragraph,  follows  from 
what  we  have  already  said.  There  was  nothing  to  be  sub- 
mitted to  the  jury. 

The  tiles  brought  by  the  Canada  were  described  in  plain- 
tifPs  entry  as  "two  packages  encaustic  tiles,"  and  were  de- 
livered to  plaintiflf  on  or  before  March  18,  1886.  It  was 
shown  that  a  portion  of  the  duty  was  paid  on  the  day  of 
entry,  February  26,  and  the  remainder  May  10.  As  plaintdfl 
had  been  in  possession  of  these  tiles  for  some  weeks  before 
payment  of  the  excess,  he  did  not  pay  in  order  to  obtain  pos- 
session, and  the  instruction  of  the  court  to  find  for  the  defend- 
ant was  therefore  correct. 

Plaintiffs  counsel  insists  that  he  originally  paid  the  differ- 
ence between  paving  tiles  and  encaustic  tiles  to  obtain  posses- 
sion, but  as  the  tiles  were  described  as  encaustic,  and  charge- 
able by  law  as  such  at  a  duty  of  thirty-five  per  cent,  this  con- 
tention is  inadmissible.  There  is  nothing  to  show  that  the 
Circuit  Court  was  apprised  that  plaintiflTs  claim  was  that  he 
had  paid  the  excess  between  twenty  and  thirty-five  per  cent, 
and  as  payment  of  the  excess  between  thirty-five  and  fifty- 
five  per  cent  was  made  May  10,  and  the  protest  filed  and  appeal 
taken  to  the  Secretary  of  the  Treasury  on  that  day,  it  is  plain 
that  the  Circuit  Court  was  not  mistaken  as  to  the  facts. 

Finally,  we  are  of  opinion  that  the  court  did  not  err  in 
excluding  evidence  as  to  the  purposes  for  which  similar  tiles 
were  used  after  March  3,  1883,  or  for  what  purposes  they 
were  intended  to  be  used  or  were  imported,  at  the  time  of  the 
trial.  This  came  within  the  rule  that  the  classification  is  to 
be  determined  as  of  the  date  when  the  law  imposing  the  duty 
was  passed.  Curtis  v.  Martin^  3  How.  106,  109 ;  American 
Net  and  Twine  Co.  v.  Worthington,  141  U.  S.  468,  471. 

Judgment  offiTtn^, 
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CKOSS  V,  UNITED  STATES. 

EBROB   TO   THE   SUPREME    COURT    OF    THE    DISTRICT    OF     COLUMBIA. 

^o.  1526.    Submitted  April  25, 1802.  —  Decided  May  16, 1892. 

Under  the  act  of  Febrnary  6,  1889,  "  to  provide  for  writs  of  error  in  capi- 
tal cases,"  25  Stat.  655,  c.  113,  a  writ  of  error  does  not  lie  from  this 
court  to  the  Supreme  Court  of  the  District  of  Columbia  to  review  a 
judgment  of  that  court  in  general  term  affirming  a  judgment  of  the 
trial  court  convicting  a  person  of  a  capital  crime. 

Motion  to  dismiss.  The  case  is  stated  in  the  opinion  of  the 
court. 

Mr,  Solicitor  General  for  the  motion. 

Mr.  Charles  Maurice  Smith  and  Mr.  Joseph  ShiUington 
opposing. 

Mr.  Chief  Justice  Fuller  delivered  the  opinion  of  the 
court. 

William  D.  Cross  was  tried  upon  an  indictment  for  murder 
in  the  Supreme  Court  of  the  District  of  Columbia,  holding  a 
criminal  term,  in  March,  1890,  and  a  verdict  of  guilty  having 
been  returned,  and  a  motion  for  a  new  trial  heard  and  over- 
ruled, was  sentenced  to  death.  He  thereupon  prosecuted  an 
appeal  to  the  court  in  general  term,  which  reversed  the 
conviction  and  granted  a  new  trial.     19  Dist.  Columb.  562. 

A  second  trial  was  had  at  the  June,  1891,  special  criminal 
terra,  which  again  resulted  in  a  verdict  of  guilty,  and,  a 
motion  for  a  new  trial  having  been  made  and  overruled,  he 
was,  July  30,  1891,  sentenced  to  be  executed  January  22, 
1892.  From  this  conviction  he  prosecuted  an  appeal  to  the 
court  in  general  term,  which,  on  January.  12,  1892,  finding 
no  error  in  the  record,  affirmed  the  judgment.  The  opinion, 
by  Cox,  J.,  will  be  found  in  20  Washington  Law  Rep.  98. 

On  January  21  a  writ  of  error  from  this  court  was  allowed, 
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on  petition,  by  the  Chief  Justice  of  that  court,  citation  was 
signed  and  served,  and  the  time  for  filing  the  record  en- 
larged. 

On  the  same  day  an  order  was  entered  by  the  court  in 
general  term,  "  that  the  execution  of  the  sentence  of  death 
pronounced  against  the  defendant  by  the  special  term  of 
this  court  on  the  thirtieth  day  of  July  in  the  year  of  our 
Lord  one  thousand  eight  hujidred  and  ninety-one,  to  take 
place  on  the  twenty-second  day  of  January,  1892,  be  and  the 
same  is  hereby  postponed  until  the  tenth  day  of  June,  1892, 
between  the  same  hours  specified  in  the  said  judgment  of  the 
said  special  term." 

The  case  comes  before  us  on  motion  to  dismiss  the  writ  of 
error. 

Under  aots  of  Congress,  the  Supreme  Court  of  the  District 
of  Columbia  consists  of  one  chief  justice  and  six  associate 
justices,  appointed  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  and  holding  their  offices  during 
good  behavior.  Special  and  general  terms  of  the  court,  and 
appeals  from  the  former  to  the  latter,  are  provided  for.  Gen- 
eral terms  may  be  held  by  three  justices,  two  constituting  a 
quorum,  while  special  terms  are  held  by  one  justice.  Any 
one  of  the  justices  may  hold  a  criminal  court  for  the  trial 
of  all  crimes  and  offences  arising  in  the  District.  Rev.  Stat 
Dist.  Col.  §§  750,  753,  754,  757,  762,  763,  772;  19  .Stat.  240, 
c.  69,  §  2 ;  20  Stat.  320,  c.  99,  §  1. 

By  the  act  of  July  7, 1838, 5  Stat.  306,  c.  192,  a  Criminal  Court 
was  established  in  the  District  of  Columbia ;  and  it  was  held 
in  Ex  parte  Bradley^  7  Wall.  364,  at  our  December  term, 
1868,  that  under  the  act  of  March  3,  1863,  12  Stat.  762,  c. 
91,  by  which  the  courts  of  the  District  were  reorganized,  the 
Criminal  Court  still  remained  a  separate  and  independent 
court,  although  held  by  a  justice  of  the  Supreme  Court  of  the 
District  created  by  the  act,  and  that  the  only  jurisdiction  of 
the  Supreme  Court  in  criminal  cases  was  in  an  appellate 
form.  But  by  the  act  of  June  21, 1870, 16  Stat.  160,  c.  141, 
it  was  provided,  as  now  embodied  in  section  753  of  the  Re- 
vised Statutes  of  the  District,  that  the  several  general  ternis 
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and  special  terms  of  the  various  courts,  circuit,  district,  and 
criminal,  should  be  considered  terms  of  the  Supreme  Court  of 
the  District,  and  that  the  judgments,  decrees,  sentences,  etc., 
of  the  general  terms,  and  of  the  special  terms,  and  of  the 
various  courts  should  be  the  judgments,  decrees,  sentences,  etc., 
of  the  Supreme  Court,  but  that  this  should  not  aflfect  the 
right  of  appeal  as  provided  by  law. 

Section  772  reads:  "Any  party  aggrieved  by  any  order, 
judgment  or  decree,  made  or  pronounced  at  any  special  term, 
may,  if  the  same  involve  the  merits  of  the  action  or  proceed- 
ing, appeal  therefrom  to  the  general  term  of  the  supreme 
court,  and  upon  such  appeal  the  general  term  shaU  review 
such  order,  judgment  or  decree,  and  affirm,  reverse  or  modify 
the  same,  as  shall  be  just." 

And  under  section  770:  "The  supreme  court  in  general 
term,  shall  adopt  such  rules  as  it  may  think  proper  to  regu- 
late the  time  and  manner  of  making  appeals  from  the  special 
term  to  the  general  term,"  etc. 

The  act  of  February  25,  1879,  20  Stat.  320,  c.  99,  forbade 
any  justice  to  sit  in  general  term  to  hear  an  appeal  from  any 
judgment  or  decree  or  order  which  he  may  have  rendered  at 
special  term. 

By  the  act  of  1838  a  writ  of  error  lay  to  the  Criminal 
Court  from  the  Circuit  Court  of  the  District,  and  postpone- 
ment of  execution  in  capital  cases  was  provided  for,  and  this 
was  carried  into  §  845  of  the  District  Kevised  Statutes. 

The  Supreme  Court  sitting  at  special  term  and  the  Supreme 
Court  sitting  in  general  term  are  the  same  tribunal,  but  the 
court  in  general  term  exercises  appellate  powers  and  is  an 
appellate  court,  although  it  may  also  exercise  jurisdiction  in 
hearing  matters  in  the  first  instance,  (Eev.  Stat.  Dist.  Col. 
§§  770, 800,)  and  the  final  judgments  or  decrees  which  may  be 
brought  here  by  appeal  or  writ  of  error  are  those  rendered  by 
the  general  term.  Such  review  may  be  had  when  the  matter 
in  dispute  exceeds  $5000,  (Rev.  Stat.  §  705 ;  20  Stat.  320, 
0.  99,  §  4 ;  23  Stat.  443,  c.  355,  §  1 ;  Rev.  Stat.  Dist.  Col. 
§§  846,  847;)  but  necessarily  this  does  not  apply  to  criminal 
cases. 
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The  language  of  sections  846,  847  of  the  Revised  Statutes  ^ 
of  the  District  of  Columbia  in  reference  to  the  reexamination 
of  the  final  orders,  judgments  or  decrees  of  the  Supreme 
Court  of  the  District  is  taken  froji  the  act  of  March  3, 1863, 
12  Stat.  762, 764,  c.  91,  §  11,  which  was  itself  adopted  from  sec- 
tion  8  of  the  act  of  February  27,  1801,  2  Stat  103,  c.  15, 
repeated  in  the  act  of  February  25,  1879,  20  Stat.  320,  c.  99, 
§  4,  and  referred  to  in  the  act  of  March  3,  1885,  23  Stat  443, 
c.  355,  and  is  always  coupled  with  the  provision  that  the 
appellate  jurisdiction  should  not  be  exercised  except  where 
the  matter  in  dispute  exceeds  a  certain  sum,  or,  under  the  act 
of  1885,  where  the  validity  of  a  patent  or  copyright  is  involved 
or  the  validity  of  a  treaty  or  statute  of  or  authority  exercised 
under  the  United  States  is  drawn  in  question. 

We  have,  of  course,  no  general  authority  to  review,  on  error 
or  appeal,  the  judgments  of  the  Circuit  Courts  of  the  United 
States  in  cases  within  their  criminal  jurisdiction,  or  those  of 
the  Supreme  Court  of  the  District  of  Columbia  or  of  the  Ter- 
ritories; and  when  such  jurisdiction  is  intended  to  be  con- 
ferred, it  should  bet  done  in  clear  and  explicit  langoa^ 
Famsworth  v.  Moiitcma,  129  U.  S.  104;  United  States  v. 
Sanges,  144  U.  S.  310,  320 ;  United  States  v.  More^  3  Cranch, 
159. 

United  States  v.  More  was  decided  in  February,  1805,  and 
from  that  time  it  has  been  assumed  that  criminal  cases  could 
not  be  brought  from  the  courts  of  the  District  to  this  court. 

In  such  cases,  remarked  Mr.  Justice  Miller  in  jEp  park 
Bigelow,  113  U.  S.  328,  329,  "  The  act  of  Congress  has  made 
the  judgment  of  that  court  conclusive,  as  it  had  a  right  to  do, 
and  the  defendant  having  one  review  of  his  trial  and  judg- 
ment has  no  special  reason  to  complain." 

By  sections  651  and  697  of  the  Revised  Statutes  provision 
was  made  for  a  review  of  questions  arising  in  criminal  cases 
under  certificates  of  division  of  opinion,  and  this  was  so  pro- 
vided as  early  as  1802.  Act  of  April  29,  1802,  §  6,  2  Stat 
156,  159,  c.  31.  But  this  provision  has  .never  been  supposed 
to  refer  to  the  courts  of  the  District  of  Columbia. 

By  section  five  of  the  Judiciar}^  Act  of  March  3, 1S91,  26 
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Stat.  826,  c.  617,  it  is  provided  that  appeals  and  writs  of  error 
may  be  taken  "  from  the  District  Courts  or  from  the  existing 
Circuit  Courts  directly  to  this  court  in  cases  of  conviction  of  a 
capital  or  otherwise  infamous  crime ; "  and  we  have  been  con- 
strained to  hold  that  the  judgments  of  the  Supreme  Court  of 
the  District  of  Columbia  in  criminal  cases  are  not  embraced 
by  the  provisions  of  that  section.  In  re  Heath,  Petitioner, 
144  U.  S.  92.  Unless,  therefore,  as  is  indeed  not  disputed, 
this  writ  of  error  comes  within  the  act  of  Congress  of  Febru- 
ary 6,  1889,  entitled  "  An  act  to  abolish  Circuit  Court  powers 
of  certain  District  Courts  of  the  United  States  and  to  provide 
for  writs  of  error  in  capital  cases  and  for  other  purposes,"  26 
Stat.  656,  c.  113,  it  cannot  be  maintained.  This  act  contains 
seven  sections,  of  which  the  first  five  relate,  in  substance,  to 
the  establishment  of  Circuit  Courts  for  the  Eastern  District  of 
Arkansas,  the  Northern  District  of  Mississippi,  and  the  West- 
em  District  of  South  Carolina,  and  the  withdrawal  of  Circuit 
Court  powers  from  certain  District  Courts.  The  seventh  pro- 
vides when  the  act  shall  take  effect. 

Section  six  is  as  follows :  "  That  hereafter  in  all  cases  of 
conviction  of  crime  the  punishment  of  which  provided  by  law 
is  death,  tried  before  any  court  of  the  United  States,  the  final 
judgment  of  such  court  against  the  respondent  shall,  upon  the 
application  of  the  respondent,  be  reexamined,  reversed  or 
afi^rmed  by  the  Supreme  Court  of  the  United  States  upon  a 
writ  of  error,  under  such  rules  and  regulations  as  said  court 
may  prescribe.  Every  such  writ  of  error  shall  be  allowed  as 
of  right  and  without  the  requirement  of  any  security  for  the 
prosecution  of  the  same  or  for  costs.  Upon  the  allowance  of 
every  such  writ  of  error,  it  shall  be  the  duty  of  the  clerk  of 
the  court  to  which  the  writ  of  error  shall  be  directed  to  forth- 
with transmit  to  the  Clerk  of  the  Supreme  Court  of  the  United 
States  a  certified  transcript  of  the  record  in  such  case,  and  it 
shall  be  the  duty  of  the  Clerk  of  the  Supreme  Court  of  the 
United  States  to  receive,  file  and  docket  the  same.  Every 
such  writ  of  error  shall  during  its  pendency  operate  as  a  stay 
of  proceedings  upon  the  judgment  in  respect  of  which  it  is 
sued  out.     Any  such  writ  of  error  may  be  filed  and  docketed 
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in  said  Supreme  Court  at  any  time  in  a  term  held  prior  to  the 
term  named  in  the  citation  as  well  as  at  the  term  so  named; 
and  all  such  writs  of  error  shall  be  advanced  to  a  speedy  hear- 
ing on  motion  of  either  party.  When  any  such  judgment 
shall  be  either  reversed  or  affirmed  the  cause  shall  be  re- 
manded to  the  court  from  whence  it  came  for  further  proceed- 
ings in  accordance  with  the  decision  of  the  Supreme  Court, 
and  the  court  to  which  such  cause  is  so  remanded  shall  have 
power  to  cause  such  judgment  of  the  Supreme  Court  to  be 
carried  into  execution.  No  such  writ  of  error  shall  be  sued 
out  or  granted  unless  a  petition  therefor  shall  be  filed  with 
clerk  of  the  court  in  which  the  trial  shaU  have  been  had  dur- 
ing the  same  term  or  within  such  time,  not  exceeding  sixty 
days  next  after  the  expiration  of  the  term  of  the  court  at 
which  the  trial  shall  have  been  had,  as  the  court  may  for 
cause  allow  by  order  entered  of  record."  Taking  the  sixth 
section  in  connection  with  the  others,  it  would  be  quite  within 
accepted  rules  of  construction  to  conclude  that  it  refers  only  to 
Circuit  and  District  Courts  of  the  United  States,  and  this  is 
worthy  of  mention,  though  not  the  ground  of  our  decision. 

It  is  contended  on  behalf  of  the  government  that  the  writ 
of  error  will  not  lie  because  the  Supreme  Court  of  the  District 
of  Columbia  is  not  a  court  of  the  United  States,  within  the 
intent  and  meaning  of  the  section.  McAllister  v.  United 
States^  141  U.  S.  174,  is  cited  with  the  decisions  referred  to 
therein,  as  sustaining  that  view ;  but  it  is  to  be  remembered 
that  that  case  referred  to  territorial  courts  only ;  and,  more- 
over, if  the  disposal  of  the  motion  turned  on  this  point,  the 
words  "  any  court  of  the  United  States  "  are  so  comprehensive 
that,  used  as  they  are  in  connection  with  convictions  subject 
to  the  penalty  of  death,  the  conclusion  might  be  too  technical 
that  Congress  intended  to  distinguish  between  courts  of  one 
class  and  of  the  other.  But  the  difficulty  with  the  section  is 
that  it  manifestly  does  not  contemplate  the  allowance  of  a 
writ  of  error  to  any  appellate  tribunal,  but  only  to  review 
the  final  judgment  of  the  court  before  which  the  respondent 
was  tried,  where  such  judgment  could  not  otherwise  be 
reviewed  by  writ  of  error  or  appeal.     It  is  the  final  judgment 
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of  the  trial  court  that  may  be  reexamined  upon  the  applica- 
tion of  the  respondent,  and  it  is  to  that  court  the  cause  is  to 
be  remanded,  and  by  that  court  that  the  judgment  of  this  court 
is  to  be  carried  into  execution.  The  obvious  object  was  to 
secure  a  review  by  some  other  court  than  that  which  passed 
upon  the  case  at  msiprius.  Such  review  by  two  other  courts 
.  was  not  within  the  intention,  as  the  Judiciary  Act  of  March 
3,  1891,  shows.  This  is  made  still  clearer  by  the  further  pro- 
vision that  no  such  writ  of  error  "  shall  be  sued  out  or  granted 
unless  a  petition  therefor  shall  be  filed  with  the  clerk  of 
the  court  in  which  the  trial  shall  have  been  had  during 
the  same  term  or  within  such  time,  not  exceeding  sixty  days 
next  after  the  expiration  of  the  term  of  the  court  at  which 
the  trial  shall  have  been  had,  as  the  court  may  for  cause  allow 
by  order  entered  of  record."  This  language  is  entirely  inap- 
plicable to  the  prosecution  of  a  writ  of  error  to  the  judgment 
of  an  appellate  tribunal  affirming  the  judgment  of  the  trial 
court.    Ajid  the  case  before  us  shows  this. 

The  Supreme  Court  of  the  District  of  Columbia  sitting  in  gen- 
eral term  in  review  of  the  sentences  of  the  Criminal  Court  held 
by  one  of  the  justices,  occupies  the  same  position  as  any  other 
court  with  appellate  jurisdiction.  It  has  in  this  case  affirmed  the 
judgment  of  the  Criminal  Court.  The  writ  of  error  from  this 
court  was  not  granted  upon  a  petition  filed  during  the  term, 
or  within  sixty  days  next  after  the  expiration  of  the  term, 
of  the  court  at  which  the  trial  was  had  and  sentence  pro- 
nounced, yet  the  statute  is  explicit  that  no  such  writ  of  error 
shall  be  sued  out  or  granted  unless  thus  applied  for.  Ball  v. 
United  States,  140  U.  S.  118, 129.  What  happened  here  would 
happen  in  most,  if  not  aU,  cases  if  appellate  tribunals  were  em- 
braced by  the  section.  Compliance  with  the  law  would  be 
weUnigh,  if  not  altogether,  impossible. 

It  is  to  be  observed  that  the  writ  runs  to  the  judgment  of  the 
general  term,  yet  if  this  man  goes  to  his  death,  it  is  not  by  force 
of  the  judgment  of  the  general  term,  but  of  the  sentence  of  the 
criminal  term.  The  court  in  general  term  did  indeed  postpone 
the  execution  of  the  sentence  to  another  day,  a  postponement 
rendered  necessary  by  the  granting  of  this  writ,  but  its  judgment 
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was  one  of  affirmance  merely.  We  have  recently  had  occar 
sion  to  consider  the  distinction  between  such  a  judgment  and* 
the  original  sentence,  in  Schwab  v.  Berggren  and  Fidden  v. 
lUmois^  143  U.  S.  442,  452.  It  was  ruled  in  those  cases  that 
the  presence  of  defendants  condemned  to  death  was  not  essen- 
tial when  the  judgments  were  affirmed  against  them  by  the 
appellate  court,  and  that  the  sentences  were  not  vacated  by 
the  writs  of  error,  but  only  their  execution  stayed  pending 
proceedings  in  the  higher  court.  The  Supreme  Court  of 
Illinois,  under  statutory  authority,  fixed  another  day  when 
the  punishment  prescribed  by  the  judgments  which  it  affirmed 
should  be  inflicted,  but  it  was  held  that  that  did  not  affect  the 
question  raised,  as  no  re-sentence  was  required ;  and,  besides, 
that  the  time  and  place  of  execution  were  not  strictly  parts 
of  the  judgment  or  sentence  unless  made  so  by  statute.  143 
U.  S.  452. 

In  the  light  of  these  considerations,  we  cannot  entertain 
any  other  view  of  the  purview  of  this  section  than  that  above 
expressed.  We  are  of  opinion  that  the  act  of  February  6, 1889, 
did  not  authorize  the  issue  of  this  writ,  and  we  are  therefore 

compelled  to  order  the  writ  of  error  to  be 

Dismissed. 


OTEKI  V.   SCALZO. 

APPEAL    FKOM    THE    CIRCUIT    COURT    OF    THE    UNITED    STATES   FOB 
THE    EASTERN    DISTRICT   OF   LOUISIANA. 

No.  166.    Argued  April  8, 1892.  —  Decided  May  16, 1802. 

A  biU  In  equity  set  forth  the  making  of  a  partnership  between  the  plain- 
tiff^ S.  and  R.  and  the  defendant  O.,  each  to  contribute  $5000.  It 
charged  fraud,  misappropriation  of  money  and  mismanagement  on  the 
part  of  O. ;  that  he  had  vilified  and  traduced  them,  for  which  they  reserved 
their  right  of  action,  and  it  prayed  (1)  for  a  receiver;  (2)  that  the 
$15,000  capital  so  contributed  should  be  paid  into  court;  (3)  for  an 
injunction  restraining  O.  from  using  the  partnership  name,  etc. ;  (*)  fo' 
a  dissolution.  The  cause  was  referred  to  a  master  to  take  proof  and 
report.  The  master  found  that  there  had  l>een  violations  of  the  partner- 
ship agreement  by  the  plaintiffs  in  not  paying  up  their  contributions  to 
the  capital  at  the  times  agreed  upon  and  by  O.  in  various  ways  set  forth. 
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but  that  these  had  been  condoned  in  November^  1884,  the  pUintiffs  pay- 
ing np  their  capital  in  full ;  that  the  partnership  therefore  was  to  be 
regarded  as  continuing  uninterruptedly  from  July  1,  1884,  to  February  2, 
1885,  when  O.  was  called  to  answer  in  the  state  court  the  suit  of  his  co- 
partners for  its  dissolution,  from  which  time  it  was  to  be  regarded  as 
dissolved ;  «nd  that  the  plaintiffs  had  incurred  expenses  on  behalf  of  the 
firm  amounting  to  $2538.52.  On  the  coming  in  of  this  report,  it  appearing 
that  R.  had  assigned  all  his  interest  in  the  suit  to  S.,  the  court  decreed 
that  S.  for  himself,  and  as  subrogee  of  R.,  recover  from  O.  $10,000,  with 
Interest;  that  in  other  respects  the  report  be  confirmed;  and  *'  that  the 
complainants'  bill  of  complaint  be  dismissed  without  prejudice  to  their 
rig;ht  in  some  other  form  of  action,  as  they  may  be  advised,  to  prosecute 
the  matter  of  defamation  of  character  set  forth  in  the  bill  of  complaint.*' 
Held, 

(1)  That  equity  has  jurisdiction,  where  a  person  has  been  induced,  by 

fraudulent  representations,  to  enter  into  a  partnership,  to  rescind 
the  contract  at  his  instance,  and  put  an  end  to  it  ah  initio  ; 

(2)  That  if  the  case,  upon  the  evidence,  did  not  entitle  complainants  to 

a  return  of  their  capital,  and  to  be  placed  in  the  same  situation,  as 
far  as  practicable,  as  if  they  had  never  entered  into  the  partner- 
ship, but  did  authorize  the  ordinary  decree  for  a  dissolution  and 
accounting,  relief  could  be  awarded  in  the  latter  aspect,  even 
though  the  bill  were  not  framed  with  precision,  in  the  alternative, 
for  a  cancellation  or  for  a  dissolution  and  accounting ;  and  that  if 
the  specific  prayer  were  insufficient,  such  a  decree  could  be  main- 
tained under  the  prayer  for  general  relief,  since  it  would  be  con- 
formable to  the  case  made  by  the  bill ; 

(3)  That  the  Circuit  Court  did  not  err  in  rendering  a  decree  at  variance 

with  the  conclusions  of  the  master  (Kimberly  v.  Arms,  129  U.  S. 
512,  distinguished) ;  * 

(4)  That  the  evidence  did  not  furnish  sufficient  ground  for  decreeing 

that  complainants  are  entitled  to  the  return  of  their  capital,  within 
the  principle  of  the  rule  which  has  sometimes  been  applied  in  such 
cases; 

(5)  That  the  master  was  correct  in  holding  that  the  preponderance  of 

evidence  was  to  the  effect  that  O.'s  action  early  in  October,  in 
regard  to  continuing  the  business  in  his  own  name,  was  condoned, 
and  the  difficulties  between  the  partners  adjusted  for  the  time 
being; 

(6)  That  the  case  was  one  for  an  accounting  rather  than  necessarily  for 

a  return  of  capital;  and  that  complainants  should  not  be  rein- 
stated at  defendant's  expense  in  the  same  position  as  if  they  had 
not  entered  upon  an  enterprise  which  turned  out  to  be  unfortunate. 

The  court  stated  the  case  as  follows : 

Vincenzo  Scalzo  and  the  firm  of  Randazzo  &  Di  Christina, 
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composed  of  Vincenzo  Randazzo  and  Antonio  Di  Christina, 
aliens,  filed  their  bill  of  complaint  against  Joseph  Oteri,  a 
citizen  of  the  State  of  Louisiana,  in  the  United  States  Circuit 
Court  for  the  Eastern  District  of  Louisiana,  June  11,  1885, 
alleging  that  on  June  24,  1884,  complainants  entered  into  a 
contract  of  copartnership  with  defendant  to  carry  on  a  gen- 
eral commission  business  and  import  fruits  from  Europe,  as 
set  forth,  under  the  firm  name  of  Joseph  Oteri  &  Co. ;  that 
Scalzo,  Di  Christina  and  Oteri  went  to  Europe  thereafter  in 
the  summer  of  1884  to  make  arrangements  for  such  copart- 
nership, and  after  various  contracts  had  been  made  in  the 
firm  name,  Scalzo  was  authorized  by  his  copartners  to  remain 
a  longer  time  to  make  additional  contracts,  which  he  did; 
and  that  thereafter  consignments  under  said  contracts  coming 
to  Joseph  Oteri  &  Co.  were  declined  by  Oteri  against  the 
protest  of  complainants,  who  were  obliged  to  care  for  and 
protect  the  same.  It  was  further  averred  that  on  October  7, 
1884,  defendant,  in  violation  of  the  contract  of  copartnership, 
"  (and  with  malice,  without  cause,  probable  or  otherwise,  and 
in  bad  faith,  for  which  orators  reserve  their  action  for  dam- 
ages,) "  after  said  contracts  had  been  made  in  good  faith  for 
the  firm  and  before  any  partnership  assets  or  capital  had  been 
used,  wrote  to  various  parties  in  Italy  that  all  contracts  made 
for  the  firm  should  enure  to  his  private  benefit,  and  he  would 
not  recognize  his  firm  therein ;  that  Oteri  had  refused  to 
make  or  cause  to  be  made,  as  the  general  manager  of  the 
affairs  of  the  firm,  monthly  trial  balances  as  agreed  upon, 
notwithstanding  complainants'  demand;  that  defendant  had 
vilified  and  traduced  their  character  and  injured  their  credit 
and  business  reputation,  and  refused  to  carry  out  contracts 
for  the  firm,  made  with  his  knowledge  and  consent ;  that  he 
held  in  his  hands  complainants'  money  amounting  to  $10,000, 
and  refused  to  return  the  same,  although  duly  demanded; 
and  that  "  they  are  entitled  to  be  refunded  their  said  capital 
Avith  legal  interest  from  the  24th  day  of  June,  1884." 

The  bill  further  alleged  that,  apart  from  the  acts  of  the 
defendant  in  refusing  various  consignments  made  to  the  firm 
under  their  contracts  in  Europe,  they  were  not  aware  until 
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a  short  time  since  of  his  fraudulent  act  in  declining  and 
refusing  to  carry  on  the  contract  of  copartnership.  Com- 
plainants further  set  up  misconduct  as  to  a  cargo,  in  respect 
of  which  defendant  declined  to  attend  to  the  interests  of  the 
firm,  and  involved  complainants  in  loss  and  damage  to  the 
consignors  in  a  large  sum,  as  they  were  obliged  to  protect 
the  consignment  and  save  themselves  from  furtlier  loss,  the 
proceeds  being  paid  over  to  Oteri  for  the  benefit  of  the  con- 
signor. Complainants  charged  that  they  were  ignorant  as  to 
the  partnership  affairs ;  that  defendant  declined  to  give  any 
knowledge  of  or  concerning  the  same;  that  defendant  had 
converted  the  funds  of  complainants  to  his  own  use,  and  had 
not  held  the  same  to  the  credit  of  the  partnership ;  and  that 
the  capital  should  be  deemed  to  be  taken  as  a  part  of  the 
assets  of  the  partnership  liable  to  the  claims  of  the  creditors 
thereof,  if  any  existed,  or  be  refunded  to  complainants  with 
interest,  if  there  were  no  creditors.  Complainants  then  prayed 
as  follows :  "  1.  That  a  receiver  may  be  appointed  to  take 
charge  of  all  partnership  books  and  papers  and  accounts,  goods, 
and  effects,  and  to  collect  the  debts  due  thereto,  and  to  pre- 
serve and  dispose  of  the  same  under  the  direction  of  the  court. 
2.  That  said  Joseph  Oteri  may  be  required  to  bring  into  this 
court,  to  be  deposited  to  the  credit  of  this  cause,  the  afore- 
said sum  of  fifteen  thousand*  dollars  and  such  other  sum  as 
may  be  in  his  hands  arising  from  profits  thereof  or  thereon, 
either  in  the  business  of  said  copartnership  (if  any)  or  from 
the  use  thereof  by  said  Joseph  Oteri.  3.  That  the  said 
Joseph  Oteri  may  by  injunction  be  restrained  from  using  the 
name  of  said  copartnership,  negotiating  any  bill  or  note  in 
said  copartnership  name,  or  contracting  any  debt  whatsoever 
on  account  thereof,  or  in  any  manner  intermeddling  there- 
with. 4.  That  said  partnership  may  be  decreed  to  be  dis- 
solved as  if  the  same  had  never  been  made,  by  reason  of  the 
acts  of  said  defendant ;  that  an  account  of  its  business  may 
be  taken  under  the  direction  of  this  court,  and  that  its  legal 
liabilities  may  be  paid  and  charged  against  the  said  Joseph 
Oteri,  and  that  the  capital  of  your  orators,  with  interest, 
be  restored  to  them  in  the  premises  or  otherwise  at  the  discre- 
tion of  the  court ; "  and  for  general  relief. 
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Defendant  filed  a  general  demurrer,  which  was  overruled 
by  the  court,  and  thereupon  filed  his  answer,  to  which  was 
attached  a  certified  copy  of  the  partnership  act.    Defendant 
admitted  that  Scalzo,  Di  Christina  and  himself  went  to  Europe, 
in  furtherance  of  the  partnership  business,  but  denied  that 
Scalzo  was  authorized  to  make  contracts,  and  averred  that  if 
he  made  any  they  were  unauthorized  by  the  firm,  and  not 
binding  upon  it  or  the  defendant.     He  denied  refusing  to  ac- 
cept consignments  coming  to  the  firm,  except  that  he  refused 
to  recognize  or  to  be  bound  by  a  contract  made  by  Scalzo  with 
his  brother  in  Sicily  to  ship  fruit  to  the  firm,  which  contract 
Scalzo  had  no  right  or  authority  to  make ;  and  denied  that  he 
wrote  to  Italy  as  alleged,  or  that  monthly  balances  had  not 
been  furnished,  or  that  he  had  vilified  and  traduced  complain- 
ants, or  converted  their  money,  or  involved  them  in  loss  and 
damage  in  respect  of  the^sale  of  a  particular  cargo.     Defend- 
ant also  denied  that  complainants  were  not  aware  of  how  the 
partnership  funds  were  invested,  and  alleged  that  books  of  ac- 
count were  kept  which  were  always  open  to  the  examination  of 
complainants,  and  he  annexed  the  last  trial  balance  from  the 
books ;  a  statement  of  the  assets  and  liabilities  of  the  firm ;  a 
statement  of  the  profit  and  loss  account ;  and  a  statement  of 
what  was  due  to  each  partner,  all  as  of  the  first  day  of  June, 
1885.     Defendant  averred  that  since  June  1, 1886,  and  for  a 
long  time  prior  thereto,  he  had  transacted  no  business  for  the 
firm  on  account  of  complainants  having  sued  for  a  dissolution 
P'ebruary  4, 1885 ;  and  he  alleged  that  the  statements  annexed 
correctly  exhibited  the  state  of  the  affairs  of  the  firm  at  their 
date. 

These  statements  showed  cash  on  hand  $3517.26,  after  de- 
ducting an  outstanding  liability  of  $140,  and  uncollected  assets 
to  the  amount  of  $5029.39,  including  the  note  of  one  Zuccas 
for  $2320.75 ;  expenses,  $3542.98,  and  other  items  of  profit 
and  loss,  resulting  in  a  loss  of  $2658.74.  Oteri  was  credited 
with  $5000  and  a  cash  item  of  $74.61,  and  debited  with  cash 
drawn,  $1465.07 ;  one-third  of  loss,  $886.24 ;  one-third  of  assets 
uncollected,  $1676.46 ;  and  a  balance  of  cash  due  him  of 
$1046.84. 
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Scalzo  was  credited  with  $5000,  and  cash,  $1026.93;  and 
charged  with  cash  drawn,  $2197.33 ;  one-third  loss,  $886.24 ; 
one-third  uncollected  assets,  $1676.47 ;  and  a  balance  of  cash 
due  him  of  $1266.88. 

Kandazzo  and  Di  Christina  were  credited  with  $5000  and  a 
cash  item  of  $15 ;  and  charged  with  cash  drawn,  $1248.75; 
one-third  loss,  $886.25 ;  one-third  assets  uncollected,  $1676.46; 
and  a  balance  of  cash  due  them  of  $1203.54. 

The  act  of  copartnership  was  annexed,  signed  by  the  parties 
and  stating  that  they  appeared  before  a  notary  public,  and 
"  declared  that  they  hereby  agree  to  enter  into  a  copartner- 
ship for  the  purpose  of  carrying  on  a  general  commission  busi- 
ness and  the  importation  of  fruit  from  Europe  and  for  all 
matters  and  things  thereto  appertaining  under  the  following 
stipulations  and  conditions,  to  wit : 

"  First.  The  partnership  is  to  be  carried  on  under  the  firm 
name  of  Joseph  Oteri  &  Co.,  is  to  be  domiciled  in  the  city  of 
New  Orleans,  and  is  to  exist  and  continue  for  the  space  of  two 
years,  to  be  computed  as  commencing  on  and  from  the  first 
day  of  July,  eighteen  hundred  and  eighty-four,  unless  sooner 
dissolved  by  mutual  consent. 

"  Second.  The  capital  invested  in  this  copartnership  consists 
of  a  sum  of  fifteen  thousand  dollars  ($15,000)  in  United  States 
currency  and  has  been  contributed  by  the  parties  hereto  in 
the  manner  following,  to  wit : 

"  Five  thousand  dollars  each  of  said  Oteri  and  Scalzo,  and 
the  remaining  five  thousand  dollars  by  said  firm  of  Kandazzo 
and  Di  Christina. 

"  It  is  hereby  agreed  that  in  the  event  more  capital  should 
be  needed  at  any  time  during  the  existence  of  the  contract  to 
carry  on  said  business  the  said  Joseph  Oteri  shall,  if  he  deems 
proper  and  not  otherwise,  furnish  same  surplus  capital  thus 
needed,  and  shall  be  entitled  to  and  charge  interest  thereon 
at  the  rate  of  eight  per  cent  per  annum. 

"Third.  It  is  hereby  furthermore  agreed  that  said  Oteri 
shall  be  the  manager  of  said  firm  and  as  such  have  the  exclu- 
sive control  and'  direction  of  its  affairs,  as  also  of  signing  all 
documents  of  whatsoever  nature  or  kind,  without  any  excep- 
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tion  or  reservation  whatsoever,  pertaining  to  the  busings  of  the 
said  firm  and  be,  as  he  is,  alone  entitled  to  sign  the  name  ol 
said  firm  on  all  checks,  bills  of  exchange,  acceptances,  bills  of 
lading,  promissory  notes  or  other  obligations  of  said  firm; 
and  that  in  the  event  of  any  other  partner  or  partners  infring- 
ing or  violating,  this  agreement  by  sending  any  orders  to 
Europe  or  elsewhere  or  by  signing  any  other  documents  what- 
soever, then,  and  in  such  an  event,  the  interest  of  the  default- 
ing partner  or  partners  shall  at  once  cease  and  determine. 

"  Fourth.  That  said  Oteri  shall,  as  he  is  hereby  empowered 
to,  delegate  all  or  part  of  his  powers  herein  by  power  of  at- 
torney to  one  or  more  persons  wherever  in  his  judgment  he 
shall  deem  the  same  expedient. 

"Fifth.  Books  of  account  shall  be  kept  in  which  all  the 
dealings  and  transactions  of  said  firm  shall  be  entered  from 
day  to  day  and  fairly  written,  from  which  trial  balances  shall 
be  taken  monthly  and  a  final  balance  at  the  end  of  each  year, 
which  books  shall  be  kept  at  all  times  open  to  the  inspection 
of  all  parties  in  interest. 

"  Sixth.  All  profits,  gains  and  increases  arising  or  accruing 
from  said  business,  and  all  losses,  charges  and  expenses  whatso- 
ever incidental  thereto  shall  be  shared  and  divided  and  borne  out 
and  paid  by  the  parties  hereto  in  the  proportions  of  one-third  to 
each  of  said  Oteri  and  Scalzo  and  the  remaining  one-third  to 
said  firm  of  Randazzo  and  Di  Christina. 

"  It  is  furthermore  hereby  agreed  that  neither  the  capital 
invested  in  said  partnership  nor  the  profits  arising  therefrom 
shall  be  withdrawn  by  said  copartners  during  the  continuance 
of  this  contract,  save  and  except  that  each  of  said  partners 
shall  have  the  right  of  ^vithdrawing  at  the  end  of  each  busi- 
ness year  one-half  of  his  share  in  the  profits  of  the  concern. 

"  It  is  furthermore  agreed  that  in  addition  to  the  interest  of 
said  Antonio  Di  Christina  as  a  member  of  said  firm  of  Ran- 
dazzo and  Di  Christina  herein  he  shall  be  entitled  to  and  re- 
ceive out  of  the  net  profits  of  the  business  of  said  firm  of 
Joseph  Oteri  &  Co.  at  the  end  of  each  of  its  business  years  two  • 
I)er  cent  as  an  extra  compensation  for  services  to  be  rendered 
by  him  to  the  business  of  said  firm. 
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"  Seventh.  In  the  event  of  the  death  of  either  of  said  Oteri 
and  Scalzo  or  both  said  Bandazzo  and  Di  Christina  the  part- 
nership shall  by  the  fact  at  once  be  dissolved  and  the  remain- 
ing partner  or  partners  allowed  four  months  from  the  time  of 
such  dissolution  to  liquidate  the  affairs  of  the  concern." 

The  cause  being  at  issue,  an  examiner  was  appointed  to  take 
testimony,  and  report  the  same  to  the  court,  and  the  cause 
thereafterwards  came  on  to  be  heard  on  the  pleadings  and 
proofs,  and  "  was  thereupon  argued  by  counsel  for  the  respective 
parties  and  referred  by  consent  to  J.  W.  Gurley,  Esq.,  as  mas- 
ter to  pass  upon  the  accounts  herein  and  to  report  thereon  at 
as  early  a  day  as  possible."  This  was  on  March  4,  1887,  and 
on  the  18th  of  the  following  May  the  master  filed  his  report. 
This  report  dealt  only  with  the  questions  relating  to  the  part- 
nership, those  arising  in  reference  to  damages  for  defamation 
of  character  having  been  reserved.  He  found  that  some  time 
after  the  formation  of  the  partnership,  Oteri,  Scalzo,  Di  Chris- 
tina, and  their  bookkeeper,  Terni,  went  to  Europe  in  the  busi- 
ness interests  of  the  firm;  and  that  the  charge  made  in  the 
cash  book  of  the  firm  of  $2538.32  for  the  expenses  of  the  trip, 
which  complainants  contended  was  an  overcharge,  was  correct 
and  should  be  allowed  :  that  at  the  time  of  the  .departure  for 
Europe,  Scalzo  had  paid  into  the  capital  $2000,  and  Randazzo 
and  Di  Christina  $2500:  "3.  That  Oteri  while  in  Europe 
made  business  arrangements  in  the  interest  of  the  firm.  4.  That 
Vincenzo  Scalzo  remained  in  Europe  for  some  time  after  the 
departure  of  Oteri  for  home,"  but  "  had  no  right  to  make  con- 
tracts for  the  firm."  "  5.  That  some  time  after  Scalzo's  return 
from  Europe  near  the  middle  of  September,  as  near  as  the 
master  can  determine,  Scalzo  and  Randazzo  &  Di  Christina 
paid  the  balance  due  by  them  on  the  capital  of  the  firm,  viz. : 
Scalzo  $3000  and  Randazzo  &  Di  Christina  $2500.  6.  That 
the  books  of  the  firm  were  not  kept  in  strictly  mercantile 
manner.  7.  That  Oteri  did  for  a  time  after  the  formation  of 
the  partnership  and  before  the  14th  of  November,  1884,  drop 
the  .name  of  the  firm  and  carry  on  the  business  in  his  own 
name.  8.  That  Oteri  did  not  furnish  his  copartners  monthly 
trial  balances.     9.  That  on  the  14th  November,  1884,  both 
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Temi,  the  bookkeeper,  &  A.  Di  Christina,  the  partner  of  Ran- 
dazzo,  wrote,  with  the  approval  of  Oteri,  to  their  correspond- 
ents in  Europe  that  all  the  troubles  between  the  members  of 
the  firm  of  Joseph  Oteri  &  Co.  had  been  adjusted ;  that  Vin- 
cenzo  Scalzo  and  Randazzo  and  Di  Christina  had  paid  in  their 
share  of  the  capital,  and  that  the  business  would  thereafter  be 
conducted  in  the  firm's  name."  He  held  that  Oteri  had 
violated  the  act  of  partnership  in  the  particulars  named,  and 
also  that  there  was  a  violation  on  the  part  of  the  other  part- 
ners in  not  completing,  until  November,  the  payment  of  their 
share  of  the  capital,  which  was  due  in  July,  but  that  on  No- 
vember 14,  1884,  "  all  the .  acts  theretofore  committed,  or 
omitted,  by  any  of  the  partners  in  violation  of  the  partner- 
ship agreement  were  mutually  condoned,  and  that  harmony 
was  restored  between  the  members  of  the  firm,  A.  Di  Chris- 
tina himself  actively  aiding  in  making  the  announcement." 
The  report  discussed  the  evidence  bearing  upon  the  contention 
of  complainants  in  avoidance  of  that  adjustment,  but  concluded 
that  all  matters  in  controversy  prior  to  November  14,  1884, 
"  were  amicably  adjusted  on  that  day  and  should  be  consid- 
ered settled." 

The  master  further  found  that  the  evidence  did  not  show 
"  that  Oteri  ever  profited  to  the  exclusion  of  his  partners,  nor 
an  instance  in  which  a  loss  of  money  to  the  firm  resulted  from 
an  unauthorized  act  of  any  of  the  partners,"  and  was  of  opin- 
ion that  all  the  losses  were  attributable  "to  the  depressed 
condition  of  the  fruit  market  at  the  time  of  the  arrival  of  the 
consignments  and  not  to  the  acts  of  any  of  the  partners."  He 
recommended  that  the  results  from  the  books,  as  stated  by 
witnesses,  should  be  accepted  as  correct,  and  held  that "  the 
partnership  should  be  considered  as  continuing  uninterrupted 
from  1st  July,  1884,  to  the  2d  Feb'y,  1885,  at  which  date 
Oteri  was  called  to  answer  in  the  state  court  the  suit  of  his 
copartners  for  its  dissolution ;  that  from  the  2d  Feb'y,  1885, 
Oteri  had  no  authority  to  enter  into  any  new  engagements 
for,  or  on  behalf  of  his  copartners,  but  it  remained  his  duty 
to  conduct  to  conclusion  all  obligations  and  contracts  made  or 
commenced  before  that  date." 
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The  master  was  satisfied  from  the  evidence  that  no  amicable 
adjustment  of  the  partnership  could  or  would  have  been  made 
by  the  partners,  but  that  a  suit  was  necessary  to  settle  their 
affairs,  and  recommended  that  the  costs  be  equally  divided 
between  the  three. 

To  this  report  elaborate  exceptions  were  filed,  which  were 
considered  by  the  master  and  overruled.  Kandazzo  and  Di 
Christina  subsequently  assigned  to  Scalzo  all  their  right  and 
interest  in  the  suit.  The  case  having  been  heard  on  the  excep- 
tions to  the  master's  report,  it  was  decreed  "  that  the  complain- 
ant Vincenzo  Scalzo,  for  himself  and  as  subrogee  of  the  other 
complainants,  the  firm  of  Eandazzo  &  Di  Christina,  do  have 
and  recover  of  and  from  the  defendant,  Joseph  Oteri,  the  sum 
of  ten  thousand  dollars  ($10,000),  the  amount  put  in  the  part- 
nership by  said  complainants,  less  |  of  $2538.32,  expended  in 
the  interest  of  the  partnership,  with  legal  interest,  to  wit,  5% 
per  annum,  thereon  from  the  date  of  judicial  demand,  June  11, 
1885,  until  paid ;  that  the  other  exceptions  be  overruled,  and 
in  other  respects  that  the  master's  report  be  approved  and 
confirmed.  It  is  further  ordered;  adjudged  and  decreed  that 
the  complainants'  bill  of  complaint  be  dismissed  without  prej- 
udice to  their  right  in  some  other  form  of  action,  as  they  may 
be  advised,  to  prosecute  the  matter  of  defamation  of  character 
set  forth  in  the  bill  of  complaint.  It  is  further  ordered,  ad- 
judged and  decreed  that  the  costs  be  paid  by  the  defendant." 

A  motion  for  rehearing  was  made  and  argued  and  a  rehear- 
ing refused,  and  the  case  brought  up  on  appeal. 

Mr,  Joseph  P,  Homor  and  Mr,  Guy  M.  Hornor^  for  ap- 
pellant. 

Mr,  George  A,  King  (with  whom  was  Mr,  Charles  W, 
Homor  on  the  brief)  for  appellee. 

On  the  question  of  our  right  to  a  rescission  we  refer  your 
honors  to  Mycock  v.  Beatson^  13  Ch.  D.  384 ;  Stoughton  v. 
Lynch\  1  Johns.  Ch.  466 ;  Gridley  v.  Conner^  2  La.  Ann.  87  \ 
PUlans  V.  Harkness,  Colles  P.  C.  442. 
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"  If  one  partner  withdraws  or  uses  the  partnership  funds  in 
his  own  private  trade  or  speculations,  he  must  account  not 
only  for  the  interest  on  the  moneys  so  withdrawn,  but  for  the 
profits  of  that  trade."    Stoughton  v.  Lynchj  1  Johns.  Ch.  466. 

The  liability  in  such  a  case  is  as  for  money  converted  to  his 
own  use.     Reis  v.  Hellman^  25  Ohio  St.  180. 

When  a  partner  takes  possession  of  all  the  stock,  books,  etc., 
and  in  a  settlement  furnishes  no  evidence  of  the  insolvency  of 
the  debtors  or  unsuccessful  diligence  in  collecting  the  claims, 
they  will  be  regarded  as  cash  in  his  hands.  Bush  v.  Gniaii^ 
6  La.  Ann.  797. 

Mr.  Chief  Justice  Fuller  delivered  the  opinion  of  the 
court. 

Undoubtedly  equity  has  jurisdiction,  where  a  person  has 
been  induced,  by  fraudulent  representations,  to  enter  into  a 
partnership,  to  rescind  the  contract  at  his  instance,  and  put 
an  end  to  it  ah  initio.  Newhigging  v.  Adam,  34  Ch.  Div.  582; 
Smith  V.  Everett,  126  Mass.  304 ;  Fogg  v.  Johnston,  27  Alabama, 
432 ;  Story  Part.  §§  232,  285 ;  2  Lindley  Part.  (Wentworth's 
ed.)  554. 

And  it  is  contended  that  even  though  the  formation  of  the 
partnership  may  have  been  free  from  that  taint,  there,  may  be 
such  fraud,  misconduct  and  breach  of  duty  in  the  conduct  of 
its  affairs  from  the  inception,  as  to  justify,  upon  dissolution, 
as  between  the  parties,  the  restoration  of  his  capital  to  the 
injured  partner. 

This  bill  alleged  that  complainants  "are  entitled  to  be 
refunded  their  said  capital,  with  legal  interest  from  24th  day 
of  June,  1884,  and  they  now  make  demand  therefor;"  and  it 
prayed,  among  other  things,  that  the  partnership  might "  be 
decreed  to  be  dissolved  as  if  the  same  had  never  been  made,  by 
reason  of  the  acts  of  said  defendant ;  that  an  account  of  its  busi- 
ness may  be  taken  under  the  direction  of  this  court,  and  that 
its  legal  liabilities  may  be  paid  and  charged  against  the  said 
Joseph  Oteri,  and  that  the  capital  of  your  orators,  with  inte^ 
est,  [may  be,]  restored  to  them  in  the  premises,  or  otherwise 
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at  the  discretion  of  the  court."  If  the  case,  upon  the  evi- 
dence, did  not  entitle  complainants  to  a  return  of  their  capi- 
tal, and  to  be  placed  in  the  same  situation,  as  far  as  prac- 
ticable, as  if  they  had  never  entered  into  the  partnership, 
but  did  authorize  the  ordinary  decree  for  a  dissolution  and 
accounting,  we  are  of  opinion  that  relief  could  be  awarded  in 
the  latter  aspect,  even  thougk  the  bill  were  not  framed  with 
precision,  in  the  alternative,  for  a  cancellation  or  for  a  dissolu- 
tion and  accounting.  If  the  specific  prayer  were  insufficient, 
such  a  decree  could  be  maintained  under  the  prayer  for  gen- 
eral relief,  since  it  would  be  conformable  to  the  case  made  by 
the  biU. 

It  is  argued  that  the  Circuit  Court  erred  in  the  rendition  of 
a  decree  at  variance  with  the  conclusions  of  the  master,  be- 
cause the  reference  was  by  consent,  and  the  report  amounted 
to  a  determination  by  the  parties'  own  tribunal,  which  could 
not  be  disregarded  at  the  mere  discretion  of  the  court. 

In  Kimherly  v.  Aj^ms,  129  IT.  S.  512,  524,  it  was  said  by 
Mr.  Justice  Field,  delivering  the  opinion  of  the  court:  "A 
reference  by  consent  of  parties,  of  an  entire  case  for  the  de- 
termination of  all  its  issues,  though  not  strictly  a  submission 
of  the  controversy  to  arbitration  — ^^a  proceeding  which  is  gov- 
erned by  special  rules  —  is  a  submission  of  the  controversy  to 
a  tribunal  of  the  parties'  owti  selection,  to  be  governed  in  its 
conduct  by  the  ordinary  rules  applicable  to  the  administration 
of  justice  in  tribunals  established  by  law.  Its  findings,  like 
those  of  an  independent  tribunal,  are  to  be  taken  as  presump- 
tively correct,  subject,  indeed,  to  be  reviewed  under  the  reser- 
vation contained  in  the  consent  and  order  of  the  court,  when 
there  has  been  manifest  error  in  the  consideration  given  to 
the  evidence,  or  in  the  application  of  the  law,  but  not  other- 
wise." But  here  the  case  was  referred  to  the  master  "  to  pass 
upon  the  accounts  herein  and  to  report  thereon,"  and  while 
the  master  considered  the  whole  case,  apparently  without  ob- 
jection, we  do  not  regard  the  rule  laid  down  in  Kimherly  v. 
Ar7n8  as  applicable.  The  question  whether  the  partnership 
should  be  held  void  from  its  inception  was  not  submitted, 
Richards  v.    Todd^   127. Mass.   167,  nor  whether  on  other 
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grounds  the  whole  capital  should  be  returned.  If  the  decree 
had  been  in  accordance  with  the  conclusions  of  the  master, 
such  concurrent  action  would  indeed  have  been  of  wellnigh 
controlling  effect.  Crawford  v.  Neal^  144  U.  S.  585.  But 
there  was  no  such  concurrence.  The  Circuit  Court  decreed 
the  return  of  complainants'  capital  less  two-thirds  of  the 
amount  expended  on  the  European  trip  in  the  interest  of  the 
partnership,  and  the  decree  was  evidently  based  upon  the  view 
that  defendant  had  been  guilty  of  such  fraud  or  misconduct 
or  violation  of  partnership  obligations  as  justified  the  relief 
accorded. 

The  evidence  tended  to  show  that  proper  books  of  account 
were  not  kept,  and  that  monthly  trial  balances  were  not  fur- 
nished, and  there  is  some  evidence  that  towards  the  last  de- 
fendant refused  complainants  access  to  the  books  and  papers 
of  the  firm,  but  this  is  denied,  and  the  controversy  seems  to 
relate  to  a  letter-book.  By  the  partnership  articles,  Oteri  was 
to  have  exclusive  control  and  direction  of  the  company's  af- 
fairs. He  was  not  himself  conversant  with  the  keeping  of 
books,  and  Terni,  who  had  the  confidence  of  all  parties,  was 
entrusted  with  the  duty  of  doing  so,  and  it  is  a  fair  inference 
that  Oteri  did  not  question  the  right  of  his  partners  to  ex- 
amine the  books  and  papers,  but  only  demanded  a  receipt 
from  them  for  whatever  book  or  paper  they  wished  to  take 
away  for  examination.  It  is  also  objected  that  Oteri  did  not 
furnish  his  quota  to  the  capital.  He  was,  however,  confess- 
edly responsible,  and,  as  the  manager,  all  the  firm's  money 
belonged  in  his  possession,  and  the  record  indicates  that  he 
raised  large  amounts  upon  his  own  collaterals  for  the  benefit 
of  the  business.  His  accounts  cover  the  entire  capital,  the 
proper  proportion  being  credited  to  each  partner.  Whether 
he  technically  deposited  with  himself  $5000  is  not  especially 
material.  At  all  events,  we  find  no  adequate  support  to  the 
conclusion  that  the  complainants  suffered  any  loss  by  reason 
of  the  alleged  dereliction  of  duty  in  these  regards,  and  we  do 
not  think  that  of  themselves  they  furnish  sufficient  ground  for 
decreeing  that  complainants  are  entitled  to  the  return  of  their 
capital,  within  the  principle  of  the  rule  which  has  sometimes 
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been  applied  in  such  cases.  The  real  gist  of  the  controversy, 
in  this  view,  lies  in  the  conduct  of  Oteri  after  his  return  from 
Sicily.  It  appeared  that  early  in  October,  1884,  he  wrote  to 
European  correspondents  that  the  business  would  be  contin- 
ued in  his  name ;  that  he  had  dissolved  the  partnership  ;  that 
he  had  decided  to  withdraw ;  that  he  was  awaiting  the  arri- 
val of  Scalzo  in  order  to  withdraw ;  and  as  reasons  for  these 
announcements  assigned  having  learned  that  one  of  his  part- 
ners did  not  have  a  good  reputation,  and  that  the  capital  had 
not  been  paid  in  in  full,  as  was  indeed  the  fact.  But  it  also 
appeared  that  the  firm  continued  to  do  business,  and  that  on 
the  14th  of  November,  1884,  letters  were  Avritten  that  the  cap- 
ital had  been  paid  in ;  that  the  business  would  go  on  under 
the  firm  name ;  and  that  all  had  been  arranged,  etc.  These 
letters  were  \vritten  by  Terni,  the  bookkeeper,  and  by  Di 
Christina,  one  of  the  partners,  and  perhaps  by  others,  for 
Oteri,  who,  as  we  understand,  could  neither  read  nor  write 
Italian.  Exactly  when  the  balance  of  capital  to  be  paid  by 
Scalzo  and  Randazzo  and  Di  Christina  was  made  up  is  not 
clear,  but  Randazzo  testifies  that  he  paid  in  the  balance  of 
his  share  in  November,  and  Scalzo  seems  to  have  done  so  at 
about  that  time. 

Without  discussing  the  evidence  in  detail,  we  think  the 
master  was  correct  in  holding  that  the  preponderance  of 
evidence  was  to  the  effect  that  Oteri's  action  early  in  October, 
in  regard  to  continuing  the  business  in  his  own  name,  was 
condoned,  and  the  difficulties  between  the  partners  adjusted 
for  the  time  being.  And  whatever  business  had  been  trans- 
acted in  his  individual  name  was  treated  as  if  there  had  been 
no  interruption.  It  may  be  that  complainants  were  ignorant 
of  Oteri's  action  in  sending  the  October  letters,  but  they  can 
hardly  be  permitted  to  say  that  they  did  hot  know  how  the 
business  was  being  conducted,  particularly  in  view  of  the  fact 
that  Di  Christina  was  employed  in  the  business  and  allowed 
by  the  contract  two  per  cent  as  extra  compensation  for 
services.  Scalzo  resided  in  St.  Louis,  and  Randazzo  was 
unable  to  read  or  write;  but,  nevertheless,  through  their 
own  observations,  and  certainly  through  Di  Christina,  they 
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ought  to  have  had  knowledge  of  what  was  going  on.    It  is 
said  that  Di  Christina  was  young  and  not  of  strong  mind  and 
easily  influenced,  but  there  is  no  issue  of  that  kin^  made  in 
the  pleadings,  and  we  are  not  satisfied  with  that  excuse  for 
ignorance.     Upon  the  whole  record,  we  regard  the  case  as 
one  for  an  accounting  rather  than  necessarily  for  a  return  of 
capital.    No  fraudulent  representations  as  inducements  to  the 
formation  of  the  partnership  are  alleged  to  have  been  made, 
and  whatever  objectionable  features  may  have  characterized 
Oteri's  conduct  and  management,  a  scheme  to  defraud  his 
copartners  is  not  shown  to  have  existed.     In  the  absence  of 
satisfactory  proof  that  losses  were  occasioned  by  his  miscon- 
duct or  that  the  want  of  success  which  attended  the  business 
is  traceable  to  that  cause,  complainants  should  not  be  rein- 
stated at  his  expense  in  the  same  position  as  if  they  had  not 
entered  upon  an  enterprise  which  turned  out  to  be  unfortunate. 
We  cannot,  however,  accept  the  correctness  of  the  exhibits 
attached  to  the  answer  as  so  far  made  out  as  to  justify  us  in 
ordering  a  decree  to  be  entered  in  accordance  therewith. 
The  books  consisted  of  the  originals  and  a  new  set  made  from 
the  originals,  which  seemed  in  themselves  to  be  practically 
unintelligible,  and  the  results  set  forth  in  the  exhibits  were 
arrived  at  by  a  friend  of  the  partners,  assisted  by  an  account- 
ant.    But  the  new  books  were  made  up,  the  balances  struck, 
and  the  statements  prepared  upon  the  basis  of  explanations 
made  by  Oteri,  and  we  are  unwilling  to  proceed  upon  these 
results  in  the  absence  of  a  specific  disposition  of  them  by 
the  Circuit  Court.    Amounts  are  charged  against  Scalzo,  and 
Randazzo  and  Di  Cliristina,  the  receipt  of  which  they  deny, 
and  which  appear  to  require  further  investigation  as  to  their 
accuracy;  and  so  as  to  the  indebtedness  of  one  Zuccas,  for 
which,  it  is  contended  on  one  side  and  denied  on  the  other, 
that  Oteri  ought  to  be  held  responsible  under  the  circum- 
stances.   We  think  the  item  of  $2538.32  was  properly  allowed, 
and  that  it  needs  no  further  consideration.    We  find  in  the 
record  tliat  a  motion  was  made  for  an  order  on  Oteri  to  pay 
the  cash  on  hand  into  court,  but  we  are  not  informed  whether 
such  an  order  was  entered  and  complied  with.    No  reason  is 
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perceived  why  this  should  not  have  been  done,  nor,  indeed, 
why  Scalzo  and  Randazzo  and  Di  Christina  should  not  have 
received  the  amounts  which  Oteri  conceded  belonged  to  them. 
In  a  further  accounting  the  question  of  interest  on  this  money, 
if  it  has  remained  in  Oteri's  hands,  will  present  itself  for 
adjustment.     Gridley  v.  Conner^  2  La.  Ann.  87. 

We  are  of  opinion  that  the  partnership  continued  until 
February  2,  1885,  when,  it  is  agreed,  complainants  filed  a  bill 
for  dissolution  in  the  state  court,  (which  we  assume  has  been 
disposed  of,)  and  should  be  dissolved  as  of  that  date ;  and  that 
an  accounting  should  be  had. 

The  decree  is  reversed  with  costs^  cmd  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 


TEXAS  AND  PACIFIC  RAILWAY  COMPANY  v. 

COX. 

XBBOB  TO  THE  OIKOUn  COURT  OF  THE  UNTTED   STATES  FOB  THE 
EASTERN  DISTRICT  OF  TEXAS. 

1^.  827.    Argued  April  22, 1892.  —  Decided  May  16, 1892. 

The  proviso  in  §  6  of  the  act  of  March  3,  1887,  24  Stat.  552,  c.  873,  does 
not  limit  the  operation  of  §  3  of  that  act  as  corrected  by  the  act  of 
Angnst  13,  1888,  25  Stat.  433,  436,  c.  866;  and  a  Circuit  Court  of  the 
United  States  may  take  jurisdiction  of  an  action  against  a  receiver 
or  manager  of  property  appointed  by  it,  without  previous  leave  being 
obtained,  although  the  action  was  commenced  before  the  enactment  of 
the  statute. 

The  jurisdiction  exists  because  the  suit  is  one  arising  under  the  Constitu- 
tion and  laws  of  the  United  States. 

A  demurrer  to  a  petition  upon  the  ground  that  it  does  not  set  out  a  cause 
of  action  without  talking  notice  of  the  fact  that  the  suit  is  brought  in 
the  wrong  district  is  a  waiver  of  objection  on  account  of  the  latter 
cause. 

The  rule  that  an  amended  declaration  which  sets  forth  a  new  cause  of  action 
is  subject  to  the  operation  of  a  limitation  coming  into  force  after  the 
commencement  of  the  action  does  not  apply  to  an  amendment  which  sets 
forth  the  same  cause  of  action  as  that  set  forth  originally. 
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A  cause  of  action  fonnded  upon  a  statute  of  one  State,  conferring  the  right 
to  recover  damages  for  an  injury  resulting  in  death,  may  be  enforced  in 
a  court  of  the  United  States  sitting  in  another  State  if  I  it  is  not  inconsis- 
tent with  the  statutes  o*  public  policy  of  the  State  in  which  the  right 
of  action  is  sought  to  be  enforced. 

This  cause  of  action  founded  upon  the  statute  of  Louisiana,  conferring 
such  right,  is  enforceable  in  Texas,  notwithstanding  the  decisions  of  the 
courts  of  that  State,  referred  to  in  the  opinion  in  this  case,  those  cases 
being  in  construction  of  the  statute  of  Texas  on  that  subject,  and  not 
applicable  to  the  Louisiana  statute. 

A  case  should  not  be  withdrawn  from  the  jury  unless  the  conclusion  fol- 
lows, as  matter  of  law,  that  no  recovery  can  be  had  upon  any  view 
which  can  properly  be  taken  of  the  facts  which  the  evidence  tends  to 
establish. 

This  was  an  action  brought  by  Mrs.  Ida  May  Cox,  a  citizen 
of  Texas,  in  the  United  States  Circuit  Court  for  the  Eastern 
District  of  Texas,  on  the  3d  of  September,  1887,  against  John 
C.  Brown  and  Lionel  L.  Sheldon,  as  receivers  of  the  Texas 
and  Pacific  Eailway  Company,  to  recover  damage  for  the 
death  of  her  husband,  Charles  Cox,  resulting  from  their  negU- 
gence  while  operating  that  company's  road.  Judgment  was 
rendered  against  Brown  and  Sheldon  as  such  receivers,  and 
Sheldon  havmg  resigned  as  receiver,  and  his  resignation  hav- 
ing been  accepted  by  the  court,  Brown,  as  sole  receiver,  prose- 
cuted this  writ  of  error.  While  the  writ  was  pending  Brown 
was  discharged  as  receiver,  and  the  railway  company  was 
restored  to  the  possession  of  its  property,  and  this  court,  in 
November,  1889,  with  the  consent  of  the  parties,  made  an 
order  substituting  the  Texas  and  Pacific  Railway  Company  as 
plaintiff  in  error  in  lieu  of  Brown,  receiver.  This  was  done 
upon  a  stipulation  "  that  the  said  Texas  and  Pacific  Eailway 
Company  may  be  substituted  as  plaintiff  in  error  in  the  above- 
entitled  cause  now  pending  undetermined  upon  writ  of  error 
in  this  court ;  such  substitution,  however,  not  to  affect  any  of 
the  questions  or  controversies  presented  by  the  record  herein, 
and  the  questions  and  controversies  presented  by  the  record 
are  to  stand  for  the  decision  of  this  court  the  same  as  if  such 
substitution  had  not  been  made." 

The  petition  stated  that  the  railway  company,  its  lines  run- 
ning through  Texas  and  Louisiana,  and  all  its  properties,  were 
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put  in  the  hands  of  receivers,  December  16, 1885,  by  order  of 
the  Circuit  Court  for  the  Eastern  District  of  Louisiana ;  that 
Brown  and  Sheldon  were  appointed  and  "qualified  at  once  as 
receivers,  and  had  been  ever  since  and  were  now  such ;  and 
that  Brown  resided  in  the  county  of  Dallas,  Texas,  and  Shel- 
don in  the  State  of  Louisiana.  That  Cox  was  in  their  em- 
ployment January  6, 1887,  as  a  freight  conductor,  and  received 
the  injury  which  resulted  in  his  death  on  that  day  while  at- 
tempting to  make  a  coupling  of  cars,  because  of  the  defective 
condition  of  the  cross-ties  and  of  the  road-bed,  through  the 
negligence  of  the  receivers.  The  injury  was  alleged  to  have 
been  inflicted  in  the  State  of  Louisiana,  and  it  was*  claimed 
that  the  plaintiff  was  entitled  to  recover  under  the  law  of  that 
State,  which  was  set  forth,  as  well  as  under  that  of  the  State 
of  Texas,  it  being  averred  that  they  were  substantially  the 
same.  These  statutes  are  given,  so  far  as  necessary,  in  the 
margin.^ 

1  Texas  (2  Sayles's  Civ.  Stats.  26,  27)  : 

*'  Art.  2899.  An  action  for  actual  damages  on  account  of  injuries  caus- 
ing the  death  of  any  person  may  be  brought  in  the  f  oUowlng  cases : 

"  1.  When  the  death  of  any  person  is  caused  by  the  negUgence  or  care- 
lessness of  the  proprietor,  owner,  charterer  or  hirer  of  any  railroad, 
steamboat,  stage-coach  or  other  vehicle  for  the  conveyance  of  goods  or 
passengers,  or  by  the  unfitness,  negligence  or  carelessness  of  their  servants 
or  agents. 

**  2.  When  the  death  of  any  person  is  caused  by  the  wrongful  act,  negli- 
gence, unskilf ulness  or  default  of  another." 

**  Art.  2903.  The  action  shall  be  for  the  sole  and  exclusive  benefit  of 
the  surviving  husband,  wife,  children  and  parents  of  the  person  whose 
death  shaU  have  been  so  caused,  and  the  amount  recovered  therein  shall 
not  be  liable  for  the  debts  of  the  deceased. 

*»  Art.  2904.  The  action  may  be  brought  by  all  of  the  parties  entitled 
thereto,  .or  by  any  one  or  more  of  them  for  the  benefit  of  all.** 

Louisiana  (Voorhles's  La.  Civ.  Code,  1875,  427 ;  acts  La.  1884,  p.  94)  : 

**  Art.  2316.  Every  act  whatever  of  man  that  causes  damage  to  another 
obliges  him  by  whose  fault  it  happened  to  repair  It;  the  right  of  this 
action  shaU  survive  In  case  of  death  In  favor  of  the  surviving  minor  children 
and  widow  of  the  deceased,  or  either  of  them,  and  in  default  of  these.  In 
favor  of  the  surviving  father  and  mother,  or  either  of  them,  for  the  space  of 
one  year  from  the  death.  The  survivors  above  mentioned  may  also  recover 
the  damages  sustained  by  them  by  the  death  of  the  parent  or  child,  or  hus- 
band or  wife,  as  the  case  may  be. 
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The  petition  further  stated  that  Cox  left  no  chUd  or  chil- 
dren, nor  descendant  of  a  child,  nor  father  nor  mother,  him  sur- 
viving, but  only  the  petitioner,  his  wife  and  widow.  It  was 
also  alleged  that  the  deceased  suffered  severe  mental  and 
physical  pain  from  the  time  he  was  injured  until  he  died. 

The  defendants  demurred,  assigning  as  grounds:  That  the 
petition  "  does  not  show  that  this  court  has  jurisdiction  of  the 
cause  as  between  the  plaintiff  and  the  defendants ;  it  does  not 
show  jurisdiction  of  the  persons ; "  and  that  the  petition  "  does 
not  set  out  a  cause  of  action,  because  it  shows  that  Chas.  Cox, 
the  husband  of  the  plaintiff,  was  killed  in  Louisiana  and  not 
in  the  State  of  Texas ; "  and  also  answered,  denying  the  alle- 
gations of  the  petition  and  charging  contributory  negligence. 
On  the  16th  of  February,  1888,  Mrs.  Cox  filed  an  amended 
petition,  reciting  that  she,  "  leave  of  the  court  being  first  had, 
files  this  her  amended  petition  and  amending  her  original 
petition."  This  pleading  expanded  the  allegations  in  reference 
to  the  appointment  of  the  receivers  by  the  United  States  Cir- 
cuit Court  for  the  Eastern  District  of  Louisiana,  and  stated 
the  entry  and  confirmation  of  the  order  of  appointment  as 
receivers,  under  ancillary  proceedings,  in  the  Circuit  Court  for 
the  Eastern  District  of  Texas,  and  averred  that  the  court  had 
jurisdiction  of  subject  matter  and  receivers  under  the  laws  of 
the  United  States.  It  was  further  averred  that  Cox,  in  coup- 
ling the  cars,  as  it  was  his  duty  to  do,  on  account  of  the 
draw-head  and  coupling-pin  not  being  suitable  for  the  purpose 
for  which  they  were  to  be  used,  he  being  ignorant  thereof, 
and  of  the  defective  condition  of  the  tracks,  was  injured. 
The  defendant  filed  a  general  denial  to  the  amended  petition, 
and  pleaded  the  statute  of  limitations. 

The  demurrer  to  the  petition  and  demurrer  or  plea  to  the 
amended  petition  were  overruled,  and  the  case  came  on  for 

"  Art.  2316.  Every  person  is  responsible  for  the  damage  he  occasions 
not  merely  by  his  act,  but  by  his  negligence,  his  imprndence  or  his  want  of 
skill. 

"Art.  2317.  We  are  responsible,  not  only  for  the  damage  occasioned 
by  our  own  act,  but  for  that  which  is  caused  by  the  act  of  persons  for 
whom  we  are  answerable,  or  of  the  things  which  we  have  In  our  custody.'* 
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trial  before  a  jury  upon  the  issues  joined.  Evidence  was 
adduced  on  both  sides,  and  it  was  among  other  things  admitted 
that  the  defendants  were  appointed  receivers  of  the  Texas  and 
Pacific  Railway  Company  by  the  Circuit  Court  for  the  East- 
em  District  of  Louisiana,  and  with  the  powers  alleged  by 
plaintiff ;  and  that  an  ancillary  bill  was  filed  in  the  Circuit 
Court  for  the  Eastern  District  of  Texas,  by  direction,  in  the 
same  case,  and  orders  entered  giving  that  court  ancillary  juris- 
diction over  the  cause. 

A  verdict  was  returned  for  $15,000,  and  the  defendants 
moved  for  a  new  trial,  which,  on  plaintiff  having  remitted 
the  sum  of  $5000  was  overruled,  and  judgment  entered  for 
$10,000,  a  certified  copy  of  which  was  directed  to  be  for- 
warded to  the  clerk  of  the  Circuit  Court  for  the  Eastern  Dis- 
trict of  Louisiana,  and  called  to  the  attention  of  that  court. 
A  motion  in  arrest  was  also  made  and  denied. 

Fifteen  errors  were  assigned,  which  question  the  action  of 
the  court :  (1)  In  maintaining  jurisdiction.  (2)  In  disallowing 
the  plea  of  the  statute  of  limitations.  (3)  In  holding  the 
cause  of  action  enforceable  in  Texas.  (4)  In  refusing  to  direct 
the  jury  to  find  for  the  defendants.  (5)  In  refusing  to  give 
to  the  jury  on  defendants'  behalf  several  specific  instructions 
requested,  not  material  to  be  here  set  forth. 

Mr.  John  F,  Dillon  (with  whom  was  Mr.  Winslow  F. 
Pierce  on  the  brief)  for  plaintiff  in  error. 

I.   The  court  below  was  without  jurisdiction. 

Not  only  did  the  petition  fail  to  show  jurisdiction  in  the 
court  below,  but  the  want  of  jurisdiction  appeared  affirma- 
tively upon  the  face  of  the  petition,  and  the  objection  was 
specifically  pointed  out  by  defendants'  demurrer.  The  peti- 
tion shows  that  the  plaintiff  and  one  of  the  defendants,  John 
C.  Brown,  were  both  residents  of  the  State  of  Texas.  The 
other  defendant  was  a  resident  of  Louisiana. 

It  therefore  appears  affirmatively  upon  the  face  of  the  pe- 
tition that  the  court  below  was  without  jurisdiction,  inasmuch 
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as  the  plaintiflE  and  one  of  the  defendants  were  citizens  of  the 
same  State. 

If  it  shall  be  considered  that  the  allegation  in  the  petition 
that  the  defendant  Brown  was  a  resident  of  the  State  of 
Texas  is  not  equivalent  to  an  allegation  that  he  was  a  citizen 
of  that  State  so  as  to  affirmatively  show  want  of  jurisdiction 
in  this  court,  then  it  is  enough  to  say  that  the  record  fails  to 
show  affirmatively  that  there  was  jurisdiction  in  the  court 
below.  Ex  parte  Smithy  94  TJ.  S.  455 ;  Bingham  v.  Cahot^  3 
Dall.  382 ;  Grace  v.  American  Central  Ins.  Co.^  109  U.  S.  278 ; 
Robertso7i  v.  Ceasey  97  U.  S.  646. 

With  the  record  only  as  a  guide  we  can  do  little  more  than 
speculate  as  to  the  theory  or  ground  upon  which  the  jurisdic- 
tion of  the  court  below  was  claimed  or  maintained.  It  is 
possible  that  the  assumption  may  have  been  indulged  that  the 
receivers  should  be  regarded,  in  their  official  capacity,  as  citi- 
zens of  Louisiana  by  reason  of  the  fact  that  they  were  ap- 
pointed by  the  Circuit  Court  of  the  United  States,  sitting  in 
the  Eastern  District  of  that  State.  But  it  is  settled  that  the 
personal  citizenship  of  receivers,  and  other  trustees,  such  as 
executors,  determines  the  jurisdiction  of  the  Federal  courts 
under  the  acts  of  Congress.  Amory  v.  Am,oryy  95  U.  S.  186 ; 
Dames  v.  Lathropy  12  Fed.  Rep.  353. 

It  has  been  suggested  that  jurisdiction  in  the  court  below 
was  claimed  and  maintained  upon  the  sole  ground  that  the 
court  had  been  invested  with  ancillary  jurisdiction  of  the 
equity  cause  in  which  Brown  and  Sheldon  were  appointed 
receivers,  and  that  neither  diversity  of  citizenship  nor  any 
other  statutory  ground  of  jurisdiction  was  asserted  or  relied 
upon  by  court  or  counsel. 

It  is  hard  to  understand  what  bearing  the  pendency  of  pro- 
ceedings upon  the  equity  side  of  the  court,  which  are  ancillary 
to  an  equity  cause  pending  in  another  district,  can  have  upon 
the  jurisdiction  of  the  court  in  this  action  at  law.  The  plain- 
tiff did  not  intervene  in  the  equity  cause.  She  brought  a  plain 
and  ordinary  action  at  law.  It  was  begun  by  independent 
service  of  personal  process,  not  by  intervention  in  proceedings 
in   which  jurisdiction  of  subject  matter  had  already  been 
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acquired.  This  action  was  tried  by  a  jury  in  the  usual  way 
and,  we  may  add,  with  the  usual  result.  The  case  is  not 
entitled  in  the  equity  cause.  It  is  not  a  part  of  the  record  in 
that  cause.     See  Palmer  v.  Scriven^  21  Fed.  Rep.  354. 

Plain  tiflf  may  rely  upon  §  3  of  the  Judiciary  Act  approved 
March  3, 1887,  25  Stat.  436. 

In  this  connection  we  call  attention  to  the  fact  that  the 
repealing  clause  of  said  act  contains  this  proviso : 

'^  Provided^  that  this  act  shall  not  affect  the  jurisdiction 
over  or  disposition  of  any  suit  removed  from  the  court  of  any 
State,  or  suit  commenced  in  any  court  of  the  United  States, 
before  the  passage  hereof,  except  as  otherwise  expressly  pro- 
vided in  this  act." 

The  receivers  were  appointed  in  this  case  prior  to  March  3, 
1887.  If  the  plaintiff  shall  claim  any  advantage  by  reason  of 
the  said  3d  section  of  the  act  of  March  3, 1887,  above  quoted,  * 
our  answer  is  that  the  receivership  suit,  being  commenced  and 
pending  at  the  time  of  the  passage  of  the  said  act,  is  expressly 
excepted  from  its  provisions. 

This  point  has  been  so  expressly  adjudged  in  the  case  of  this 
very  receivership  by  the  learned  Circuit  Court  of  the  Fifth 
Circuit.  See  Missouri  Pacific  Railway  v.  Texas  i&  Pacific 
Railway  Co.,  41  Fed.  Rep.  311. 

It  seems  to  be  so  plain  that  pending  suits  are  excepted  from 
the  provisions  of  the  act  that  it  would  be  an  attempt  to  con- 
strue a  provision  too  plain  for  construction  to  elaborate  the 
point.  The  result  is  that  the  present  casejnust  be  determined 
wholly  irrespective  of  the  third  section  of  the  act  of  March  3, 
1887. 

But  supposing,  for  the  argument,  that  we  are  mistaken  on 
this  point,  and  that  the  third  section  of  the  act  of  March  3, 
1887,  applies  to  the  present  suit,  then  we  submit  that  it  is 
clear  that  the  permission  which  that  act  gives  to  sue  a  receiver 
without  the  previous  leave  of  the  court  in  which  such  receiver 
was  appointed,  cannot  confer  any  right  to  sue  such  receiver  in 
any  court  which  has  not  by  law  jurisdiction  over  the  suit  thus 
to  be  brought.  Xote  that  while  the  act  of  March  3, 1887,  pro- 
vides that  such  suit  may  be  brought  without  the  previous  leave  of 
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the  court,  it  does  not  prevent  the  claimant  from  asking  for  such 
leave.  In  the  present  case  no  such  leave  was  applied  for,  nor 
was  the  present  action  brought  with  the  sanction  or  under  the 
direction  of  the  court  that  appointed  the  receivers.  The  present 
suit  is,  therefore,  in  no  sense  a  proceeding  in  the  equity  cause, 
or  a  dependency  of  or  an  adjunct  to  it. 

II.  The  alleged  cause  of  action,  founded  upon  the  statute  of 
Louisiana,  was  not  enforceable  in  the  Federal  court  in  Texas. 
The  case  should  have  been  dismissed  on  this  ground. 

The  action  was  founded  upon  a  statute  of  Louisiana,  recited 
in  the  petition,  conferring  a  right  of  action  upon  the  surviving 
relatives  therein  described,  for  damages  for  injuries  resulting 
in  death.  The  right  to  maintain  such  an  action  in  the  courts 
of  a  State  other  than  that  in  which  the  wrongful  act  was  com- 
mitted and  the  statutory  remedy  conferred,  has  been  a  question 
upon  which  the  decisions  have  been  numerous  and  conflicting. 
The  rule  in  the  several  States  has  never  been  uniform,  but 
we  think  it  may  be  safely  said  that  the  general  tendency 
of  decision  in  the  state  courts  has  been  adverse  to  the  doctrine 
that  actions  of  the  character  referred  to  may  be  maintained  in 
the  courts  of  a  State  foreign  to  that  where  the  wrong  occurred 
and  the  statutory  remedy  existed. 

The  rule  that  the  courts  of  Texas  will  not  take  jurisdiction 
of  an  action  for  damages  of  this  character,  where  the  cause 
arose  in  another  State  and  under  a  foreign  statute  dissimilar  in 
terms  to  the  corresponding  Texas  statute,  or  where  there  is  no 
corresponding  Texas  statute,  has  been  repeatedly  announced 
by  the  highest  state  court  in  Texas.  WiUis  v.  Missouri 
Pacific  Railway^  61  Texas,  432 ;  Texas  cfe  Pacific  Railway 
V.  Richards,  68  Texas,  375  ;  St  Louis,  Iron  JUouniain  dtc. 
Railway  v.  McCormich,  71  Texas,  661.  See  also  Turner  v. 
Cross,  18  S.  W.  Kep.  578 ;  and  Texas  dk  Pacific)  Railway  Co. 
V.  Collins,  Opinion  of  the  Supreme  Court  of  Texas,  March  22, 
1892. 

III.  Any  cause  of  action  which  the  plaintiff  may  have  had 
was,  in  any  aspect  of  the  case,  barred  by  the  statute  of  limita- 
tion of  both  the  States  of  Louisiana  and  Texas. 
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Mb.  Chief  Justice  Fuller  delivered  the  opinion  of  the  court. 

The  Texas  and  Pacific  Kailway  Company  is  a  corporation 
deriving  its  corporate  powers  from  acts  of  Congress,  and  was 
held  in  Pacific  Railroad  Bemoval  Cases^  115  U.  S.  1,  to  be 
entitled,  under  the  act  of  March  3,  1875,  to  have  suits  brought 
against  it  in  the  state  courts  removed  to  the  Circuit  Courts  of 
the  United  States  on  the  ground  that  they  were  suits  arising 
under  the  laws  of  the  United  States.  The  reasoning  was  that 
this  must  be  so  since  the  company  derived  its  powers,  func- 
tions and  duties  from  those  acts,  and  suits  against  it  necessarily 
involved  the  exercise  of  those  powers,  functions  and  duties  as 
an  original  ingredient. 

-  These  receivers  were  appointed  by  the  Circuit  Court,  and 
derived  their  powers  from  and  discharged  their  duties  subject 
to  its  orders.  Those  orders  were  entered,  and  all  action  of  the 
court  in  the  premises  taken,  by  virtue  of  judicial  power  pos- 
sessed and  exercised  under  the  Constitution  and  laws  of  the 
United  States. 

In  respect  of  liability,  such  as  is  set  up  here,  the  receiver 
stands  in  the  place  of  the  corporation.  As  observed  by  Mr. 
Justice  Brown,  delivering  the  opinion  of  the  court  in  McNulta 
V.  Lochridge^  141  U.  S.  327,  332:  "Actions  against  the  receiver 
are  in  law  actions  against  the  receivership,  or  the  funds  in  the 
hands  of  the  receiver,  and  his  contracts,  misfeasances,  negli- 
gences and  liabilities  are  official  and  not  personal,  and  judg- 
ments against  him  as  receiver  are  payable  only  from  the  funds 
in  his  hands." 

Hence  it  has  been  often  decided  that  the  jurisdiction  of  the 
court  appointing  a  receiver  is  necessarily  exclusive,  and  that 
actions  at  law  cannot  be  prosecuted  against  him  except  by 
leave  of  that  court.  Barton  v.  Barbour^  104  U.  S.  126 ;  Davis 
V.  Gray,  16  Wall.  203;  Thompson  v.  Scott,  4  Dillon,  508,  512. 

This  was  the  general  rule  in  the  absence  of  statute ;  but  by 
the  third  section  of  the  act  of  Congress  of  March  3,  1887,  24 
Stat.  552,  c.  373,  as  corrected  by  the  act  of  August  13,  1888, 
25  Stat.  433,  436,  c.  866,  it  is  provided : 
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"  That  every  receiver  or  manager  of  any  property  appointed 
by  any  court  of  the  United  States  may  be  sued  in  respect  of 
any  act  or  transaction  of  his  in  carrying  on  the  business  con- 
nected with  such  property,  without  the  pluvious  leave  of  the 
court  in  which  such  receiver  or  manager  was  appointed  ;  but 
such  suit  shall  be  subject  to  the  general  equity  jurisdiction  of 
the  court  in  which  such  receiver  or  manager  was  appointed,  so 
far  as  the  same  shall  be  necessary  to  the  ends  of  justice." 

And  we  are  of  opinion  that  although  the  injury  was  inflicted 
January  6,  1887,  the  suit,  which  was  commenced  on  the  3d  of 
September  of  that  year,  comes  within  the  section. 

McN\dta  V.  Lochridge^  supra^  was  an  action  brought  in  a 
state  court  July  13,  1887,  against  the  receiver  of  a  railway,  to 
recover  for  the  death  of  certain  persons,  alleged  to  have  been 
caused  by  his  negligence  in  the  operation  of  the  road,  on  Jan- 
uary 15, 1887.  No  leave  to  sue  had  been  granted  by  the  court 
of  the  appointment  of  the  receiver,  but  we  held  that  section  3 
applied  and  there  was  no  foundation  for  the  position  that  the 
receiver  was  not  liable  to  suit  without  such  permission. 

Section  6  of  the  act  is  as  follows : 

"  That  the  last  paragraph  of  section  five  of  the  act  of  Con- 
gress approved  March  third,  eighteen  hundred  and  seventy- 
five,  entitled  '  An  act  to  determine  the  jurisdiction  of  Circuit 
Courts  of  the  United  States  and  to  regulate  the  removal  of 
causes  from  state  courts,  and  for  other  purposes,'  and  section 
six  hundred  and  forty  of  the  Bevised  Statutes,  and  all  laws 
and  parts  of  laws  in  conflict  with  the  provisions  of  this  act,  be, 
and  the  same  are  hereby  repealed :  Provided^  That  this  act 
shall  not  affect  the  jurisdiction  over  or  disposition  of  any  suit 
removed  from  the  court  of  any  State,  or  suit  commenced  in 
any  court  of  the  United  States,  before  the  passage  hereof 
except  as  otherwise  expressly  provided  in  this  act." 

It  is  argued  that,  under  this  proviso,  the  receivership  suit 
having  been  commenced  before  and  being  pending  at  the  time 
of  the  passage  of  the  act,  was  excepted  from  its  provisions, 
and  that  leave  to  sue  was  still  required.  We  do  not  think  so. 
The  proviso  was  intended  to  prevent  the  loss  of  jurisdiction 
by  reason  of  the  repeal  of  prior  acts  and  parts  of  acts,  but 
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it  does  not  limit  the  operation  of  the  express  provisions  of 
section  three. 

As  jurisdiction  without  leave  is  maintainable  through  the 
act  of  Congress,  and  as  the  receivers  became  such  by  reason 
of,  and  derive  their  authority  from,  and  operated  the  road 
in  obedience  to,  the  orders  of  the  Circuit  Court  in  the  exercise 
of  its  judicial  powers,  we  hold  that  jurisdiction  existed  because 
the  suit  was  one  arising  under  the  Constitution  and  laws  of 
the  United  States ;  and  this  is  in  harmony  with  previous  decis- 
ions. Buck  V.  Colbathy  3  Wall.  334 ;  Feibdman  v.  Packard^ 
- 109  U.  S.  421 ;  Bock  v.  Perkhia,  139  U.  S.  628.  The  objec- 
tions raised  in  respect  of  the  matter  of  diverse  citizenship 
cannot,  therefore,  be  sustained. 

It  is  said  further  that  jurisdiction  over  the  receivers,  per- 
sonally, was  lacking,  because  defendant  Brown  resided  in  the 
Northern  District  of  Texas  and  defendant  Sheldon  was  an 
inhabitant  of  Louisiana ;  and  that  under  the  act  of  1887  the 
action  could  not  be  instituted  in  a  district  whereof  neither  of 
the  defendants  was  an  inhabitant.  If  the  suit  be  regarded  as 
merely  ancillary  to  the  receivership  the  objection  is  without 
force,  but  irrespective  of  that,  this  immunity  is  a  personal 
privilege  which  may  be  waived.  The  defendants  not  only 
demurred  but  answered,  and  the  second  ground  of  demurrer 
was  that  the  petition  did  not  set  out  a  cause  of  action.  Under 
such  circumstances  they  could  not  thereafter  challenge  the 
jurisdiction  of  the  court  on  the  ground  that  the  suit  had  been 
brought  in  the  wrong  district.  St.  Louis  (&c,  Bailway  Co.  v. 
Mc  Bride,  141  U.  S.  127 ;  Fitzgerald  Construction  Co,  v.  Fitz- 
gerald, 137  U.  S.  98  ;  First  Nat.  Bank  v.  Morgan,  132  U.  S.  141. 

The  statutory  limitation  in  Louisiana  and  in  Texas,  upon 
the  right  of  action  asserted  in  this  case,  was  one  year,  and 
that  defence  was  interposed  to  the  amended  petition,  which 
was  not  filed  until  that  period  had  elapsed.  It  is  put,  in 
argument,  upon  two  grounds:  (1)  that  jurisdiction  did  not 
appear  by  the  original  petition ;  (2)  that  the  amended  petition 
set  up  a  new  cause  of  action.  Assuming  that  the  first  ground 
is  open  to  consideration,  as  brought  to  our  attention,  it  is 
sufficient  to  say  that,  in  the  light  of  the  observations  already 
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made,  the  fact  that  jurisdiction  existed  was  sufficiently  ap- 
parent on  the  first  pleading.  As  to  the  second  ground,  it  is 
true  that  if  the  amended  petition,  which  may,  perhaps,  be 
treated  as  equivalent  to  a  second  count  in  a  declaration,  had 
brought  forward  a  new  and  independent  cause  of  action,  the 
bar  might  apply  to  it,  Sicard  v.  D(wis^  6  Pet.  124 ;  yet,  as 
the  transaction  set  forth  in  both  counts  was  the  same,  and 
the  negligence  charged  in  both  related  to  defective  conditions 
in  respect  of  coupling  cars  in  safety,  we  are  not  disposed  by 
technical  construction  to  hold  that  the  second  count  alleged 
another  and  different  negligence  from  the  first. 

Counsel  further  urge,  with  much  earnestness,  that  the  cause 
of  action  founded  upon  the  statute  of  Louisiana  conferring  the 
right  to  recover  damages  for  an  injury  resulting  in  death,  was 
not  enforceable  in  Texas. 

The  action,  being  in  its  nature  transitory,  might  be  main- 
tained if  the  act  complained  of  constituted  a  tort  at  common 
law,  but  as  a  statutory  delict,  it  is  contended  that  it  must  be 
justiciable  not  only  where  the  act  was  done,  but  where  redress 
is  sought.  If  a  tort  at  common  law  where  suit  was  brought, 
it  would  be  presumed  that  the  common  law  prevailed  where 
the  occurrence  complained  of  transpired ;  but  if  the  cause  of 
action  was  created  by  statute,  then  the  law  of  the  forum  and 
of  the  wrong  must  substantially  concur  in  order  to  render 
legal  redress  demandable. 

In  TJie  Antelope,  10  Wheat.  66, 123,  Mr.  Chief  Justice  Mar- 
shall stated  the  international  rule,  with  customary  force,  that : 
"  The  courts  of  no  country  execute  the  penal  laws  of  another," 
but  we  have  held  that  that  rule  cannot  be  invoked  as  appli- 
cable to  a  statute  of  this  kind,  which  merely  authorizes  "  a 
civil  action  to  recover  damages  for  a  civil  injury."  Dennick  v. 
Railroad  Company,  103  U.  S.  11.  This  was  a  case  instituted 
in  New  York  to  recover  damages  for  injuries  received  and 
resulting  in  death  in  New  Jersey,  and  it  was  decided  that  a 
right  arising  under  or  a  liability  imposed  by  either  the  com- 
mon law  or  the  statute  of  a  State  may,  where  the  action  is 
transitory,  be  asserted  and  enforced  in  any  court  having  juris- 
diction of  such  matters  and  of  the  parties. 
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And  notwithstanding  some  contrariety  of  decision  upon  the 
point,  the  rule  thus  stated  is  generally  recognized  and  applied 
where  the  statute  of  the  State  in  which  the  cause  of  action 
arose  is  not  in  substance  inconsistent  with  the  statutes  or 
public  policy  of  the  State  in  which  the  right  of  action  is 
sought  to  be  enforced. 

The  statutes  of  these  two  States  on  this  subject  are  not 
essentially  dissimilar,  and  it  cannot  be  successfully  asserted 
that  the  maintenance  of  jurisdiction  is  opposed  to  a  settled 
public  policy  of  the  State  of  Texas. 

In  Willis  V.  Railroad  Company^  61  Texas,  432,  it  was  held 
by  the  Supreme  Court  of  Texas  that  suit  could  not  be  brought 
in  that  State  for  injuries  resulting  in  death  inflicted  in  the 
Indian  Territory,  where  no  law  existed  creating  such  a  right 
of  action.  The  opinion  goes  somewhat  further  than  this  in 
expression,  but  in  that  regard  has  not  been  subsequently 
adopted. 

In  Texas  da  Pacific  Railway  v.  Richards^  68  Texas,  375,  it 
was  said  that  while  there  was  some  conflict  of  decision,  it 
seemed  to  be  generally  held  that  a  right  given  by  the  statutes 
of  one  State  would  be  recognized  and  enforced  in  the  courts 
of  another  State,  whose  laws  gave  a  like  right  under  the  same 
facts.  In  St.  Zouisy  Iron  Mountain  c&c.  Railroad  v.  McCor- 
mick^  71  Texas,  660,  the  Supreme  Court  declined  to  sustain  a 
suit  in  Texas  by  a  widow  for  damages  for  the  negligent  killing 
of  her  husband  in  Arkansas,  for  the  reason  that  the  statutes 
of  Arkansas  were  so  different  from  those  of  Texas  in  that 
regard  that  jurisdiction  ought  not  to  be  taken,  but  the  court 
indicated  that  it  would  be  a  duty  to  do  so  in  transitory  actions 
where  the  laws  of  both  jurisdictions  were  similar.  The  ques- 
tion, however,  is  one  of  general  law,  and  we  regard  it  as  set- 
tled in  Dennick  v.  Railroad  Company^  supra. 

But  it  is  insisted  that  the  general  rule  ought  not  to  be 
followed  in  this  case  because  the  statute  of  Texas,  giving  a 
right  of  action  for  the  infliction  through  negligence  of  injuries 
resulting  in  death,  does  not  apply  to  persons  engaged  as  receiv- 
ers in  the  operation  of  railroads,  and  reference  is  made  to 
Turner  v.  Cross^  decided  February  5,  1892,  and  reported  in 
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advance  of  the  official  series  in  18  S.  W.  Rep.  578,  (followed 
by  Bailway  Company  v.  CoUins^  decided  March  22,  1892,  and 
furnished  to  us  in  manuscript,)  in  which  the  Supreme  Court  of 
Texas  so  held  upon  the  ground  that  a  receiver  is  not  a  "  pro- 
prietor, owner,  charterer  or  hirer"  of  the  railroad  he  has  in 
charge,  and  so  not  within  the  terms  of  the  Texas  statute. 
Without  questioning  the  correctness  of  this  view,  still  it  would 
be  going  much  too  far  to  attribute  to  these  decisions  the  effect 
of  a  determination  that  an  action  could  not  be  maintained 
against  receivers  in  the  enforcement  of  a  cause  of  action  aris- 
ing in  Louisiana,  whose  statute  is  not  open  to  such  a  construc- 
tion. 

We  are  brought  then  to  consider  whether  reversible  error 
intervened  in  the  conduct  of  the  trial.  The  contention  on  this 
branch  of  the  case  is  chiefly  that  the  court  should  have 
directed  a  verdict  for  the  defendants  because  there  was  no 
evidence  of  negligence  on  their  part  while  there  was  evidence 
of  contributory  negligence  on  the  part  of  Cox. 

The  case  should  not  have  been  withdrawn  from  the  jury 
unless  the  conclusion  followed,  as  matter  of  law,  that  no 
recovery  could  be  had  upon  any  view  which  could  be  properly 
taken  of  the  facts  the  evidence  tended  to  establish.  Dunlap 
V.  I^ortheastem  Railroad^  130  U.  S.  649,  652;  Kane  v.  North- 
ern Central  Railway^  128  U.  S.  91 ;  Jones  v.  East  Tennessee^ 
Virginia  cfe  Georgia  Railroad^  128  U.  S.  443. 

We  think  the  evidence  given  in  the  record  tended  to  estab- 
lish that  the  coupling  apparatus  and  the  track  were  in  an 
unsafe  and  dangerous  condition ;  that  the  injury  happened  in 
consequence ;  and  that  these  defects  were  such  as  must  have 
been  known  to  the  defendants  under  proper  inspection,  and 
unless  they  were  negligently  ignorant.  No  conflict  appears 
as  to  the  condition  of  the  road-bed  in  the  railroad  yard,  but 
there  was  testimony  on  defendants'  behalf  indicating  that  the 
coupling  apparatus  was  not  substantially  defective. 

The  bill  of  exceptions  does  not  purport  to  contain  all  the 
evidence,  and  it  would  be  improper  to  hold  that  the  court 
should  have  directed  a  verdict  for  defendants  for  want  of  that 
which  may  have  existed. 
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No  exception  was  taken  to  the  admission  or  exclusion  of 
evidence,  and  none  to  any  part  of  the  charge  of  the  court 
which  is  given  in  full.  Among  other  things,  the  court  in- 
structed the  jury: 

"  If  you  shall  find  either  that  the  road-bed  was  not  unsafe 
or  dangerous,  although  not  of  the  best  character,  or  that  the 
coupling-pin  used  was  not  unsafe  or  dangerous,  although  not 
as  well  adapted  for  use  as  a  round  pin,  then  you  will  find  for 
defendant. 

"  And,  again,  if  you  shall  find  from  the  evidence  that  both 
the  road-bed  and  coupling-pin  were  unsafe  and  dangerous,  yet 
if  you  shall  find  from  the  evidence  that  neither  of  these  causes 
resulted  in  the  death  of  Chas.  Cox  nor  were  the  proximate 
causes  producing  the  injuries  whereof  he  died,  then  you  will 
find  for  the  defendant. 

"  It  is  incumbent  on  the  plaintiff  before  she  can  recover  not 
only  to  prove  that  the  defects  complained  of  existed,  but  also 
that  they  or  one  of  them  were  the  cause  of  death. 

"  If  the  death  was  the  result  of  accident,  misadventure,  or 
the  want  of  care  or  prudence  on  the  part  of  deceased  or  other 
cause  not  complained  of,  plaintiff  cannot  recover. 

"  You  must  ascertain  the  true  nature  of  the  case  and  the 
actual  cause  of  death  from  the  evidence  as  adduced  before 
you  and  render  your  verdict  in  accordance  therewith." 

Twelve  specific  instructions  were  asked  on  behalf  of  defend- 
ants and  refused  and  exceptions  taken,  but,  except  as  stated, 
they  are  not  insisted  upon  in  argument,  and  we  think  they 
were  substantially  covered  by  the  charge  as  given. 

Some  emphasis  is  put  upon  the  fact  that  the  car  which 
inflicted  the  injury  was  from  another  road,  but  that  circum- 
stance does  not  call  for  special  mention  in  the  view  we  take 
of  the  case,  and  does  not  seem  to  have  been  relied  on  in  the 
court  below.  The  Circuit  Court  correctly  applied  well  settled 
principles  in  the  disposition  of  the  questions  of  law  arising  upon 
the  trial,  and  it  would  subserve  no  useful  purpose  to  retraverse, 
in  exposition  of  those  principles,  ground  so  often  covered. 
Washi/ngton  cfe  Georgetown  Railroad  v.  McDade^  135  U.  S. 
554;  Northern  Pacific  Railroad  v.  Herbert,  116  U.  S.  642; 
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Inland  d;c.  Coasting  Co.  v.  Tolson^  139  U.  S.  551 ;  Kam^  v. 
Norih&m  Central  Railway^  128  U.  S.  91;  Hough  v.  Railway 
Co,y  100  U.  8.  213 ;  Indianapolis  dkc.  Railroad  v.  Horst^  93 
U.  S.  291.  Judgment  affirmed. 


MEAGHER  v.  MINNESOTA  THRESHER  MANUFAC- 
TURING COMPANY. 

ERROR  TO  THE   SUPREME  COURT  OF  THE  STATE  OF  lONNESOTA. 

No.  1545.    Submitted  May  2, 1892.  —  Decided  May  16, 1892. 

A  judgment  of  the  Supreme  Conrt  of  the  State  of  Minnesota  overruling  a 
demurrer  interposed  by  one  of  many  defendants,  and  remanding  the  case 
to  the  trial  court  for  further  proceedings,  is  not  a  final  judgment  which 
can  be  reviewed  by  this  court 

Motion  to  dismiss.    The  case  is  stated  in  the  opinion. 

Mr.  CushmoAi  K.  Da/\)ie  and  Mr.  Frank  W.  M.  Outcheon 
for  the  motion. 

Mr.  Horace  G.  Stone  opposing. 

Mr.  Chief  Justice  Fuller  delivered  the  opinion  of  the  court. 

One  McKusick  recovered  judgment  in  the  District  Court  of 
"Washington  County,  Minnesota,  against  the  corporation  of 
Seymour,  Sabin  &  Co.,  and  in  aid  of  execution  brought  an 
action  praying  for  a  sequestration  of  the  stock,  property,  things 
in  action  and  effects  of  the  corporation,  and  the  appointment 
of  a  receiver  to  take  charge  thereof  and  carry  on  its  business 
until  sale  or  other  disposition.  A  receiver  was  accordingly 
appointed,  qualified  and  entered  upon  the  administration  of  the 
company's  affairs  and  effects.  An  order  was  entered  by  the 
court  requiring  the  creditors  of  the  corporation  to  exhibit  their 
claims  in  the  action,  which  was  done,  among  others,  by  the 
Minnesota  Thresher  Manufacturing  Company  to  a  very  large 
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amount.  Subsequently  the  latter  company  filed  an  intervening 
petition  or  complaint  in  the  general  winding-up  action,  setting 
forth  the  names  of  some  sixty  shareholders  of  the  Seymour- 
Sabin  corporation,  and  the  amounts  of  their  holdings  of  stock, 
and  praying  that  the  court  make  those  named,  and  all  other 
•  persons  who  might  subsequently  be  found  to  be  shareholders, 
parties  to  the  action ;  require  them  to  answer  the  petition ; 
and  enforce  the  liability  in  respect  of  stock  held  by  them  which 
the  petition  claimed  the  constitution  of  the  State  imposed.  It 
was  also  prayed  that  the  court  determine  the  amount  of  the 
assets  of  the  Seymour-Sabin  Company  available  for  the  satis- 
faction of  the  claims  of  creditors ;  the  amount  of  its  indebted- 
ness ;  the  number  of  shares  of  its  capital  outstanding  between 
July  5, 1881,  and  May  10, 1884,  during  which  time  the  indebted- 
ness represented  by  the  claims  filed  was  incurred ;  the  names 
of  the  various  holders  of  stock  between  those  dates;  what 
shareholders  were  insolvent ;  what  non-resident ;  what  persons 
were  entitled  to  share  in  the  assets  and  to  what  extent ;  and 
the  amount  of  any  other  indebtedness  on  the  part  of  any  of 
the  defendants  to  the  Seymour-Sabin  Company. 

The  District  Court  made  an  order  impleading  the  parties 
named  as  defendants  in  the  action,  and  requiring  them  to  enter 
their  appearance  and  answer  within  a  time  limited.  Among 
the  numerous  persons  thus  made  defendants,  the  plaintiffs  in 
error  in  this  case  were  included,  and  they  demurred  to  the 
intervening  petition  or  supplemental  complaint  upon  the 
ground,  among  others,  that  the  facts  stated  were  not  suflBcient 
to  constitute  a  cause  of  action.  The  petition  charged  that 
defendants  were  liable  upon  their  stock  to  the  extent  of  a  sum 
equal  to  the  par  value  thereof  for  the  debts  of  the  Seymour- 
Sabin  corporation  under  section  3,  article  10  of  the  constitution 
of  Minnesota,  which  provided :  "  Each  stockholder  in  any  cor- 
poration (excepting  those  organized  for  the  purpose  of  carrying 
on  any  kind  of  manufacturing  or  mechanical  business)  shall  be 
liable  to  the  amount  of  stock  held  or  owned  by  him." 

The  demurring  defendants  contended  that  this  was  a  mere 
direction  to  the  legislature  of  the  State  to  impose  such  a  lia- 
bility and  was  not  self-executing. 

VOL.  CXLV— 39 
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The  demurrers  of  plaintiffs  in  error  and  of  other  defendants 
were  sent  by  order  of  the  District  Court  to  a  referee  to  hear 
and  determine,  and  make,  report  and  file  ^oh  order  as  might 
be  proper.  Consent  by  stipulation  was  given  to  the  making 
and  entry  of  this  order,  subject  to  the  right,  thereby  reserved, 
"  of  either  party  to  move,  amend,  plead  over  or  appeal,  as  he 
or  they  shall  be  advised  after  notice  of  the  order  determining 
said  issues :  Provided,  however,  that  this  stipulation  shall  not 
be  construed  to  be  or  operate  as  the  waiver  of  any  rights  of 
any  party  or  parties  thereto  or  of  any  objection  to  the  juris- 
diction of  said  court  which  said  party  or  parties  now  has  or 
might  now  urge;"  and  this  stipulation  was  signed  by  the 
attorneys  for  upwards  of  sixty  defendants. 

The  demurrers  were  overruled  with  leave  to  answer  over 
within  twenty  days  from  the  entry  of  the  order,  and  the  pres- 
ent plaintiffs  in  error  took  an  appeal  to  the  Supreme  Court  of 
Minnesota.  That  court  held  that  the  constitutional  provision 
was  self-executing  and  created  an  individual  liability  on  the 
part  of  the  stockholder  for  corporate  debts  to  an  amount  equal 
to  the  amount  of  stock  held  or  owned  by  him,  and  affirmed 
the  order  of  the  District  Court.  Thereupon  the  writ  of  error 
from  this  court  was  sued  out. 

We  are  of  opinion  that  the  judgment  of  the  Supreme  Court 
of  Minnesota  was  not  a  final  judgment  within  section  709  of 
the  Eevised  Statutes.  It  is  a  judgment  affirming  with  costs  an 
order  which  overruled  a  demurrer.  Rule  XVIII  of  the  Su- 
preme Court  of  Minnesota  provides:  "Upon  the  reversal, 
affirmance,  or  modification  of  any  order  or  judgment  of  the 
District  Courts  by  this  court  there  will  be  a  remittitur  to  the 
District  Court,  unless  otherwise  ordered."  12  Minn.  XIV; 
Manual  of  Practice,  1872,  Rule  XVIII.  The  plaintiffs  in  error 
upon  the  return  of  the  case  to  the  District  Court  could  plead 
over,  as  the  order  below  allowing  time  for  so  doing  had,  before 
its  expiration,  been  superseded  by  the  appeal  Moreover,  the 
record  discloses  that  in  this  instance  the  parties,  in  view  of  tak- 
ing the  appeal,  expressly  stipulated  "that  after  the  decision 
on  said  appeal  by  said  Supreme  Court  any  of  said  defendants 
may  answer  in  the  court  below  if  they  see  fit  to  do  so,  and 
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may,  after  said  decision  on  appeal,  take  any  action  in  said  lower 
court  which  they  might  take  at  the  present  time." 

It  will  be  observed  that  plaintiffs  in  error  are  only  a  portion 
of  the  defendants  who  were  proceeded  against  by  the  interven- 
ing petition,  and  what  has  become  of  the  others  does  not 
appear.  The  case  should  have  been  determined  as  to  all,  before 
our  interposition,  if  justifiable  in  any  view,  could  be  invoked. 

Under  the  complaint,  accountings  must  be  had  and  proofs 
taken  as  to  the  amount  of  the  proceeds  of  the  insolvent  corpo- 
ration's estate;  the  rights  of  claimants  therein ;  the  liability  of 
directors  and  shareholders,  if  any,  upon  other  accounts,  etc.,  and 
the  amount  to  be  paid  by  each  shareholder  must  be  decreed.  If 
this  were  a  decree  of  the  Circuit  Court,  it  would  come  within 
the  rule  that  to  be  final  the  court  below  should  have  nothing  to 
do  but  to  execute  it  if  aflBrmed.  Keystone  Iron  Co.  v.  Martin^ 
132  TJ.  S.  91.  And  as  a  judgment  of  reversal  by  a  state 
court  with  leave  for  further  proceedings  in  the  court  of  orig- 
inal jurisdiction  is  not  subject  to  review  here,  Bostwick  v. 
Brinkerhoffj  106  U.  S.  3 ;  Bice  v.  Sanger,  144  U.  S.  197,  this 
is  also  true  of  a  judgment  merely  affirming  an  interlocutory 
order,  however  apparently  decisive  of  the  merits. 

Writ  of  error  dismissed. 


MEEHAN  V,  VAiENTINE. 

BBBOB  TO  THE   CIRCUIT    COUBT    OF    THE    UNITED    STATES    FOR    THB 
EASTERN   DISTRICT   OF   PENNSYLVANIA. 

No.  12.    Argued  November  11, 12, 1880.  —  Decided  May  16, 1892. 

One  who  lends  a  sum  of  money  to  a  partnership  under  an  agreement  that 
he  shall  be  paid  interest  thereon  at  all  events,  and  shall  also  be  paid  one 
tenth  of  the  yearly  profits  of  the  partnership  business  if  those  profits 
exceed  the  sum  lent,  does  not  thereby  become  liable  as  a  partner  for  the 
debts  of  the  partnership. 

This  was  an  action  of  assumpsit  brought  by  Thomas  J. 
Meehan,  a  citizen  of  Maryland,  against  John  K.  Valentine, 
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executor  of  "William  G.  Perry,  both  citizens  of  Pennsylvania, 
alleging  Perry  to  have  been  a  partner  with  Lawrence  W. 
Counselman  and  Albert  L.  Scott,  under  the  name  of  L.  "W. 
Counselman  <fe  Co.,  and  counting  on  promissory  notes  of 
various  dates  from  August  10,  1883,  to  November  25,  1884, 
signed  by  that  firm,  endorsed  to  the  plaintiff,  and  amounting 
in  all  to  about  $10,000,  with  interest.  The  defendant  denied 
that  Perry  was  a  partner  in  the  firm. 

At  the  trial,  the  plaintiff  put  in  evidence  the  following 
agreement : 

'*  L.  W.  Counselman.  Albert  L.  Scott 

"  Oflftce  of  L.  W,  Counselman  &  Co.,  oyster  and  fruit  packers, 
corner  Philpot  and  Will  streets. 

"  Baltimore,  Md.,  March  15,  1880. 
"  For  and  in  consideration  of  loans  made  and  to  be  made  to 
us  by  Wm.  G.  Perry,  of  Philadelphia,  amounting  in  all  to  the 
sum  of  ten  thousand  dollars,  for  the  term  of  one  year  from 
the  date  of  said  loans,  we  agree  to  pay  to  said  Wm.  G.  Perry, 
in  addition  to  the  interest  thereon,  one  tenth  of  the  net  profits 
over  and  above  the  sum  of  ten  thousand  dollars  on  our  busi- 
ness for  the  year  conmiencing  May  1st,  1880,  and  ending  May 
1st,  1881,  —  i,e.  if  our  net  profits  for  said  year's  business  ex- 
ceed the  sum  of  ten  thousand  dollars,  then  we  are  to  pay  to 
said  W.  G.  Perry  one  tenth  of  said  excess  of  profits  over  and 
above  the  said  sum  of  ten  thousand  dollars ;  and  it  is  further 
agreed  that  if  our  net  profits  do  not  exceed  the  sum  of  ten 
thousand  dollars,  then  he  is  not  to  be  paid  more  than  the 
interest  on  said  loan,  the  same  being  added  to  notes  at  the 
time  they  are  given,  which  are  to  date  from,  the  time  of  said 
loans  and  payable  one  year  from  date. 

"L.  W.  Counselman  &  Co." 

Also  the  following  endorsement  thereon ;  "  March  2,  1881. 
This  contract  and  agreement  is  to  continue  one  year  longer 
on  the  same  basis  —  i,e,  from  May  1st,  1881,  until  May  1st, 
1882.  L.  W.  Counselman  &  Co." 
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Also  three  further  renewals  of  the  agreement  from  year  to 
year,  the  first  of  which  was  by  letter,  dated  March  18,  1882, 
from  L.  W.  Counselman  &  Co.  to  Perry,  with  the  same  head- 
ing as  the  original  agreement,  and  saying :  "  We  hereby  renew 
the  agreement  made  with  you  May  1,  1880,  which  is  to  the 
eflfect  that  we  will  guarantee  you  ten  per  cent  interest  upon 
loans  amounting  to  $10,000,  and  that  if  the  net  profits  of  our 
business  is  over  $10,000  for  the  year  commencing  May  1, 
1882,  and  ending  April  30th,  1883,  we  will  in  lieu  of  the  ten 
per  cent  interest  give  you  ten  per  cent  of  the  profits.  We 
have  two  propositions  for  partnership  May  1st,  and  if  we 
accept  either  we  will  then,  if  you  desire,  return  your  loan." 

The  other  renewals,  dated  April  4,  1883,  and  March  15, 
1884,  were  substantially  Uke  the  original  agreement  of  March 
15,  1880,  except  that  in  the  agreement  of  April  4,  1883,  the 
rate  of  interest  was  specified  as  six  per  cent. 

The  plaintiff  further  offered  ^n  evidence  six  promissory 
notes,  amounting  in  the  aggregate  to  $10,600,  given  by  the 
firm  to  Perry  in  the  months  of  March,  May  and  June,  1884. 

The  plaintiff  also  called  Scott  as  a  witness,  who  testified 
that  the  firm  was  composed  of  L.  W.  Counselman  and  him- 
self ;  that  it  was  engaged  in  "  the  fruit  and  vegetable  packing 
and  oyster  business"  in  Baltimore;  that  Perry  was  in  the 
stationery  business  in  Philadelphia;  that  the  $10,000  men- 
tioned in  the  agreement  was  paid  by  him  to  the  firm,  receiv- 
ing their  notes  for  it,  and  remained  in  the  business  throughout, 
no  part  of  it  having  been  repaid ;  that  f roiu  time  to  time  he 
lent  other  sums  to  the  firm,  which  were  repaid  ;  that  he  was 
an  intimate  friend  of  the  witness  and  visited  him  every  few 
•  weeks ;  that  these  visits  were  not  specially  connected  with  the 
business,  though  on  such  occasions  Perry  "  usually  went  down 
to  the  place  of  business  and  talked  business;"  that  he  annually 
*asked  and  received  from  the  firm  accounts  of  profit  and  loss ; 
that  the  accounts  showed  an  annual  profit,  which  varied  from 
year  to  year,  amounting  for  the  second  year  to  $11,000  or 
$12,000;  that  it  being  then  found  diflBcult  to  tell  at  the 
end  of  the  year  exactly  what  the  profits  would  be,  it  was 
agreed  with  Perry  that  he  should  thenceforth  receive  $1000 
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each  year,  leaving  the  final  settlement  until  the  whole  busi- 
ness was  settled  up ;  and  that  he  received  under  the  agreement 
about  $1500  the  first  year  and  $1000  each  subsequent  yew. 
On  cross-examination,  the  witness  stated  that  the  firm  made 
an  assignment  to  the  plaintiff  for  the  benefit  of  creditors  on 
April  30,  1885 ;  that  their  liabilities  were  from  $60,000  to 
$70,000,  about  half  of  which  w^as  with  collateral  security,  and 
he  did  not  know  whether  it  had  been  paid  out  of  such  security ; 
that  the  assets  realized  less  than  $2000;  that,  so  far  as  he 
knew,  no  dividend  had  been  paid ;  and,  in  regard  to  the  $10,000 
received  from  Perry,  the  witness  testified  as  follows :  "  Q.  Mr. 
Counselman  and  yourself  did  owe  this  $10,000  to  the  estate  of 
Mr.  Perry,  did  you  ?  A.  They  had  my  notes  for  it.  Q.  Did  you 
or  did  you  not  owe  it  ?  A.  It  was  capital  he  had  in  the  busi- 
ness the  same  as  ours.  We  ow^  it  to  him.  Of  course  we 
owed  it  to  him  if  we  did  not  lose  it." 

At  the  close  of  the  plaintiff's  evidence,  the  defendant  moved 
for  a  nonsuit,  on  the  ground  that  there  was  no  evidence  to 
show  that  Perry  was  liable  as  a  partner.  The  court  so  ruled, 
and  ordered  a  nonsuit.  29  Fed.  Kep.  276.  The  plaintiff  duly 
excepted  to  the  ruling,  and  sued  out  this  writ  of  error. 

Mr.  Samxvd  SheUaha/rger  and  Mr.  Jeremiah  M.  Wilson  for 
plaintiff  in  error. 

In  Baylis  v.  Travellers'  Ins.  Co.,  113  U.  S.  316,  321,  this 
court  says  :  "  The  right  of  trial  by  jury  in  the  courts  of  the 
United  States  is  expressly  secured  by  the  Seventh  Article  of 
Amendment  to  the  Constitution,  and  Congress  has,  by  statute, 
provided  for  the  trial  of  issues  of  fact  in  cases  by  the  court 
without  the  intervention  of  a  jury,  only  when  the  parties 
waive  their  right  to  a- jury  by  a  stipulation  in  writing."  And 
in  Marshall  v.  Hvhhard,  117  U.  S.  415,  it  said,  in  effect,  that 
it  is  the  duty  of  the  court  to  give  to  the  party  the  benefit  of 
every  inference  that  could  be  fairly  drawn  from  the  evidence, 
written  and  oral ;  and  that  it  is  only  when  the  party  is  so 
given  the  benefit  of  every  such  inference,  that  could  be  fairly 
drawn  from  the  evidence,  that  the  court  is  justified  in  with- 
drawing the  case  from  the  jury. 
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We  are,  therefore,  remitted  to  the  question  whether  the 
evidence  for  the  plaintiff,  as  disclosed  by  the  record,  was  of 
such  a  conclusive  character  as  that,  after  giving  to  the  plain- 
tiff the  benefit  of  every  inference  that  could  be  drawn  from 
it,  it  was  of  such  a  conclusive  character  as  to  compel  the  court, 
in  the  exercise  of  a  sound  judicial  discretion,  to  grant  the  non- 
suit which  was  granted. 

The  original  contract,  and  its  extensions,  gave  Perry  an 
interest  in  the  profits  as  such.  In  this  regard,  the  contracts 
were  not  a  mere  method  of  securing  to  him  usurious  interest, 
or  of  measuring  his  compensation.  Taken  by  itself,  this 
makes  out  ^  prima  fcLcie  case  of  partnership. 

The  leading  case  on  this  point  in  this  court  is  Berthold  v. 
Goldsmith^  24  How.  536,  which  has  ever  since  been  recognized 
by  this  court  and  the  other  Federal  courts  as  authority,  and 
the  leading  one,  upon  the  questions  as  to  what  tests  guide  in 
determining  the  question  of  partnership.  In  that  case  it  was 
said:  "Actual  participation  in  the  profits  as  principal,  we 
think,  creates  a  partnership  as  between  the  parties  and  third 
persons,  whatever  may  be  their  intentions  in  that  behalf, 
and  notwithstanding  the  dormant  partner  was  not  expected 
to  participate  in  the  losses  beyond  the  amount  of  the  profits. 
Every  man  who  has  a  share  of  the  profits  of  a  trade  or  busi- 
ness ought,  also,  to  bear  his  share  of  the  loss,  for  the  reason 
that,  in  taking  a  part  of  the  profits,  he  takes  a  part  of  the 
fund  of  the  trade  on  which  the  creditor  jelies  for  payment. 
Grace  v.  Smith,  2  W.  BL  998 ;  Waugh  v.  Carver,  2  H.  Bl.  235. 
Actual  partnership,  as  between  the  creditor  and  the  dormant 
partner,  is  considered  by  the  law  to  subsist  where  there  has 
been  a  participation  in  the  profits,  although  the  participant 
may  have  expressly  stipulated  with  his  associates  against  all 
the  usual  incidents  of  that  relation.  Pond  v.  Pittard,  3  M.  & 
W.  357.  That  rule,  however,  has  no  application  whatever  to 
a  case  of  service  or  special  agency  where  the  employ^  has  no 
power  as  partner  in  the  firm  and  no  interest  in  the  profits  as 
property,  but  is  simply  employed  as  a  servant  or  special  agent, 
and  is  to  receive  a  given  sum  out  of  the  profits,  or  a  portion 
of  the  same,  as  compensation  for  his  services." 
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This  case  was  decided  in  1860,  the  same  year  in  which  the 
case  of  Cox  v.  Hickman^  8  H.  L.  Cas.  268,  was  decided,  and 
although  the  court  below  seemed  to  regard  that  case  as  decid- 
ing that  a  participation  in  the  profits  as  profits,  as  distin- 
guished from  a  stipulation  for  their  being  paid  as  a  means  of 
measuring  compensation,  did  not  show  a  partnership,  as  held 
in  Berthold  v.  GokUmithy  yet  we  do  not  see  that  it  did  so 
decide,  or  that  the  case  is  at  all  in  conflict,  for  our  purposes, 
Avith  the  case  of  Berthold  v.  Goldsmith. 

The  English  case  was  one  where  the  question  was  whether 
certain  "  scheduled  creditors,"  (who  were  to  be  paid  a  share 
of  such  profits  as  should  accrue  from  their  debtor's  business, 
under  a  deed  creating  a  trustee,)  should  be  deemed  partners ; 
and  the  House  of  Lords  held  that  they  were  not  made  part- 
ners in  thq  business ;  just  as  this  court,  stating  the  rule  in  the 
case  already  quoted  from,  says,  that  where  the  employe  has 
no  power  as  partner  in  the  firm  business,  and  no  interest  in 
the  profits  as  profits,  but  is  simply  employed  as  a  servant  or 
agent,  there  the  party  receiving  a  share  of  the  profits  is  not 
made  a  partner.  But,  aside  from  this,  this  court  has,  since 
the  decision  in  Cox  v.  Hickman^  recognized  the  accuracy  of 
the  opinion  in  Berthold  v.  Ooldsmith,  It  is  so  recognized 
in  the  cases  of  Seymour  v.  Freer^  8  Wall.  202,  221 ;  Huti^ 
V.  OUmr,  118  U.  S.  211,  221. 

In  IIa<ikett  v.  Stayiley^  115  X.  Y.  625,  a  partnership  was 
held  to  arise  out  of  a  written  contract  in  no  material  respects 
different  from  the  one  in  the  case  at  bar.  See-  alsC  Richard- 
son V.  Ilughitt^  76  N.  Y.  55  ;  Burnett  v.  Snyder^  76  N.  Y. 
844;  Curry  v.  FoxoUr,  87  N.  Y.  33;  Cassidy  v.  HaU,  97 
N.  Y.  159 ;  Clift  v.  Barrow,  108  N.  Y.  187. 

See  also  Parker  v.  Canjield,  37  Connecticut,  250,  where  the 
facts  are  very  similar  to  those  in  the  case  at  bar. 

For  the  decisions  in  Massachusetts  see  Pratt  v.  Langdan^ 
12  Allen,  544  ;  S,  C  93  Am.  Dec.  61 ;  Fitch  v.  Harrington,  13 
Gray,  468 ;  .S'.  C  74  Am.  Dec.  641 ;  Holmes  v.  Old  Colony  Rail- 
road, 5  Gray,  58 ;  Brigham  v.  Clark,  100  Mass.  430 ;  Getcheli 
w  Foster,  106  Mass.  42 ;  Petite  v.  Appleton,  114  Mass.  114. 

For  the  rule  in  Ohio  see  Wood  v.  VaUette,  7  Ohio  St.  172 ; 
Farmers'  Insurance  Co,  v.  Ross,  29  Ohio  St.  429. 
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As  to  Maryland,  see  RowUmd  v.  Long^  45  Mar}'land,  439. 

WiUon  V.  Edmonds,  130  U.  S.  472,  in  no  degree  conflicts 
with  our  present  position,  that  being  a  case  where  the  alleged 
contract  of  partnership  did  no  more  than  secure  to  Edmonds 
10  per  cent  interest  on  vouchers  bought  for  him  by  his  agent, 
Squires. 

In  Hazard  v.  Hazard,  1  Story,  371,  (1840,)  it  was  held  that 
a  partnership  as  to  third  persons  might  arise  between  the  par- 
ties by  mere  operation  of  law,  against  the  intention  of  the 
parties ;  whereas,  as  between  the  parties  it  would  exist  only 
when  such  is  the  actual  intention  of  the  parties.  See  also 
Cheap  V.  Cramond,  4  B.  &  Aid.  663 ;  Peacock  v.  Peacock,  16 
Yes.  49 ;  Ex  parte  Hamper,  17  Ves.  403 ;  Ex  parte  HodgkinsoUy 
19  Ves.  291 ;  ^  parte  Langdale,  18  Ves.  300 ;  Heskeith  v. 
Blanchard,  4  East,  44;  Muzzy  v.  Watson,  10  Johns.  226; 
Dol  V.  HaUey,  16  Johns.  ^4  -,  8.  C.9>  Am.  Dec.  293. 

Thus  it  appears  to  be  settled  that  the  written  contract  enti- 
tling Perry  to  a  share  of  the  net  profits,  at  least,  makes  out  a 
prima  facie  case  of  partnership,  and  therefore  entitled  the 
plaintiff  to  introduce,  as  against  Perry's  estate,  the  declarations 
'of  his  copartners,  as  is  held  in  Pleasants  v.  Fant,  22  Wall. 
116,  120,  where  it  is  said  that  "  one  of  the  most  approved  cri- 
teria of  the  existence  of  the  partnership,  in  such  cases,  is  the 
right  to  compel  aji  account  of  profits  in  equity."  In  the  case 
at  bar  such  a  result  follows  in  equity,  from  the  covenant  in 
the  written  contract  that  Perry  should  have  one-tenth  of  the 
net  profits  in  excess  of  $10,000. 

While  it  is  true  that,  as  between  creditors  and  copartners, 
it  is  inmiaterial,  as  bearing  upon  the  liability  of  secret  partners 
to  creditors,  Avhether  the  creditors,  when  they  give  trust  to 
the  firm,  knew  of  the  partnership  of  the  secret  partner  or  not, 
and  it  is  also  inmiaterial  as  to  whether  the  partners  meant  to 
make  a  partnership ;  yet  it  is  also  true,  in  cases  like  the  pres- 
ent, that  the  question  as  to  what  was  the  intention  of  the 
jmrtners,  regarding  the  formation  and  existence  of  a  partner- 
ship, is  a  material  circumstance  in  the  case.  CUft  v.  Barrow, 
108  N.  Y.  92.  ♦ 

In  view  of  this  principle  of  law,  as  well  as  in  view  of  all  the 
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evidence  which  was  withdrawn  from  the  consideration  of  the 
jury  by  the  court,  it  seems  to  us  quite  impossible  to  reach 
the  conclusion  that  there  was  not  error  in  the  withdrawal  of 
these  questions  of  fact  from  the  jury. 

Mr.  Richard  C,  Dale  and  Mr.  Samuel  Dickson  (with  whom 
was  Mr.  Henry  P.  Brown  on  the  brief)  for  defendant  in 
error. 

Mb.  Justice  Gray,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  granting  of  a  nonsuit  by  the  Circuit  Court,  because  in 
its  opinion  the  plaintiff  had  given  no  evidence  sufficient  to 
maintain  his  action,  was  in  accordance  with  the  law  and  prac- 
tice of  Pennsylvania  prevailing  in  the  courts  of  the  United 
States  held  within  that  State,  and  \^  subject  to  the  revision  of 
this  court  on  writ  of  error.  Central  Transportation  Co.  v. 
PuUma/n's  Ca/r  Co,^  139  U.  S.  24,  38-40.  The  real  question  in 
this  case,  therefore,  is  whether  the  evidence  introduced  by  the 
plaintiff  would  have  been  sufficient  to  sustain  a  verdict  in  his 
favor. 

The  requisites  of  a  partnership  are  that  the  parties  must 
have  joined  together  to  carry  on  a  trade  or  adventure  for  their 
common  benefit,  each  contributing  property,  or  services,  and 
having  a  community  of  interest  in  the  profits.  Wa^d  v. 
Thompson,  22  How.  330,  334. 

Some  of  the  principles  applicable  to  the  question  of  the 
liability  of  a  partner  to  third  persons  were  stated  by  Chief 
Justice  Marshall  in  a  general  way  as  follows :  "  The  power  of 
an  agent  is  limited  by  the  authority  given  him ;  and  if  he 
transcends  that  authority,  the  act  cannot  affect  his  principal ; 
he  acts  no  longer  as  an  agent.  The  same  principle  applies  to 
partners.  One  binds  the  others  so  far  only  as  he  is  the  agent 
of  the  others."  "  A  man  who  shares  in  the  profit,  although 
his  name  may  not  be  in  the  firm,  is  responsible  for  all  its 
debts."  "Stipulations  [restricting  the  powers  of  partners] 
may  bind  the  partners,  but  ought  not  to  affect  those  to  whom 
they  are  unknown,  and  who  trust  to  the  general  and  well 
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established  cjommercial  law."  Winship  v.  Bank  of  United 
States,  5  Pet.  529,  561,  562.  And  the  Chief  Justice  referred 
to  Waugh  V.  Carver,  2  H.  Bl.  235 ;  Ex  parte  Hamper,  17  Ves. 
403,  412 ;  and  Gow  on  Partnership,  17. 

How  far  sharing  in  the  profits  of  a  partnership  shall  make 
one  liable  as  a  partner  has  been  a  subject  of  much  judicial 
discussion,  and  the  various  definitions  have  been  approximate 
rather  than  exhaustive. 

The  rule  formerly  laid  down,  and  long  acted  on  as  estab- 
lished, was  that  a  man  who  received  a  certain  share  of  the 
profits  as  profits,  with  a  lien  on  the  whole  profits  as  security 
for  his  share,  was  liable  as  a  partner  for  the  debts  of  the  part- 
nership, even  if  it  had  been  stipulated  between  him  and  his 
copartners  that  he  should  not  be  so  liable ;  but  that  merely 
receiving  compensation  for  labor  or  services,  estimated  by  a 
certain  proportion  of  the  profits,  did  not  render  one  liable  as 
a  partner.  Story  on  Partnership,  c.  4 ;  3  Kent  Com.  25  note, 
32-34 ;  Ex  parte  Hamper,  above  cited ;  Pott  v.  Eyton,  3  C.  B. 
32,  40;  Bostvnck  v.  Champion,  11  Wend.  571,  and  18  Wend, 
175,  184, 185 ;  BurcUe  v.  Eckart,  1  Denio,  337,  and  3  N.  Y. 
132;  Denny  v.  Cahot,  6  Met.  82;  Fitch  v.  Harrington,  13 
Gray,  468,  474;  Brimdred  v.  Muzzy,  1  Dutcher  (25  N.  J. 
Law)  268,  279,  674.  The  test  was  often  stated  to  be  whether 
the  person  sought  to  be  charged  as  a  partner  took  part  of  the 
profits  as  a  principal,  or  only  as  an  agent.  Benjamin  v.  Por- 
tent, 2  H.  Bl.  590,  592 ;  CoUyer  on  Partnership  (1st  ed.)  14 ; 
Smith  Merc.  Law  (1st  ed.)  4;  Story  on  Partnership,  §  55; 
Loomis  V.  Marshall,  12  Conn.  69,  78 ;  BurcHe  v.  Eckart,  1 
Denio,  337,  341 ;  Hallet  v.  Deshan,  14  La.  Ann.  529. 

Accordingly,  this  court,  at  December  term,  1860,  decided 
that  a  person  employed  to  sell  goods  under  an  agreement  that 
he  should  receive  half  the  profits,  and  that  they  should  not  be 
less  than  a  certain  sum,  was  not  a  partner  with  his  employer. 
"  Actual  participation  in  the  profits  as  principal,"  said  Mr.  Jus- 
tice Clifford  in  delivering  judgment,  "  creates  a  partnership  as 
between  the  parties  and  third  persons,  whatever  may  be  their 
intentions  in  that  behalf,  and  notwithstanding  the  dormant 
partner  was  not  expected  to  participate  in  the  loss  beyond  the 
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amount  of  the  profits,"  or  "  may  have  expressly  stipulated  with 
his  associates  against  all  the  usual  incidents  to  that  relation. 
That  rule,  however,  has  no  application  whatever  to  a  case  of 
service  or  special  agency,  where  the  employ6  has  no  power 
as  a  partner  in  the  firm  and  no  interest  in  the  profits,  as  prop- 
erty, but  is  simply  employed  as  a  servant  or  special  agent,  and 
is  to  receive  a  given  sum  out  of  the  profits,  or  a  proportion  of 
•  the  same,  as  a  compensation  for  his  services."  Berthold  v. 
Goldmniih^  24  How.  536,  542,  543.  See  ^iSso  Seymour  v.  Freer ^ 
8  Wall.  202,  215,  222-226 ;  Beckwith  v.  TaXbot,  95  U.  S.  289, 
293 ;  Edwards  v.  Tracy,  62  Penn.  St.  374  ;  Burnett  v.  Snyder, 
81  X.  T.  550,  555. 

Mr.  Justice  Storj^  at  the  beginning  of  his  Commentaries  on 
Partnership,  first  published  in  1841,  said:  "Every  partner  is 
an  agent  of  the  partnership;  and  his  rights,  powers,  duties 
and  obligations  are  in  many  respects  governed  by  the  same 
rules  and  principles  as  those  of  an  agent.  A  partner,  indeed, 
virtually  embraces  the  character  both  of  a  principal  and  of  an 
agent.  So  far  as  he  acts  for  himself  and  his  own  interest  in 
the  common  concerns  of  the  partnership,  he  may  properly  be 
deemed  a  principal ;  and  so  far  as  he  acts  for  his  partners  he 
may  as  properly  be  deemed  an  agent.  The  principal  distinction 
between  him  and  a  mere  agent  is,  that  he  has  a  community  of 
interest  with  the  other  partners  in  the  whole  property  and  busi- 
ness and  responsibilities  of  the  partnership  ;  whereas  an  agent, 
as  such,  has  no  interest  in  either.  Pothier  considers  partnership 
as  but  a  species  of  mandate,  saying.  Contractus  societatis,  non 
^ecus  ac  contractus  mandatiP  Afterwards,  in  discussing  the 
reasons  and  the  limits  of  the  rule  by  which  one  may  be  charged 
as  a  partner  by  reason  of  having  received  part  of  the  profits  of 
the  partnership,  Mr.  Justice  Story  observed  that  the  rule  was 
justified,  and  the  cases  in  which  it  had  been  applied  reconciled, 
by  considering  that "  a  participation  in  the  profits  will  ordinarily 
establish  the  existence  of  a  partnership  between  the  parties  in 
fa  vol*  of  third  persons,  in  the  absence  of  all  other  opposing 
circumstances,"  but  that  it  is  not  "  to  be  regarded  as  anything 
more  than  mere  presumptive  proof  thereof,  and  therefore  liable 
to  be  repelled  and  overcome  by  other  circumstances,  and  not  as 
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of  itself  overcoming  or  controlling  them ;"  and  therefore  that 
''  if  the  participation  in  the  profits  can  be  clearly  shown  to  be 
in  the  character  of  agent,  then  the  presumption  of  partnership 
is  repelled."  And  again :  "  The  true  rule,  ex  cequo  et  honoy 
would  seem  to  be  that  the  agreement  and  intention  of  the 
parties  themselves  should  govern  all  the  cases.  If  they  intended 
a  partnership  in  the  capital  stock,  or  in  the  profits,  or  in  both, 
then  that  the  same  rule  should  apply  in  favor  of  third  per- 
sons, even  if  the  agreement  were  unkno\\Ti  to  them.  And 
on  the  other  hand,  if  no  such  partnership  were  intended  be- 
tween the  parties,  then  that  there  should  be  none  as  to  third 
persons,  unless  where  the  parties  had  held  themselves  out  as 
partners  to  the  public,  or  their  conduct  operated  as  a  fraud 
or  deceit  upon  third  persons."  Story  on  Partnership,  §§  1, 
38,  49. 

Baron  Parke  (afterwards  Lord  Wensleydale)  appears  to 
have  taken  much  the  same  view  of  the  subject  as  Mr.  Justice 
Story.  Both  in  the  Court  of  Exchequer,  and  in  the  House  of 
Lords,  he  was  wont  to  treat  the  liability  of  one  sought  to  be 
charged  as  a  dormant  partner  for  the  acts  of  the  active 
partners  as  depending  on  the  law  of  principal  and  agent. 
Beckham  v.  Drake  (1841)  9  M.  ife  W.  79,  98;  WiUon  \. 
Whitehead  (1842)  10  M.  &  AV.  503,  504;  Ernest  v.  NicholJs 
(1857)  6  II.  L.  Cas.  401,  417;  dyx  v.  Hickman  (1800)  8  II.  L. 
Cas.  268,  312.  And  in  Cox  v.  Hickman  he  quoted  the  state- 
ments of  Story  and  Pothier  from  Story  on  Partnership,  §  1, 
above  cited. 

In  that  case,  two  merchants  and  copartners,  becoming 
embamissed  in  their  circumstances,  assigned  all  their  property 
to  trustees,  empowering  them  to  carry  on  the  business,  and  to 
divide  the  net  income  ratably  among  their  creditors,  (aU  of 
whom  became  parties  to  the  deed,)  and  to  pay  any  residue 
to  the  debtors,  the  majority  of  the  creditors  being  authorized 
to  make  rules  for  conducting  the  business  or  to  put  an  end  to  it 
altogether.  The  House  of  Lords,  differing  from  the  majority 
of  the  judges  who  delivered  opinions  at  various  stages  of  the 
case,  held  that  the  creditors  were  not  liable  as  partners  for 
debts  incurred  by  the  trustees  in  carrying  on  the  business 
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tinder  the  assignment.  The  decision  was  put  upon  the  ground 
that  the  liability  of  one  partner  for  the  acts  of  his  copartner 
is  in  truth  the  liability  of  a  principal  for  the  acts  of  his 
agent;  that  a  right  to  participate  in  the  profits,  though 
cogent,  is  not  conclusive,  evidence  that  the  business  is  carried 
on  in  part  for  the  person  receiving  them ;  and  that  the  test 
of  his  liability  as  a  partner  is  whether  he  has  authorized  the 
managers  of  the  business  to  carry  it  on  in  his  behalf.  Cox  v. 
Hickman,  8  H.  L.  Cas.  268,  304:,  306,  312,  313 ;  S.  C.  nom. 
Wheateroft  v.  Hickman,  9  C.  B.  (X.  S.)  47,  90,  92,  98,  99. 

This  new  form  of  stating  the  general  rule  did  not  at  first 
prove  easier  of  application  than  the  old  one ;  for  in  the  first 
case  which  arose  afterwards  one  judge  of  three  dissented; 
KilshoAJD  V.  Jukes,  .3  B.  &  S.  847 ;  and  in  the  next  case  the 
unanimous  judgment  of  four  judges  in  the  Common  Bench 
was  reversed  by  four  judges  against  two  in  the  Exchequer 
Chamber.  BuUen  v.  Sharjy,  18  C.  B.  (X.  S.)  614,  and  L.  R 
1  C.  P.  86.  And,  as  has  been  pointed  out  in  later  English 
cases,  the  reference  to  agency  as  a  test  of  partnership  was 
unfortunate  and  inconclusive,  inasmuch  as  agency  results  from 
partnership  rather  than  partnership  from  agency.  Kelly, 
C.  B.  and  Cleasby,  B.,  in  Holme  v.  Hammond,  L.  R.  7  Ex.  218, 
227,  233 ;  Jessel,  M.  R.,  in  PooUy  v.  Driver,  5  Ck  D.  458, 
476.  Such  a  test  seems  to  give  a  synonym,  rather  than  a 
definition ;  another  name  for  the  conclusion,  rather  than  a 
statement  of  the  premises  from  which  the  conclusion  is  to  be 
drawn.  To  say  that  a  person  is  liable  as  a  partner,  who  stands 
in  the  relation  of  principal  to  those  by  whom  the  business 
is  actually  carried  on,  adds  nothing  by  way  of  precision,  for 
the  very  idea  of  partnership  includes  the  relation  of  principal 
and  agent. 

In  the  case  last  above  cited.  Sir  George  Jessel  said :  "  You 
cannot  grasp  the  notion  of  agency,  properly  speaking,  unless 
you  grasp  the  notion  of  the  existence  of  the  firm  as  a  separate 
entity  from  the  existence  of  the  partners;  a  notion  which  was 
well  grasped  by  the  old  Koman  lawyers,  and  which  was  partly 
understood  in  the  courts  of  equity."  And  in  a  very  recent 
case  the  Court  of  Appeals  of  New  York,  than  which  no  court 
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has  more  steadfastly  adhered  to  the  old  form  of  stating  the 
rule,  has  held  that  a  partnership,  though  not  strictly  a  legal 
entity  as  distinct  from  the  persons  composing  it,  yet  being 
commonly  so  regarded  by  men  of  business,  might  be  so  treated 
in  interpreting  a  commercial  contract.  Bcmk  of  Buffalo  v. 
Thompson,  121  N.  Y.  280. 

In  other  respects,  however,  the  rule  laid  down  in  Cox  v. 
Hickman  has  been  unhesitatingly  accepted  in  England,  as 
explaining  and  modifying  the  earlier  rule.  Re  English  & 
Irish  Society,  1  Hem.  &  Mil  85,  106,  107 ;  Mollwo  v.  Court 
of  Wards,  L.  R.  4  P.  C.  419,  435 ;  Ross  v.  Parhyns,  L.  R.  20 
Eq.  331,  335 ;  Ex  parte  Tennant,  6  Ch.  D.  303 ;  E^  parte 
Delhasse,  7  Ch.  D.  511 ;  Badeley  v.  Consolidated  Bank,  38 
Ch.  D.  238.  See  also  Dams  v.  PatHck,.  122  U.  S.  138,  151 ; 
Eastman  v.  Clark,  53  N.  H.  276 ;  Wild  v.  Davenport,  19  Vroom 
(48  N.  J.  Law)  129 ;  Seabury  v.  BoUes,  22  Vroom  (51  N.  J. 
Law)  103,  and  23  Vroom  (52  N.  J.  Law)  413  ;  Morgan,  v.  Far- 
rel,  58  Conn.  413. 

In  the  present  state  of  the  law  upon  this  subject,  it  may 
perhaps  be  doubted  whether  any  more  precise  general  rule 
can  be  laid  down  than,  as  indicated  at  the  beginning  of  this 
opinion,  that  those  persons  are  partners,  who  contribute  either 
property  or  mohby  to  carry  on  a  joint  business  for  their  com- 
mon benefit,  and  who  own  and  share  the  profits  thereof  in  cer- 
tain proportions.  If  they  do  this,  the  incidents  or  consequences 
follow,  that  the  acts  of  one  in  conducting  the  partnership  busi- 
ness are  the  acts  of  all ;  that  each  is  agent  for  the  firm  and  for 
the  other  partners ;  that  each  receives  part  of  the  profits  as 
profits,  and  takes  part  of  the  fund  to  which  the  creditors  of  the 
partnership  have  a  right  to  look  for  the  payment  of  their 
debts ;  that  all  are  liable  as  partners  upon  contracts  made  by 
any  of  them  with  third  persons  within  the  scope  of  the  part- 
nership business ;  and  that  even  an  express  stipulation  between 
them  that  one  shall  not  be  so  liable,  though  good  between 
themselves,  is  ineffectual  as  against  third  persons.  And  par- 
ticipating in  profits  is  presumptive,  but  not  conclusive,  evidence 
of  partnership. 

In  whatever  form  the  rule  is  expressed,  it  is  universally  held 


Digitized  by 


Google 


624  OCTOBEK  TERM,   1891. 

Opinion  of  the  Court. 

that  an  agent  or  servant,  whose  compensation  is  measured  by 
a  certain  proportion  of  the  profits  of  the  partnership  business, 
is  not  thereby  made  a  partner,  in  any  sense.  So  an  agreement 
that  the  lessor  of  a  hotel  shaU  receive  a  certain  portion  of  the 
profits  thereof  by  way  of  rent  does  not  make  him  a  partner 
with  the  lessee.  Per  nine  v.  Uankinson^  6  Halst.  (11  X.  J. 
Law)  181;  Holmes  v.  Old  Colony  Railroad^  h  Gray,  58; 
Beecher  v.  Bush^  45  Michigan,  188.  And  it  is  now  equally 
well  settled  that  the  receiving  of  part  of  the  profits  of  a 
commercial  partnership,  in  lieu  of  or  in  addition  to  interest, 
by  way  of  compensation  for  a  loan  of  money,  has  of  itself 
no  greater  effect.  Wilson  v.  Edmonds,  130  U.  S.  472,  482 ; 
Richardson  v.  Ilughitt,  76  X.  Y.  55;  Curry  v.  Fotder,  87 
N.  Y.  33 ;  Casstdy  v.  IMl,  97  N.  Y.  159 ;  Synith  v.  Knight, 
71  Illinois,  148 ;  Williams  v.  Sautter,  7  Iowa,  435, 446 ;  Boston 
<k  Colorado  Smelting  Co.  v.  Smith,  13  R.  I.  27;  MoUwo  v. 
Court  of  Wards,  and  Badeley  v.  Consolidated  Bank,  above 
cited. 

In  some  of  the  cases  most  relied  on  by  the  plaintiff,  the  per- 
son held  liable  as  a  partner  furnished  the  whole  capital  on  which 
business  was  carried  on  by  another,  or  else  contributed  part  of 
the  capital  and  took  an  active  part  in  the  management  of  the 
business.  Beauregard  v.  Case,  91  IT.  S.  134;  Uackett  v.  Stan- 
ley, 115  N.  Y.  625,  627,  628,  633 ;  Pratt  v.  Langdon,  12  Allen, 
544,  and  97  Mass.  97 ;  Rowland  v.  Long,  45  Maryland,  439. 
And  in  Moll  wo  v.  Court  of  Wards,  above  cited,  after  speaking 
of  a  contract  of  loan  and  security,  in  which  no  partnership 
was  intended,  it  was  justly  observed :  "  If  cases  should  occur 
where  any  persons,  under  the  guise  of  such  an  arrangement, 
are  reaUy  trading  as  principals,  and  putting  forward,  as  osten- 
sible traders,  others  who  are  really  their  agents,  they  must  not 
hope  by  such  devices  to  escape  liability ;  for  the  law,  in  cases 
of  this  kind,  will  look  at  the  body  and  substance  of  the 
arrangements,  and  fasten  responsibility  on  the  parties  accord- 
ing to  their  true  and  real  character."  L.  R.  4  P.  C.  438. 
But  in  the  case  at  bar  no  such  element  is  found. 

Throughout  the  original  agreement  and  the  renewals  thereof, 
the  sum  of  810,000  paid  by  Perry  to  the  partnership,  and  for 
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which  they  gave  him  their  promissory  notes,  is  spoken  of  as  a 
loan,  for  which  the  partnership  was  to  pay  him  legal  interest 
at  all  events,  and  also  pay  him  one  tenth  of  the  net  yearly  profits 
of  the  partnership  business  if  those  profits  should  exceed  the 
sum  of  $10,000.  The  manifest  intention  of  the  parties,  as  ap- 
parent upon  the  face  of  the  agreements,  was  to  create  the  re- 
lation of  debtor  and  creditor,  and  not  that  of  partners.  Perry's 
demanding  and  receiving  accounts  and  payments  yearly  was 
in  accordance  with  his  right  as  a  creditor.  There  is  nothing 
in  the  agreement  itself,  or  in  the  conduct  of  the  parties,  to 
show  that  he  assumed  any  other  relation.  He  never  exer- 
cised any  control  over  the  business.  The  legal  effect  of  the 
instrument  could  not  be  controlled  by  the  testimony  of  one  of 
the  partners  to  his  opinion  that  "it  was  capital  he  had  in 
the  business  the  same  as  ours  ;  we  owed  it  to  him  ;  of  course 
we  owed  it  to  him  if  we  did  not  lose  it." 

Upon  the  whole  evidence,  a  jury  would  not  be  justified  in 
inferring  on  the  part  of  Perry,  either  "  actual  participation  in 
the  profits  as  principal,"  within  the  rule  as  laid  down  by  this 
court  in  Berthold  v.  Goldsmith;  or  that  he  authorized  the 
business  to  be  carried  on  in  part  for  him  or  on  his  behalf, 
within  the  rule  as  stated  in  Cox  v.  Hickman^  and  the  later 
English  cases.  There  being  no  partnership,  in  any  sense,  and 
Perry  never  having  held  himself  out  as  a  partner  to  the  plain- 
tiflf  or  to  those  under  whom  he  claimed,  the  Circuit  Court 
rightly  ruled  that  the  action  could  not  be  maintained.  Pleas- 
ants  V.  Font,  22  Wall.  116 ;  Thompson  v.  Toledo  Bank,  111 
U.  S.  529. 

Judgm^ent  affirmed, 

Mr.  Justice  Bbown,  not  having  been  a  member  of  the  court 
when  this  case  was  argued,  took  no  part  in  its  decision. 

VOL.  CXLV— 40 
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OASES  ADJUDGED  IN  THE  SUPREME  COURT  OF 
THE  UNITED  STATES  AT  OCTOBER  TERM,  1891, 
NOT  OTHERWISE  REPORTED,  INCLUDING 
CASES  DISMISSED  IN  VACATION  PURSUANT 
TO  RULE  28. 


No.  9^9.  Adams  v.  Fbbedman's  Aid  and  Southbbn  Edu- 
cation Society.  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Tennessee.  July  24, 1891 : 
Dismissed,  pursuant  to  the  28th  rule.  Mr.  Xenophon  Wheeler 
for  appellants.    Mr.  William  Henry  De  Witt  for  appellees. 


No.  1201.  Adams  v.  United  States.  Error  to  the  District 
Court  of  the  United  States  for  the  District  of  Kansas.  October 
19, 1891 :  Judgment  reversed,  and  cause  remanded  for  a  new 
trial,  on  motion  of  Mr.  Solicitor  General  for  defendant  in 
error.  Mr.  J.  H.  Shields  for  plaintiff  in  error.  Mr.  Attorney 
General  for  defendant  in  error. 


No.  110.  Alexandeb  v.'  Glenn,  Trustee.  Er.X)r  to  the 
Circuit  Court  of  the  United  States  for  the  Western  District  of 
North  Carolina.  November  20,  1891 :  Dismissed,  with  costs, 
pursuant  to  the  10th  rule.  Mr.  W.  E.  Earle,  Mr.W.  D.  Dav- 
idge  and  Mr.  Beginald  Fendall  for  plaintiff  in  error.  Mr. 
Charlee  Marshall  and  Mr.  John  Howa/rd  for  defendant  in 
error. 


No.  102.  Amadob  Queen  Minino  Company  v.  DeWftt. 
Error  to  the  Supreme  Court  of  the  State  of  California. 
November  17,  1891:  Dismissed,  with  costs,  pursuant  to  the 
10th  rule.  Mr.  William  M.  Stewart  for  plaintiff  in  error.  No 
appearance  for  defendant  in  error. 
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No.  290.  American  Artificial  Stone  Pavement  Company 
V.  Vulcanite  Paving  Company.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Penn- 
sylvania. March  28,  1892 :  Decree  reversed,  with  costs,  per 
stipulation,  and  cause  remanded  to  be  proceeded  in  according 
to  law.  Mr.  Sector  T.  Fenton  for  appellant.  Mr,  George 
Harding  for  appellees.       

No.  337.  Attorney  General  of  Massachusetts  v.  West- 
ern Union  Telegraph  Company.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Massafchusetts. 
January  28, 1892 :  Dismissed,  per  stipulation.  Mr.  A.  E.  PUU- 
hury  for  appellant.     Mr.  Wager  Swayne  for  appellee. 


No.  1220.  Ayres  v.  Manning.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Illi- 
nois. April  1,  1892 :  Dismissed,  with  costs,  on  motion  of  Mr. 
John  M.  Ilarlcm  for  appellants.  Mr.  G.  W.  Smith  and  JUr. 
John  M.  Harlan  for  appellants.  Mr.  Samtcel  P.  Wheeler  for 
appellees. 

No.  1512.  Baily  v.  Sundberg.  March  7,  1892:  Petition 
for  a  writ  of  certiorari  to  review  the  decision  of  the  Circuit 
Court  of  Appeals  for  the  Second  Circuit  denied.  Mr.  F.  C. 
Pa/rtridge  and  Mr.  WiUard  R.  Cray  for  petitioners.  Mr. 
John  lAnd  for  respondent. 

No.  199.  Banqub  Franoo-Egyptiennb  v.  Brown.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York.  March  1, 1892 :  Dismissed,  per  stipu- 
lation. Mr.  Joseph  H.  Choate  for  appellants.  Mr.  Francis 
Lynde  Stetson^  Mr.  Joseph  La/rocque^  Mr.  Frederic  B.  Jen- 
nings and  Mr.  Chwrles  H.  Russell^  Jr.y  for  appellees. 


No.  271.     Barney  v.  Waterbury.     Error  to  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
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York.  March  14,  1892 :  Dismissed,  with  costs,  on  motion  of 
Mr.  Solicitor  General  for  plaintiff  in  error.  Mr.  Attorney 
General  for  plaintiff  in  error.  Mr.  Sa/muel  F.  Phillips  and 
Mr.  A.  W.  Griswold  for  defendants  in  error. 


No.  247.  Beeb  v.  Maokin.  Error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Nebraska.  April  4, 
1892:  Judgment  aflSrmed,  with  costs  and  interest,  by  a 
divided  court.  Mr.  Jefferson  Chmidler  and  Mr.  John  L.  Web- 
ster for  plaintiff  in  error.  Mr.  John  F.  Dillon  and  Mr.  Harry 
Evhhard  for  defendant  in  error. 


No.  293.  Belt  v.  Cumming.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of 
Georgia.  April  7,  1892 :  Dismissed,  with  costs,  pursuant  to 
the  10th  rule.  Mr^  Henry  Wise  Ga/mett  for  appellant.  No 
appearance  for  appellees. 


No.  218.  Bennett  v.  Bakeb.  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  Illinois. 
March  10,  1892:  Dismissed,  with  costs,  pursuant  to  the  10th 
rule.  Mr.  A.  McCoy,  Mr.  C.  B.  McCoy  and  Mr.  C  E.  Pope 
for  plaintiffs  in  error.    No  appearance  for  defendant  in  error. 


No.  351.  Berry  v.  Reilly.  Error  to  the  Supreme  Court 
of  the  Territory  of  Arizona.  April  27, 1892:  Dismissed,  with 
costs,  pursuant  to  the  10th  rule.  Mr.  A.  T.  Britton  and  Mr. 
A.  B.  Browne  for  plaintiffs  in  error.  Mr.  W.  Hallett  Phillips 
and  Mr.  Joseph  K.  McCammon  for  defendant  in  error. 


No.  174.    Berry  v.  Wood.    Error  to  the  Supreme  Court 
of  the^  Territory  of  Montana.    January  21,  1892  :  Dismissed 
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with  costs,  pursuant  to  the  10th  rule,  and  remanded  to  the 
Supreme  Court  of  the  State  of  Montana.  Mr.  T.  L.  NapUm 
for  plaintiff  in  error.   Mr.  J.  N,  Dolph  for  defendant  in  error. 


No.  200.  BisoHOFFSHEiM  V.  BiM)WN.  Appeal  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
New  York.  March  1, 1892  :  Dismissed,  per  stipulation.  Mr. 
Joseph  II.  Choate  for  appellant.  Mr.  Frwncis  Lynde  Stetson 
for  appellees. 


No.  352.  Blacehobe  v.  Eeilly.  Error  to  the  Supreme 
Court  of  the  Territory  of  Arizona.  April  27,  1892:  Dis- 
missed, with  costs,  pursuant  to  the  tenth  rule.  Mr.  A.  T. 
Britton  and  Mr.  A.  B.  Brmone  for  plaintiff  in  error.  Mr.  W. 
IlalUtt  Phillips  and  Mr.  Joseph  K.  McGammon  for  defend- 
ant in  error. 

No.  131.  Bloomer  'o.  Todd.  Appeal  from  the  Supreme 
Court  of  the  Territory  of  Washington.  December  16,  1891 : 
Dismissed,  with  costs,  per  stipulation  of  the  parties.  Mr. 
A.  S.  Austiv^s  appearance  entered  for  appellant.  No  appear- 
ance for  appellees. 

No.  101.  Bradford  Gas  Light  and  Heating  Company  <?. 
Citizen's  Light  and  Heat  Company.  Appeal  from  the  Circuit . 
Court  of  the  United  States  for  the  Western  District  of  Penn- 
sylvania. November  16,  1891 :  Dismissed,  with  costs,  pur- 
suant to  the  10th  rule.  Mr.  R.  B.  Stone  for  appellant. 
No  appearance  for  appellee. 


No.  160.  Brooke  v.  Penick.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  West  Virginia. 
January  13,  1892  :  Dismissed,  with  costs,  pursuant  to  the  10th 
rule.  Mr.  Randolph  Coyle  for  appellant.  No  appearance 
for  appellees. 
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No.  274.  Bruce  v.  Vinton.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Indiana.  July 
3,  1891 :  Dismissed,  pursuant  to  the  28th  rule.  Mr.  Ferdi- 
nand Winter  and  Mr.  Attorney  General  for  appellants.  Mr. 
Solomon  Glaypool  for  appellee. 


No.  230.  Brumback  v.  Broadbbnt.  Appeal  from  the  Su- 
preme Court  of  the  Territory  of  Idaho.  July  28,  1891 : 
Dismissed,  pursuant  to  the  28th  rule.  Mr.  S.  S.  Bwrdett  for 
appellants.    Mr.  George  AinsUe  for  appellee. 


No.  707.  Central  Trust  Company  of  New  York  v. 
Bacon.  Appeal  from  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Tennessee.  May  16, 1892 :  Dis- 
missed, per  stipulation.  Mr.  Edga/r  M.  Johnson  and  Mr. 
W.  M.  Baxter  for  appellant.  Mr.  H.  H.  IngersoU  and  Mr. 
a.  M.  Edwards  for  appellee. 

No.  1218.  Chicago,  Burungton  and  Quinoy  Railroad 
Company  v.  Dey.  Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Iowa.  March  10, 
1892  :  Dismissed,  with  costs,  on  authority  of  counsel  for 
appellant.  Mr.  Jos^h  W.  BVythe  for  appellant.  No  appear- 
ance for  appellee. 

No.  1142.  Chicago,  Burlington  and  Quincy  Railroad  Com- 
pany V.  Smith.  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Iowa.  March  10,  1892: 
Dismissed,  with  costs,  on  authority  of  counsel  for  appellant. 
Mr.  Joseph  W.  Blythe  for  appellant.  No  appearance  for 
appellees. 

No.  1141.  Chicago,  Burlington  and  Quincy  Railroad 
Company  v.  State  of  Iowa.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  Iowa.   March 
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10,  1892 :  Dismissed,  with  costs,  on  authority  of  coonsel  for 
appellant.  Mr.  Joseph  TT.  Blyihs  for  appellant.  No  appear- 
ance for  appellee.  

No.  1147.  Chicago,  Milwaukee  and  St.  Paul  Railway 
CoMPAinr  V.  Smith.  Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Iowa.  March  30, 
1892 :  Dismissed,  with  costs,  on  motion  of  counsel  for  appel- 
lant. J/r.  JohnW,  Gary  for  appellant.  No  appearance  for 
appellees.  

No.  1146.  Chicago,  Milwaukee  and  St.  Paul  Railway 
CoBiPANY  V.  State  of  Iowa.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  Iowa.  March 
30,  1892:  Dismissed,  with  costs,  on  motion  of  counsel  for 
appellant.  Mr.  John  W.  Ca/ry  for  appellant.  No  appearance 
for  appellee.  

No.  1144.  Chicago  and  Northwestebn  Railway  Company 
V.  Smtph.  Appeal  from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Iowa.  March  10, 1892 :  Dismissed, 
with  costs,  on  motion  of  Mr.  W.  C.  Ooudy  for  appellant.  Mr. 
W.  C.  Ooudy  and  Mr.  N.  M.  Hvhbard  for  appellant.  No 
appearance  for  appellee.     

No.  1143.  Chicago  and  Northwestebn  Railway  Company 
^.  State  of  Iowa.  Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Iowa.  March  10, 
1892 :  Dismissed,  with  costs,  on  motion  of  Mr.  W.  C.  Ooudy 
for  appellant.  Mr.  W.  C.  Oovdy  and  Mr.  N.  M.  HvJbbard  for 
appellant.    No  appearance  for  appellee. 


No.  1140.  Chicago,  Rock  Island  and  Paxjifio  Railway 
Company  v.  Smfth.  Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Iowa.  April  4, 
1892 :  Dismissed,  with  costs,  on  motion  of  counsel  for  appel- 
lant. Mr.  Thomas  F.  Withrow  for  appellant.  No  appearance 
for  appellees. 
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No.  1139.  Chicago,  Rook  Island  and  Pacific  Railway 
Company  v.  State  of  Iowa.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  Iowa.  April 
4, 1892 :  Dismissed,  with  costs,  on  motion  of  counsel  for  appel- 
lant. Mr.  Thomas  F.  Withrow  for  appellant.  No  appearance 
for  appellee. 

No.  1455.  Chicago  Wire  and  Spring  Company  v.  Ameri- 
can Wire  Company.  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois.  November  23^ 
1891 :  Dismissed,  with  costs,  on  motion  of  Mr.  C.  W.  Needham 
for  plaintiff  in  error.  Mr.  M.  R.  Powers  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 


No.  268.  Choteau  'o.  Kansas  Cfty  Stock  Yards  Company. 
Error  to  the  Circuit  Court  of  the  United  States  for  the  West- 
em  District  of  Missouri.  March  30,  1892:  Dismissed,  with 
costs,  pursuant  to  the  10th  rule.  Mr.  A.  Comingo  for  plaintiff 
in  error.  Mr.  Wallace  Pratt  and  Mr.  Frank  Hagerman  for 
defendant  in  error. 

No.  258.  Chuech  v.  Swann.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Ala: 
bama.  March  28,  1892:  Dismissed,  with  costs,  pursuant  to 
the  10th  rule.  Mr.  T.  A.  Hamilton  for  appellants.  Mr.  Isaac 
P.  Martin  for  appellee.     

No.  359.  CmzENs'  Street  Railway  Company  of  Pine 
Bluff,  Abkansas  v.  Jones.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  Arkansas. 
March  9,  1892 :  Dismissed  with  costs,  on  motion  of  counsel  for 
appellant.  Mr.  Jefferson  Cha/ndler  and  Mr.  J.  M.  Taylor  for 
appellant.    No  appearance  for  appellee. 


No.  340.    Crrr  of  Augusta  v.  Babd.    Error  to  the  Circuit 
Court  of  the  United  States  for  the  District  of  Kansas.     April 
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21,  1892:  Dismissed,  with  costs,  pursuant  to  the  10th  rule. 
Mr.'S.  O.  TUacher  for  plaintiflf  in  error.  J/r.  A.  T.  BriMony 
Mr.  A.  B.  Browne  and  Mr.  George  B.  Peck  for  defendant  in 
error. 

No.  127.  Coleman  v.  Walkeb.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Cali- 
fornia. December  14,  1891 :  Dismissed,  with  costs,  per  stipu- 
lation. Mr.  Hall  McAUister  and  Mr.  W.  W.  Cope  for 
appellant.    Mr.  Sidney  JV.  Smithy  Jr.,  for  appellee. 


No.  243.  Commercial  National  Bank  v.  Brown.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ohio.  March  24, 1892 :  Dismissed,  with  costs,  pur- 
suant to  the  10th  rule.  Mr.  C.  C.  BcUchoin  for  appellants. 
No  appearance  for  appellees. 


No.  18.  Cooke  v.  Globe  Files  Company.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  Southern  District 
of  New  York.  October  13,  1891 :  Dismissed,  with  costs,  pur- 
suant to  the  10th  rule.  Mr.  W.  E.  Gleeson  and  Mr.  M.  S. 
Hopkins  for  appellant.  Mr.  R.  H  Parkinson^  Mr.  J.  O. 
Pa/rkinson  and  Mr.  William  A.  McKenney  for  appellees. 


No.  80.  County  of  Bay  v.  Douglass.  Error  to  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Michi- 
gan. November  4,  1891:  Dismissed,  with  costs,  pursuant  to 
the  10th  rule.  Mr.  Ashley  Pond  for  plaintiff  in  error.  No 
appearance  for  defendant  in  error. 


No.  1493.  County  of  Cass,  in  the  State  of  Missouri  v. 
Parker.  Appeal  from  the  Circuit  Court*  of  the  United  States 
for  the  Western  District  of  Missouri.  January  18,  1892: 
Docketed  and  dismissed,  with  costs,  on  motion  of  Mr.  S.  & 
Biirdett  for  appellee. 
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No.  195.  Covert  v.  Sargent.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York.  March  4,  1892 :  Dismissed,  with  costs,  pursuant  to  the 
10th  rule.  Mr.  WiUiam  IL  £ing  for  appellant.  No  appear- 
ance for  appellees. 

No.  180.  Cramer  v.  United  States.  Appeal  from  the 
Court  of  Claims.  January  29,  1892 :  Dismissed,  pursuant  to 
the  10th  rule.  Mr.  Oeorge  A.  King  for  appellant.  Mr. 
Attorney  General  for  appellee. 


No.  1546.  CRroER  t?.  Steele.  Appeal  from  the  United 
States  Court  for  the  Indian  Territory.  April  18,  1892: 
Docketed  and  dismissed,  with  costs,  on  motion  of  Mr.  Charles 
Bloofl  Smith  for  appellees. 


No.  457.  Darst  v.  Bogos.  Error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Nebraska.  May  16, 
1892:  Dismissed,  per  stipulation.  Mr.  C.  S.  Montgoinery  iov 
plaintiflT  in  error.    Mr.  W.  J.  ConneU  for  defendants  in  error. 


No.  1446.  Denver  and  Rio  Grande  Western  Railway 
Company  v.  Dodge.  Error  to  the  Supreme  Court  of  the  Ter- 
ritory of  Utah.  January  18,  1892  :  Judgment  affirmed,  with 
costs,  by  a  divided  court.  Mr.  John  A.  Marshall  for  plaintiff 
in  error.    Mr.  P.  L.  Williams  for  defendant  in  error. 


No.  1244.  Dumont  v.  Fry.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York.  December  7,  1891 :  Dismissed,  per  stipulation,  without 
costs  to  either  party.  Mr.  F.  R.  Coudert  for  appellants.  Mr. 
John  M.  Bowers  for  appellees. 
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No.  234.  Edelhoff  v.  Robertson.  Error  to  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York.  February  1,  1892:  Judgment  so  far  as  complained 
against  by  Edelhoflf  et  al.,  reversed,  with  costs,  upon  confession 
of  error  by  defendant  in  error,  and  cause  remanded,  with  direc- 
tions to  grant  a  new  trial,  on  motion  of  Mr.  Solicitor  General 
for  defendant  in  error.  Mr.  H.  E.  Tremain  and  Mr.  M.  W. 
Tyler  for  plaintiffs  in  error.  Mr.  A  ttomey  Oeneral  for  de- 
fendant in  error. 


No.  100.  Edward  Barr  Company  v.  New  York  and  New 
Haven  Automatic  Sprinkler  Company.  Appeal  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
New  York.  November  16,  1891 :  Dismissed,  with  costs,  pur- 
suant to  the  10th  rule.  Mr.  RandaU  Hagner  and  Mr.  P.  B. 
Voorhees  for  appellants.    No  appearance  for  appellee. 


No.  1379.  EicHEL  V.  Wallace.  Error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Kentucky.  April  29, 
1892:  Dismissed,  with  costs,  on  authority  of  counsel  for 
plaintiffs  in  error.  Mr.  T.  F.  Hargis  and  Mr.  Q.  B.  Eastin 
for  plaintiffs  in  error.  Mr.  Michael  H.  Cardozo  for  defendants 
in  error. 

No.  1044.  EicHORN  V.  Hoover.  Error  to  the  Supreme 
Court  of  the  District  of  Columbia.  January  7,  1892:  Dis- 
missed, per  stipulation,  costs  to  be  paid  by  defendants  in  error, 
on  motion  of  Mr.  A.  S.  Worthington  for  defendants  in  error. 
Mr.  M.  F.  Morrisy  Mr.  George  E.  Hamilton  and  Mr.  C.  C. 
Cole  for  plaintiff  in  error.  Mr.  A.  S.  Wo7*thington  and  Mr. 
A.  A.  Bimey  for  defendants  in  error. 


Nos.  14  and  15.  Eldredoe  v.  United  States.  Appeals 
from  the  Supreme  Court  of  the  Territory  of  Utah.  March  31, 
1892 :  Dismissed,  on  motion  of  counsel  for  appellants.    Mr, 
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Franklin  S.  JRichards,  Mr.  Le  Grand  Young  and  Mr.  R.  A. 
Howard  for  appellants.    Mr.  Attorney  General  for  appellee. 


No.  1428.  Ebhabdt  v.  Cohn.  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York. 
October  26,  1891 :  Dismissed,  with  costs,  on  motion  of  Mr. 
Solicitor  General  for  plaintiff  in  error.  Mr.  Attorney  General 
for  plaintiff  in  error.  No  appearance  for  defendants  in 
error. 


No.  588.  Eureka  Spindle  Company  v.  Sawyer  Spindle 
Company.  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts.  November  5,  1891 : 
Dismissed,  per  stipulation.  Mr.  John  ZoweU,  Jr.y  for  appellant. 
Mr.  T.  L.  Livermore  and  Mr.  F.  P.  Fish  for  appellee.    . 


No.  43.  Fall  River,  Warren  and  Providence  Railroad 
Company  v.  Page.  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island.  November  30, 1891 : 
Judgment  reversed,  per  stipulation,  and  cause  remanded  for 
such  action  therein  as  may  be  consistent  with  law.  Mr.  J.  IT. 
Benton^  Jr.y  for  plaintiff  in  error.  Mr.  A.  A.  Ranney  for 
defendants  in  error. 


No.  419.  Farmers'  Loan  and  Trust  Company  v.  Morgan's 
Louisiana  and  Texas  Railroad  and  Steamship  Company. 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Texas.  March  25,  1892  :  Dismissed,  per 
stipulation.  Mr.  Herbert  £.  Turner  for  appellant.  Mr. 
Charlee  H.  Tweed  for  appellees. 


No.  1087.       FlDEUTY  AND  CASUALTY   CoMPANY  OF  NeW  YoRK 

V.  Morris.    Error  to  the  Circuit  Court  of  the  United  States 
for  the  District  of  Colorado.    January  11,  1892 :  Judgment 
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affirmed,  with  costs  and  interest,  by  a  divided  court.  Mr.  C. 
S.  Thomas  for  plaintiff  in  error.  Mr.  S.  P.  Rose  for  defend* 
ant  in  error. 


No.  387.  First  National  Bank  of  Pine  Bluff,  Arkansas, 
u  Hanover  National  Bank  of  the  City  of  New  York. 
Error  to  the  Circjiit  Court  of  the  United  States  for  the  East- 
em  District  of  Arkansas.  March  9,  1892:  Dismissed,  with 
costs,  on  motion  of  counsel  for  plaintiffs  in  error.  Mr.  Jeffer- 
son Chandler  and  Mr.  John  M.  Taylor  for  plaintiffs  in  error. 
Mr.  John  McClure  for  appellee. 


No.  298.  Flaherty  v.  Unptep  States.  Appeal  from  the 
Supreme  Court  of  the  Territory  of  Montana.  April  11,  1892: 
DisQiissed,  with  costs,  pursuant  to  the  10th  rule,  and  re- 
manded to  the  Supreme  Court  of  the  State  of  Montana.  Mr, 
C.  W.  Holcomb  and  Mr.  J.  H.  McGowcm  for  appellant.  Mr. 
Attorney  General  for  appellee. 


No.  353.  FooTE  V.  Glenn.  Error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  New  Jersey.  April  27, 
1892 :  Dismissed,  with  costs,  pursuant  to  the  10th  rule.  Mr. 
Alfred  MiUs  for  plaintiff  in  error.  Mr.  Charles  Marshall  and 
Mr.  John  Howard  for  defendant  in  error. 


No.  192.  Forbes  v.  Thomas.  Error  to  the  Supreme  Court 
of  the  State  of  Nebraska.  March  3,  1892:  Dismissed,  with 
costs,  pursuant  to  the  10th  rule.  Mr.  Randolph  Coyle  and 
Mr.  F.  J.  LaA)ender  for  plaintiff  in  error.  Mr.  John  L.  W^ 
ster  for  defendant  In  error. 


No.  1429.    Forked  Deer  Milling  Company  v.  Kickbrsok 
Roller  Mill  Company.    Appeal  from  the  Circuit  Court  of 
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the  United  States  for  the  Western  District  of  Tennessee. 
October  19,  1891:  Docketed  and  dismissed,  with  costs,  on 
motion  of  Mr.  Isham  O.  Harris  for  appellee. 


No.  215.  Fowler  Manufaoturing  Company  v,  Cameron. 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York.  December  14,  1891 :  Dis- 
missed, with  costs,  on  authority  of  counsel  for  appellants. 
Mr.  Tliomas  H,  Rodmum^  Mr.  ChaHes  D.  Adams  and  Mr. 
W.  C.  Witter  for  appellants.    No  appearance 'for  appellee/ 


No.  49.  Francis  v.  Untied  States.  Appeal  from  the  Court 
of  Claims.  October  16, 1891 :  Dismissed,  pursuant  to  the  10th 
rule.  Mr.  Oeorge  A.  King  for  appellant.  Mr.  Attorney 
Oeneral  for  appellee. 

No.  1352.  Franooeur  v.  Newhouse.  Error  to  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Cali- 
fornia. March  21,  1892:  Dismissed,  with  costs,  per  stipula- 
tion,  on  motion  of  Mr.  S.  S.  Burdett  tgv  defendant  in  error. 
Mr,  A.  L.  Hwrt  for  plaintiff  in  error.  Mr.  S.  S.  Burdett  for 
defendant  in  error. 

No.  53.  Gage  v.  Kellogg.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  New  York. 
October  22,  1891 :  Dismissed,  with  costs,  pursuant  to  the  10th 
rule.  Mr,  John  Bane,  Jr,,  for  appellant.  Mr.  John  W.  Mun- 
day  and  Mr.  Edmund  Adcock  for  appellees. 


No.  209.  Oilman  v.  Lake.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  California. 
January  11,  1892:  Dismissed,  with  costs,  on  authority  of 
counsel  for  appellant.  Mr,  M.  A.  Wheaton  for  appellant.  No 
appearance  for  appellees. 
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No.  214.  Globe  Telephone  Company  of  New  York  v, 
Ahebioan  Bell  Telephone  Company.  Appeal  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
New  York.  March  10,  1892 :  Dismissed,  with  costs,  pursuant 
to  the  10th  rule.  Mr.  D,  Humphreys  for  appellants.  Mr. 
George  Z.  Roberts  and  Mr.  James  J.  Storrow  for  appellees. 


No.  1396.  Hall  v.  Bradford.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Missis- 
sippi. February  1,  1892 :  Decree  reversed,  at  the  cost  of  the 
appellee,  for  errors  confessed,  per  stipulation,  and  cause  re- 
manded for  further  proceedings  in  accordance  with  law.  Mr. 
Sidney  C.  EcLstmcm  for  appellant.  Mr.  J.  J.  Bradford  for 
appellee. 

No.  1406.  Ex  PARTE  Hallinger.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  New  Jersey. 
November  23,  1891 :  Dismissed.  No  appearance  for  appel- 
lant.   Mr.  C.  U.  Winjidd  for  the  State  of  New  Jersey. 


No.  1560.  Hallinger  v.  Birdsall.  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  New  Jersey. 
May  2,  1892 :  Docketed  and  dismissed,  with  costs,  on  motion 
of  Mr.  C.  H.  Winjidd  for  appellee. 


No.  233.  Hamilton  v.  Cutts.  Appeal  from  the  Supreme 
Court  of  the  District  of  Columbia.  March  9, 1892 :  Dismissed, 
per  stipulation.  Mr.  J.  J.  Darlington  for  appellant.  Mr. 
Moorfield  Storey  and  Mr.  Blair  Lee  for  appellees. 


No.  82.  Hayward  v,  Bolton.  Appeal  from  the  Supreme 
Court  of  the  Territory  of  Idaho.  November  5,  1891:  Dis- 
missed, with  costs,  on  authority  of  counsel  for  appellant,  and 
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cause  remanded  to  the  Supreme  Court  of  the  State  of  Idaho. 
Mr,  F.  S.  Richwrds  for  appellant.  No  appearance  for  ap- 
pellees. 

No.  98.  Hedden  v.  Horsmaij.  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York. 
October  19,  1891:  Dismissed,  with  costs,  on  motion  of  Mr. 
Solicitor  General  for  plaintiff  in  error.  Mr.  Attorney  Gen- 
eral for  plaintiff  in  error.  Mr.  Edward  Ha/rtley  and  Mr.  W. 
H.  Coleman  for  defendant  in  error. 


No.  164.  Heeshey  i;.  Blakesley.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Connecticut. 
January  15,  1892:  Dismissed,  with  costs,  pursuant  to  the 
10th  rule.  Mr.  Joshua  Pusey  for  appellants.  Mr.  J.  J. 
Jennings  for  appellee. 

No.  161.  Hilton  v.  Jones.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Nebraska.  January 
14,  1892 :  Dismissed,  with  costs,  pursuant  to  the  10th  rule. 
Mr.  Joseph  R.  Webster^  Mr.  S.  S.  Gregory^  Mr.  William  N. 
Booths  Mr.  James  S.  Harlan  and  Mr.  W.  Hallett  Phillips 
for  appellants.  Mr.  N.  S.  Ilarwood  and  Mr.  John  II.  Am^ 
for  appellees. 

No.  26.  Houston  v.  Simpson.  Error  to  the  Superior  Court 
of  Union  County,  North  Carolina.  October  14,  1891 :  Dis- 
missed, with  costs,  on  authority  of  counsel  for  plaintiffs  in 
error.  Mr.  John  W.  Hinsdale  for  plaintiffs  in  error.  Mr.  W. 
W.  Flemming  for  defendants  in  error. 


No.  875.  Houston,  East  and  West  Texas  Railway  Com- 
pany v.  BiNz.  Error  to  the  Supreme  Court  of  the  State  of 
Texas.  February  29,  1892 :  Dismissed,  without  costs  to  either 
party,  per  stipulation,  on  motion  of  Mr.  William  A.  McKen- 
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ney^  in  behalf  of  counsel.  Mr.  James  Parker  for  plaintiff  in 
error.  Mr.  A.  W.  Houston  and  Mr.  W.  C.  Oliver  for  defend- 
ants in  error. 


No.  1114.  Hunter  v.  Coyle.  Error  to  the  Circnit  Court  of 
the  United  States  for  the  Western  District  of  Missouri.  Octo- 
ber 30,  1891 :  Dismissed,  with  costs,  on  authority  of  counsel 
for  plaint iflfs  in  error.  Mr.  II.  M.  Pollard  for  plaintiffs  in 
error.     No  appearance  for  defendant  in  error. 


No.  81.  Innts  v.  Bolton.  Appeal  from  the  Supreme  Court 
of  the  Territory  of  Idaho.  November  5, 1891 :  Dismissed,  with 
costs,  on  authority  of  counsel  for  appellant,  and  cause  re- 
manded to  the  Supreme  Court  of  the  State  of  Idaho.  Mr.  F. 
S.  Richards  for  appellant.     No  appearance  for  appellees. 


No.  167.  Jackson  v.  Chandler.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Massachusetts. 
December  7,  1891 :  Dismissed,  with  costs,  on  motion  of  Mr. 
Frank  W.  Hackett  for  appellants.  Mr.  Godfrey  Morse  for 
appellants.     Mr.  Alfred  D.  Chandler  for  appellee. 


No.  1079.  Johnston  v.  Shields.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Mis- 
souri. July  18,  1891 :  Dismissed,  pursuant  to  the  28th  rule. 
Mr,  Damd  P.  Dyer  for  appellants.  Mr.  Given  CampbeU  for 
appellee. 

No.  851.  Kain  v.  Nimick.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  West  Yirginia.  May 
16,  1892 :  Dismissed,  with  costs,  on  motion  of  counsel  for  ap- 
pellant. Mr.  T.  S.  Riley  for  appellant.  No  appearance  for 
appellees. 
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No.  807.  Kansas  City,  St.  Joseph  and  Council  Bluffs 
Railroad  Company  v.  Chicago,  St.  Paul  and  Kansas  City 
Railway  Company.  Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of  Missouri.  Novem- 
ber 9,  1891 :  Decree  reversed,  each  party  to  pay  one-half  of 
the  costs  in  this  court,  per  stipulation,  and  cause  remanded  to 
be  proceeded  in  according  to  law  and  justice.  Mr.  J,  M.  Wool- 
worth  and  Mr.  C.  A.  Mosman  for  appellant.  Mr.  D.  D. 
BumeSj  Mr.  Frank  Hagerman  and  Mr.  C.  W.  Bv/nn  for  ap- 
pellee.   

No.  168.  Kennedy  v.  McTammany.  Appeal  from  the  Cir- 
cuit Court  of  the  United  States  for  the.  District  of  Massachu- 
setts. January  15,  1892:  Dismissed,  with  costs,  pursuant  to 
the  10th  rule.  Mr.  J.  E.  Maynadier  for  appellants.  Mr. 
Charles  Theodore  Russell  for  appellee. 


No.  354.  Kepner  v.  Dustin.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  Ohio.  April 
28,  1892:  Dismissed,  with  costs,  pursuant  to  the  10th  rule. 
Mr.  R.  W.  Tayler  for  appellant.     No  appearance  for  appellee. 


No.  264.  KiDD  V.  Horry.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  Pennsylvania. 
March  29,  1892 :  Dismissed,  with  costs,  pursuant  to  the  10th 
rule.  Mr.  Francis  Rawle  and  Mr.  A.  Q.  Keashey  for  appel- 
lant.   Mr.  F.  Carroll  Brewster  for  appellees. 


No.  136.  KiDD  V.  Ransom.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  Illinois. 
October  19,  1891 :  Decree  reversed,  and  cause  remanded  with 
directions  to  dismiss  the  bill,  per  stipulation.  Mr.  C.  K.  Offield 
for  appellant.    Mr.  J.  W.  Merriam  for  appellee. 


No.  281.      Kftteringham  v.  Blair  Town  Lot  and   Land 
Company.    Error  to  the  Supreme  Court  of  the  State  of  Iowa. 
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April  1,  1892 :  Dismissed,  with  costs,  pursuant  to  the  10th 
rule.  Mr.  J.  Lyman  for  plaintiff  in  error.  Mr.  E,  S.  BaUey 
for  defendant  in  error.        

No.  361.  Kleinschmidt  v.  Davenport.  Appeal  from  the 
Supreme  Court  of  the  Territory  of  Montana.  April  28,  1892 : 
Dismissed,  with  costs,  and  remanded  to  the  Supreme  Court  of 
the  State  of  Montana.  Mr,  T.  TL  Carter  and  Mr.  J.  B.  Clay- 
berg  for  appellants.    No  appearance  for  appellees. 


No.  331.  KuLP  V.  SoNDER.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  Pennsylvania. 
April  19,  1892 :  Dismissed,  with  costs,  pursuant  to  the  10th 
rule.  Mr.  Jerome  Carty  for  appellant.  No  appearance  for 
appellee. 

No.  231.  Lamb  v.  McGihbe.  Appeal  from  the  Supreme 
Court  of  the  Territory  of  Idaho.  March  22,  1892  :  Dismissed, 
with  costs,  pursuant  to  the  10th  rule,  and  remanded  to  the 
Supreme  Court  of  the  State  of  Idaho.  Mr.  S.  S.  Burdett  for 
appellant.    No  appearance  for  appellee. 


No.  73.  Lang  -v.  Woods.  Error  to  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of  Texas.  No- 
vember 16,  1891 :  Judgment  affirmed,  with  costs  and  interest, 
by  a  divided  court.  Mr.  M.  L.  Crawford  and  Mr.  John  Johm 
for  plaintiffs  in  error.    No  appearance  for  defendant  in  error. 


No.  83.  Larson  v.  Cox.  Error  to  the  Supreme  Court 
of  the  State  of  Kansas.  November  5, 1891 :  Dismissed,  with 
costs,^  pursuant  to  the  10th  rule.  Mr.  Osca/r  Foust  for  plain- 
tiff in  error.    No  appearance  for  defendant  in  error. 


No.  1315.     Logan  v.  Knight.     Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Texas. 
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April  11,  1892 :  Dismissed,  with  costs,  on  motion  of  Mr,  H,  J. 
May  for  appellants.  Mr.  A.  II.  Garland  and  Mr.  H.  J.  May 
for  appellants.    Mr.  Attorney  General  for  appellee. 


No.  295.  Lynde  v.  Sperling.  Appeal  from  the  Supreme 
Court  of  the  Territory  of  Montana.  April  8,  1892:  Dis- 
missed, with  costs,  pursuant  to  the  10th  rule,  and  remanded 
to  the  Supreme  Court  of  the  State  of  Montana.  Mr.  J.  II. 
McGowan  ^nd  Mr.  C.  W.  Ilolcomb  for  appellants.  No  ap- 
pearance for  appellee. 

No.  133.  Mackall  v.  Richards.  Appeal  from  the  Supreme 
Court  of  the  District  of  Columbia.  December  17,  1891 :  Dis- 
missed, with  costs,  pursuant  to  the  10th  rule.  Mr.  W.  WU- 
loughby  for  appellant.     Mr.  Enoch  Totten  for  appellee. 


No.  816.  Maoone  v.  Blydenburoh.  Error  to  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York.  April  11,  1892 :  Dismissed,  with  costs,  on  motion  of 
Mr.  Solicitor  General  for  plaintiff  in  error.  Mr.  Attorney 
General  for  plaintiff  in  error.  No  appearance  for  defendant 
in  error. 


No.  1516.  Marine  v.  Packham.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Maryland. 
March  15,  1892:  Dismissed,  with  costs,  on  motion  of  Mr, 
Solicitor  General  for  appellant.  Mr.  Attorney  General  for 
appellant.    No  appearance  for  appellees. 


No.  1353.  Marine  v.  Robson.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Maryland. 
March  18,  1892:  Dismissed,  with  costs,  on  motion  of  Mr. 
Solicitor  General  for  appellant.  Mr.  Attorney  General  for 
appellant.    No  appearance  for  appellee. 
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No.  469.  Marsh  v.  Scott.  Error  to  the  Supreme  Court 
of  the  State  of  Illinois.  March  1,  1892 :  Dismissed,  per  stipu- 
lation. Mr.  R.  A^  Parker  for  plaintiffs  in  error.  Mr.  Ly- 
man TrumhuU  for  defendant  in  error. 


No.  1236.  MoCalla  v.  Bank.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Oregon.  Feb- 
ruary 29, 1892  :  Dismissed,  with  costs,  on  authority  of  counsel 
for  appellant.  Mr.  Zera  Snow  for  appellant.  Mr.  J.  N. 
Dolph  for  appellees.  

No.  1299.  MoCloskby  v.  Hurst.  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  Louisiana. 
May  16,  1892 :  Dismissed  for  the  want  of  jurisdiction.  Mr. 
A,  J.  Murphy  for  plaintiff  in  error.  Mr.  J.  D.  Rovse  and 
Mr.  Willia/m  Orant  for  defendant  in  error 


No.  1115.  McElvaine  v.  Brush.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York.  December  7,  1891 :  Dismissed,  with  costs,  per  stipula- 
tion. Mr.  A.  C.  Aatarita  and  Mr.  George  M.  Curtis  for 
appellant.     Mr.  Charles  F.  Tabor  for  appellee. 


No.  396.  MoIntyre  "d.  Roeschlaub.  Appeal  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Colorado. 
November  2, 1891 :  Dismissed,  with  costs,  on  motion  of  Mr. 
W,  Hallett  Phillips  in  behalf  of  counsel  for  appellants.  Mr. 
E.  T.  Wells  for  appellants.     No  appearance  for  appellee. 


No.  1452.  MoNuTT  v.  Bosworth.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Tennes- 
see. January  26,  1892:  Dismissed,  with  costs,  on  motion  of 
Mr.  A.  II.  Garland  for  appellant.  Mr.  TvUy  R.  Comicky 
Jr.,  Mr.  A.  H.  Garland  and  Mr.  II.  J.  May  for  appellant 
No  appearance  for  appellees. 
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No.  1458.  MoNuTT  v,  Cabdiff  Coal  and  Ibon  Company. 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Tennessee.  January  16,  1892:  Dismissed, 
with  costs,  on  motion  of  Mr.  A.  H.  Ga/rland  for  appellant. 
Mr.  TuUai  R.  Comick,  Jr.,  Mr.  A.  H.  Garlcmd  and  Mr.  H.  J. 
May  for  appellant.    Ko  appearance  for  appellee. 


No.  16.  Meoartney  v.  Crittenden.  .  Error  to  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Cali- 
fornia. October  13,  1891 :  Dismissed,  with  costs,  pursuant  to 
the  19th  rule.  Mr.  S,  W.  Halladay  for  plaintiff  in  error.  No 
appearance  for  defendants  in  error. 


No.  1226.  Melton  -w.  Capital  City  Bank  of  Nashville. 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Middle  District  of  Tennessee.  January  12, 1892:  Dismissed, 
with  costs,  per  stipulation.  Mr.  John  Ruhm  for  appellant. 
Mr.  S.  Watson^  Mr.  O.  N.  Tillman  and  Mr.  S.  A.  Charapion 
for  appellees.  

No.  108.  MoREHEAD  V.  Glenn.  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of  North  Caro- 
lina. November  19,  1891 :  Dismissed,  with  costs,  pursuant  to 
the  10th  rule.  Mr.  W.  E.  Earle,  Mr.  W.  D.  Davidge  and 
Mr.  Reginald  Fendall  for  plaintiff  in  error.  Mr.  Cha/rlen 
Maa^aJiaU  and  Mr.  John  Howard  for  defendant  in  error. 


No.  46.  MosES  V.  State  of  Mississippi.  Error  to  the 
Supreme  Court  of  the  State  of  Mississippi.  December  4, 1891 : 
Dismissed,  with  costs,  per  stipulation.  Mr.  E.  H.  Farrar^ 
Mr.  B.  F.  Jonas  and  Mr.  E.  B.  Kruttschnitt  for  plaintiff  in 
error.    Mr.  T.  M.  Miller  for  defendant  in  error. 


No.   850.     Mountain  Maid  Mining  Company  v.   Reilly. 
Error  to  the  Supreme  Court  of  the  Territory  of  Arizona. 
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April  27,  1892:  Dismissed,  with  costs,  pursuant  to  the  10th 
rule.  Mr.  A.  T,  BrUton  and  Mr.  A.  B.  Browne  for  plaintiff 
in  error.  Mr.  W.  EaUett  Phillips  and  Mr.  Joseph  K.  Mc- 
Caminon  for  defendant  in  error. 


No.  1444.  Murray  v.  First  National  Bank  of  Montague, 
Texas.  Error  to  the  United  States  Court  for  the  Indian 
Territory.  October  30,  1891 :  Docketed  and  dismissed,  with 
costs,  on  motion  of  Mr.  Halbert  E.  Pair\s  for  defendant  in 
error.  

No.  1000.  Mutual  Reserve  Fund  Lifb  Association  v. 
Woodson.  Error  to  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Virginia.  November  9,  1891 : 
Judgment  reversed,  clerk's  costs  to  be  paid  by  plaintiff  in 
error,  per  stipulation,  and  cause  remanded,  with  directions  to 
remand  the  cause  to  the  state  court.  Mr.  William  L.  Boyall 
for  plaintiff  in  error.  Mr.  Legh  R,  Page  for  defendants  in 
error.  

No.  280.  Myers  v.  Hawley.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New- 
York.  March  1,  1892 :  Dismissed,  per  stipulation.  Mr.  John 
A.  Grow  for  appellant.  Mr.  B.  E.  Valentine  and  Mr.  J.  A. 
Burr^  Jr.y  for  appellee.      

No.  1159.  Myers  v.  Kingston  Coal  Company.  Error  to 
the  Supreme  Court  of  the  State  of  Pennsylvania.  December 
21,  1891 :  Dismissed  for  the  want  of  jurisdiction.  Mr.  A. 
RicketU  for  plaintiffs  in  error.  Mr.  H.  W.  Palmer  and  Mr. 
H.  B.  Payne  for  defendant  in  error. 


No.  1484.  New  Chester  Water  Company  v.  Holly  Mant- 
FACTURiNG  CoMPANY.  Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Pennsylvania. 
March  15,  1892 :  Dismissed,  with  costs,  per  stipulation.    Mr. 
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B.  C.  Dale  and  Mr.  Samuel  Dickson  for  appellants.     Mr. 
R.  Z.  Aahhv/rst  for  appellea 

No.  68.  New  Orleans  Wateb  Works  Company  v.  Magin- 
Nis  Oil  and  Soap  Works.  Api^eal  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  Louisiana.  No- 
vember 16,  1891 :  Decree  affirmed,  with  costs,  by  a  divided 
court.  Mr.  J.  R.  Bechwiih  for  appellant.  Mr.  T.  L.  Bayne^ 
Mr.  George  Denegre^  Mr.  C.  W.  Ilomor^  Mr.  W.  S.  Benedict 
and  Mr.  George  A.  King  for  appellee. 


No.  67.  New  Orleans  Water  Works  Company  v.  People's 
Ice  Manufacturing  Company.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Louisi- 
ana. November  16,  1891 :  Decree  affirmed,  with  costs,  by  a 
divided  court.  Mr.  J.  R.  Beckwith  for  appellant.  Mr.  Alfred 
Goldthwaite  for  appellee.   

No.  66.  New  Orleans  Water  Works  Company  v.  South- 
ern Brewing  Company.  Appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  Louisiana.  No- 
vember 16,  1891 :  Decree  affirmed,  with  costs,  by  a  divided 
court.  Mr.  J.  R.  Bechwith  for  appellant.  Mr.  Alfred 
Goldthwaite  for  appellee. 

No.  8.  Netherclift  v.  Robertson.  Error  to  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York.  October  13,  1891 :  Dismissed,  with  costs,  on  authority 
of  counsel  for  plaintiffs  in  error,  on  motion  of  Mr.  Solicitor 
General  for  defendant  in  error.  Mr.  Henry  E.  Tremain 
and  Mr.  A.  J.  Willard  for  plaintiffs  in  error.  Mr.  Attorney 
General  for  defendant  in  error. 


No.  213.    O'Donnell  v.  Town  of  Southfield.     Error  to  the 
Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
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New  York.  March  1,  1892 :  Dismissed,  per  stipulation.  Mr, 
Charles  C.  BuU  for  plaintiff  in  error.  Mr.  Henry  Oreeiifidd 
for  defendant  in  error. 


No.  79.  Oleson  v.  Cox.  Error  to  the  Supreme  Court  of 
the  State  of  Kansas.  November  3,  1891:  Dismissed,  with 
costs,  pursuant  to  the  10th  rule.  Mr.  Oscar  Foust  for  plaintiff 
in  error.    No  appearance  for  defendant  in  error. 


No.  95.  Pacific  Expbess  Company  v.  Taxing  Disteici  of 
Shelby  County,  Tennessee.  Error  to  the  Supreme  Court  of 
the  State  of  Tennessee.  November  9,  1891:  Judgment  re- 
versed, with  costs,  per  stipulation,  and  cause  remanded,  to  be 
proceeded  with  according  to  law  and  justice.  Mr.  It.  J.  Morgan 
for  plaintiff  in  error.    Mr.  S.  P.  Walker  for  defendant  in  error. 


No.  333.  Perkins  v.  Haney  Manufacturing  Company. 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Michigan.  April  20,  1892:  Dismissed, 
with  costs,  pursuant  to  the  10th  rule.  Mr.  C.  J.  Hunt  for 
appellant.    Mr.  Edward  Taggart  for  appellees. 


No.  1066.  PiTBAT  V.  Hull.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  Ohio.  Sep- 
tember 8,  1891 :  Dismissed,  pursuant  to  the  28th  rule.  Mr.  0. 
M.  Crottschall  for  appellants.    Mr.  Alfred  Russell  for  appellee. 


No.  1559.  Post  v.  County  of  Pulaski.  May  16,  1892: 
Petition  for  a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Circuit  denied,  with  costs. 
Mr.  John  F.  Dillon  and  Mr.  Harry  Hubbard  for  petitioner. 
Mr.  Lewis  M.  Bradley  for  respondent. 
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No.  219.  Price  v.  Detroit,  Grand  Haven  and  Milwaukee 
Railway  Company.  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan.  March  28,  1892  : 
Judgment  affirmed,  with  costs,  by  a  divided  court.  Mr.  Don 
M.  Dickinson  and  Mr.  Elliot  G.  Stevenson  for  plaintiff  in  error. 
Mr.  Elijah  W.  Meddaugh  and  Mr.  W.  A.  Day  for  defendant  in 
error. 

No.  278.  QuoNo  Lee  Lum  v.  Rankin.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  Northern  District 
of  California.  March  31,  1892  :  Dismissed,  with  costs,  pursu- 
ant to  the  10th  rule.  Mr.  Thomas  D.  Riordan  for  appellant. 
No  appearance  for  appellee. 


No.  942.  Ralston  v.  BRmsH  and  American  Mortgage  Com- 
pany. Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Western  District  of  Louisiana.  November  9,  1891 :  Dis- 
missed, with  costs,  pursuant  to  the  15th  rule.  Mr.  Wade  R. 
Young  for  appellant.    Mr.  James  Loumdes  for  appellees. 


No.  1245.  Reynes  v.  Fry.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York. 
December  7,  1891 :  Dismissed,  per  stipulation,  without  costs 
to  either  party.  Mr.  John  E.  Parsons  for  appellant.  Mr. 
John  M.  Bowers  for  appellee. 


No.  1054.  Richardson  v.  Bryan.  Error  to  the  Superior 
Court  of  the  State  of  Massachusetts.  January  26,  1892:  Dis- 
missed, with  costs,  on  authority  of  counsel  for  plaintiff  in 
error.  Mr.  Letvis  S.  Dahney  and  Mr.  Frederic  Cunningham 
for  plaintiff  in  error.    No  appearance  for  defendant  in  error. 


No.  537.    Richmond  and  Danville  Railroad  Company  v. 
Dykeman.    Error  to  the  Circuit  Court  of  the  United  States 
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for  the  Northern  District  of  Georgia.  December  14,  1891: 
Dismissed,  per  stipulation,  on  motion  of  Mr.  Linden  Kent  for 
plaintiff  in  error.  Mr.  Linden  Kent  for  plaintiff  in  error,  ifr. 
N.  J.  Hammond  for  defendant  in  error. 


No.  203.  BuMFOBD  Chemical  Works  v.  Muth.  Appeal  from 
the  Circuit  Court  of  the  United  States  for  the  District  of 
Maryland.  October  26,  1891 :  Dismissed,  with  costs^  on 
authority  of  counsel  for  appellant.  Mr.  Rowland  Cox  for  appel- 
lant.   No  appearance  for  appellees. 


No.  321.  St.  John  v.  City  of  Toledo,  Ohio.  Error  to  the 
Circuit  Court  of  the  United  States  for  the  Northern  District 
of  Ohio.  April  14,  1892:  Dismissed,  with  costs,  pursuant  to 
the  10th  rule.  Mr.  R.  P.  Ranney  for  plaintiff  in  error.  Mr. 
W.  H.  H.  Read  and  Mr.  Clarence  Brown  for  defendants  in 
error. 

No.  367.  St.  Louis,  Iron  Mountain  and  Southern  Rail- 
way Company  v.  Humphreys.  Error  to  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  New  York. 
March  7, 1892 :  Dismissed,  per  stipulation.  Mr.  John  F.  Dillon 
for  plaintiff  in  error.  Mr.  Q-eorge  Be  Foreit  Lord  for  defend- 
ants in  error.  

No.  438.  St.  Paul,  Minneapolis  and  Manitoba  Railway 
Company  v.  State  of  Minnesota  ex  rel.  City  of  Minneapous. 
Error  to  the  District  Court  of  Hennepin  County,  State  of 
Minnesota.  January  4,  1892  :  Dismissed,  with  costs,  per 
stipulation.  Mr.  M.  B.  Q-rover  for  plaintiff  in  error.  Mr. 
Robert  B.  Russell  for  defendant  in  error. 


No.  22.  SoniLLiNGER  V.  Cranford.  Appeal  from  the  Su- 
preme Court  of  the  District  of  Columbia.  October  13,  1891: 
Dismissed,  with  costs,  pursuant  to  the  10th  rule.     Mr.  J.  E. 
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McDonald^  Mr.  B.  J.  Bright^  Mr.  J.  C.  Fay  and  Mr.  U.  M. 
Young  for  appellants.    Mr.  Enoch  Totten  for  appellees. 


No.  91.  Schutleb's  Steam  Tow  Boat  Line  r.  Salisbury. 
Error  to  the  Supreme  Court  of  the  State  of  New  York.  No- 
vember 6,  1891:  Dismissed,  with  costs,  for  failure  to  comply 
with  the  order  of  this  court  of  October  19,  1891,  requiring 
new  bond  on  writ  of  error.  Mr.  W.  Frothingham  for  plain tiflf 
in  error.    Mr.  J.  Bider  Cady  for  defendant  in  error. 


No.  179.  Scruggs  v.  United  States.  Appeal  from  the 
Court  of  Claims.  January  28,  1892:  Dismissed,  pursuant  to 
the  lOth  rule.  Mr.  George  A.  Kmg  for  appellant.  Mr.  At- 
torney General  for  appellee. 


No.  141.  Short  v.  Sully.  Error  to  the  Circuit  Court  of 
the  United  States  for  the  Northern  Distriqji  of  Texas.  De- 
cember 14,  1891:  Dismissed,  with  costs,  on  authority  of  coun- 
sel for  plaintiff  in  error.  Mr.  A.  S.  Lathrop  for  plaintiff  in 
error.     Mr.  Van  H.  Manning  for  defendants  in  error. 


No.  1145.  Sioux  City  and  Pacific  Railway  Company  r. 
Smith,  Commissioners,  &c.  Appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  Iowa.  March 
10,  1892:  Dismissed,  with  costs,  on  motion  of  Mr.  W.  C. 
Goudy  for  appellant.  Mr.  W.  C.  Goudy  and  Mr.  N.  M.  Hub- 
hard  for  appellant.    No  appearance  for  appellees. 


No.  1015.  Sloan  v.  Strickler.  Error  to  the  Supreme 
Court  of  the  State  of  Colorado.  December  14,  1891 :  Dis- 
missed, for  the  want  of  jurisdiction.  Mr.  L.  S.  Dixon  and  Mr. 
W,  T.  ffughes  for  plaintiffs  in  error.  Mr.  V.  D.  Markham  for 
defendant  in  error. 
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No.  388.  Smith  v.  Nave-McCord  Cattle  Company.  Error 
to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Texas.  August  19,  1891 :  Dismissed,  pursuant  to 
the  28th  rule.  Mr.  John  B.  Rector  for  plaintiffs  in  error.  Mr. 
S.  It.  Fisher  for  defendant  in  error. 


No.  4.  Spalding  v.  Stodder.  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  Illinois. 
October  13,  1891 :  Judgment  affirmed,  with  costs  and  interest, 
on  motion  of  Mr.  Solicitor  General  for  the  plaintiff  in  error. 
Mr,  Attorney  Creneral  for  plaintiff  in  error.  Mr.  Percy 
L.  Shuman  and  Mr.  Henry  E.  Tremain  for  defendants  in 
error. 


No.  193.  Spalding  Lumber  Company  v.  United  States. 
Error  to  the  Circuit  Court  of  the  United  States  for  the  West- 
ern District  of  Michigan.  May  16, 1892 :  Dismissed,  on  motion 
of  Mr.  Attorney  Creneral  for  defendant  in  error,  and  consent 
of  counsel  for  pl8iintiff  in  error.  Mr.  F.  0.  Clark  for  plain- 
tiff in  error.  Mr.  Attorney  General  for  defendant  in  error. 


No.  111.  Springs  v.  Glenn.  Error  to  the  Circuit  Court  of 
the  United  States  for  the  Western  District  of  North  Carolina. 
November  20,  1891 :  Dismissed,  with  costs,  pursuant  to  the 
10th  rule.  Mr.  W.  E.  Earle,  Mr.  W.  D.  Davidge  and  Mr.  Regi- 
nald Fendall  for  plaintiff  in  error.  Mr.  Charles  Marshall  and 
Mr.  John  Howard  for  defendant  in  error. 


No.  162.  Standard  Life  and  Accident  Insurance  Com- 
pany OF  Detroit,  Michigan  v.  Hutchcraft.  Error  to  the 
Circuit  Court  of  the  United  States  for  the  Southern  District 
of  Ohio.  January  14,  1892  :  Dismissed,  with  costs,  pursuant 
to  the  10th  rule.  Mr.  John  Atkinson  for  plaintiff  in  error.  No 
appearance  for  defendant  in  error. 
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No.  105.  Stein  v.  Borst.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Northern  Pistrict  of  New  York. 
November  18,  1891:  Dismissed,  with  costs,-  pursuant  to  the 
10th  rule.  Mr.  George  W.  Hey  for  appellants.  No  appearance 
for  appellee. 

No.  239.  Syracuse  Chilled  Plow  Company  v.  Robinson. 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York.  March  24,  1892  :  Dismissed, 
with  costs,  for  want  of  prosecution.  Mr.  T.  K.  Fuller  for 
appellant.     Mr.  Theodore  Bacon  for  appellees. 


No.  1336.  Taft  v.  Marsily.  Error  to  the  Supreme  Court 
of  the  State  of  New  York.  October  3,  1891 :  Dismissed,  pur- 
suant to  the  28th  rule.  Mr.  Henry  D.  Hotchkiss  for  plaintiff 
in  error.    Mr.  D.  M.  Porter  for  defendants  in  error. 


No.  888.  Tatem  v.  Chadwick.  Appeal  from  the  Supreme 
Court  of  the  State  of  Montana.  December  21, 1891 :  Dismissed 
for  the  want  of  jurisdiction.  Mr.  M.  F.  Morris  and  Mr.  J.  C. 
Robinson  for  appellants.    Mr.  Henry  E.  Davis  for  appellee. 


No.  1304.  Toms  v.  Owen.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  Michigan. 
October  28,  1891 :  Dismissed,  with  costs,  on  motion  of  Mr.  C. 
I.  Walker  for  appellant.  Mr.  C.  I.  Walker  for  appellant.  No 
appearance  for  appellee. 

No.  363.  TopLiTZ  V.  Merritt.  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York. 
April  29,  1892:  Dismissed,  with  costs,  pursuant  to  the  10th 
rule.  Mr.  Stephen  Q-.  Clarke  for  plaintiffs  in  error.  Mr.  Attor- 
ney Q-eneral  for  defendant  in  error. 
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No.  94.  Torrent  v.  Duluth  Lumber  Company.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Minnesota.  November  6,  1891 :  Dismissed,  with  costs,  pursu- 
ant to  the  10th  rule.  Mr.  R.  A.  Parker  tot  appellant.  No 
appearance  for  appellee. 


No.  1198.  Township  of  Pleasant  Hill,  Lancaster  County, 
South  Carolina  v.  Massachusetts  and  Southern  Construc- 
tion Company.  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  South  Carolina.  February  29, 1892: 
Dismissed,  with  costs,  by  consent  of  counsel  for  appellant,  on 
motion  of  Mr,  Jame%  Lowndes  for  appellee.  Mr.  Charles  Rich- 
ardson Miles  for  appellant.    Mr.  Samuel  Lord  for  appellee. 


No.  788.  Travellers'  Insurance  Company  v.  McConkey. 
Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Iowa.  September  1,  1891 :  Dismissed^  pursu- 
ant to  the  28th  rule.  Mr.  Bradley  D.  Lee  and  Mr.  John  P. 
Ellis  for  plaintiff  in  error.  Mr.  William  Q-.  Thompson  and  Mr. 
H.  B.  Fouke  for  defendant  in  error. 


No.  330.  Trester  v.  Missouri  Pacific  Railway  Cobcpany. 
Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska.  January  26,  1892:  Dismissed,  per  stipulation. 
Mr.  Walter  J.  Lamb  for  plaintiff  in  error.  Mr.  B.  P.  Waggener 
for  defendant  in  error. 


No.  284.  Union  Pacific  Railway  Company  v.  Central 
Trust  Company  of  New  York.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Nevada.  January  4, 
1892:  Dismissed,  with  costs,  on  motion  of  Mr.  John  F.  Dillon 
for  appellant.  Mr.  John  F.  Dillon  for  appellant.  No  appear- 
ance for  appellees. 
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No.  286.  Union  Pacific  Kailway  Company  v.  Pidoock. 
Error  to  the  Supreme  Court  of  the  Territory  of  Utah.  De- 
cember 7, 1891 :  Dismissed,  with  costs,  on  motion  of  Mr.  John 
F.  Dillon  for  plaintiff  in  error.  Mr,  John  F.  Dillon  for  plain- 
tiff in  error.    Mr,  J.  (?.  Sutherland  for  defendant  in  error. 


No.  45.  Union  Pacific  Railway  Company  v.  Eeddon. 
Error  to  the  Supreme  Court  of  the  Territory  of  Utah.  Octo- 
ber 26,  1891 :  Judgment  affirmed,  with  costs,  by  a  divided 
court.  Mr.  John  F.  Dillon^  Mr.  Harry  Hubhardy  Mr.  Samuel 
Shelldbarger  and  Mr.  J.  M.  Wilson  for  plaintiff  in  error.  Mr. 
Arthur  Brown  for  defendant  in  error. 


No.  74.  Union  Pacific  Railway  Company  v.  Thompson. 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Colorado.  October  30,  1891 :  Dismissed,  with  costs, 
on  motion  of  Mr.  John  F,  Dillon  for  appellant.  Mr.  John  F. 
Dillon  for  appellant.     Mr.  A.  C.  Thompson  for  appellees. 


No.  813.  Union  Trust  Company  of  New  Yobk  v.  Binz. 
Error  to  the  Supreme  Court  of  the  State  of  Texas.  February 
29,  1892 :  Dismissed,  without  costs  to  either  party,  per  stipu- 
lation, on  motion  of  Mr.  William  A.  McKenney  in  behalf  of 
counsel.  Mr.  Wheeler  H.  Peckham  for  plaintiff  in  error.  Mr. 
A.  W.  HoiLston  and  Mr.  W.  C.  Oliver  for  defendants  in  error. 


No.  1383.  Untfed  States  v.  Bashaw.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Missouri.  April  18,  1892 :  Dismissed,  on  motion  of  Mr.  Solic- 
itor General  for  appellant.  Mr.  AUomey  General  for  appel- 
lant.   Mr.  Thomas  C.  Fletcher  for  appellee. 


No.  1538.    Unffed  States  v.  Baxter.    Error  to  the  Circuit 
Court  of  the  United  States  for  the  District  of  Minnesota. 
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April  18,  1892 :  Dismissed,  on  motion  of  Mr.  Solicitor  Gen- 
eral for  plaintiff  in  error.  Mr.  Attorney  General  for  plaintiff 
in  error.    No  appearance  for  defendant  in  error. 


No.  19.  United  States  r.  Boston  and  Albany  Railroad 
Company.  Error  to  the  Circuit  Court  of  the  United  States  for 
the  District  of  Massachusetts.  April  11, 1892 :  Dismissed,  on 
motion  of  Mr.  Solicitor  General  for  plaintiff  in  error.  Mr. 
Attorney  General  for  plaintiff  in  error.  Mr.  E.  B.  Hoar  and 
Mr.  Samuel  Hoar  for  defendant  in  error. 


No.  1502.  United  States  v.  Clouoh.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  Western  District  of 
Tennessee.  April  18,  1892:  Dismissed,  on  motion  of  Mr. 
Solicitor  General  for  appellant.  Mr.  Attorney  General  for 
appellant.    No  appearance  for  appellee. 


No.  1077.  United  States  v.  Faulknee.  Appeal  from  the 
District  Court  of  the  United  States  for  the  Middle  District  of 
Tennessee.  May  16,  1892 :  Decree  reversed,  per  stipulation, 
and  cause  remanded  to  be  proceeded  in  according  to  law,  on 
motion  of  Mr.  Attorney  General  for  appellant.  Mr.  Attorney 
General  for  appellant.    Mr.  George  A.  King  for  appeHee. 


No.  1358.  United  States  v.  Finn.  Appeal  from  the  Court 
of  Claims.  January  11,  1892 :  Dismissed,  on  motion  of  Mr. 
Solicitor  General  for  appellant.  Mr.  Attorney  General  for 
appellant.    No  appearance  for  appellee. 


No.  1297.  Untied  States  v.  Frron.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  Western  District  of 
Michigan.  April  18,  1892 :  Dismissed,  on  motion  of  Mr.  Solic- 
itor General  for  appellants.  Mr.  Attorney  General  for  appel- 
lant.   No  appearance  for  appellee. 
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No.  1431.  United  States  v.  Goodrich.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Arkansas.  April  18,  1892 :  Dismissed,  on  motion  of  Mr.  Solic- 
itor General  for  appellant.  Mr,  Attorney  General  for  appel- 
lant.   Mr.  U.  M.  Rose  and  Mn.  G.  B,  Rose  for  appellee. 


No.  1848.  United  States  v.  Hazeltine.  Appeal  from  the 
Court  of  Claims.  November  9,  1891 :  Dismissed,  per  stipula- 
tion, on  motion  of  Mr.  Solicitor  General  for  appellant.  Mr. 
Attorney  General  for  appellant.  Mr.  (7.  C.  Lancaster  for  ap- 
pellee. 

No.  1028.  United  States  v.  Julian.  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  Middle  District  of 
Tennessee.  May  2,  1892:  Decree  reversed,  per  stipulation, 
and  cause  remanded  to  be  proceeded  in  according  to  law. 
Mr.  Attorney  General  tor  appellant.  Mr,  George  A.  King  for 
appellee. 

No.  1029.  Untied  States  v.  Julian.  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  Middle  District  of 
Tennessee.  May  2,  1892:  Decree  reversed,  per  stipulation, 
and  cause  remanded  to  be  proceeded  in  according  to  law. 
Mr.  Attorney  General  for  appellant.  Mr.  George  A.  King  for 
appellee. 

No.  1030.  Unpied  States  v.  Julian.  Appeal  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Middle  District  of 
Tennessee.  May  2,  1892:  Decree  reversed,  per  stipulation, 
and  cause  remanded  to  be  proceeded  in  according  to  law. 
Mr.  Attorney  General  for  appellant.    Mr.  George  A.  King  for 


No.  594.  United  States  v.  McLean.  Error  to  the  Circuit 
Court  of  the  United  States  for  the  District  of  Kansas.  Octo- 
ber 26,  1891 :  Dismissed,  on  motion  of  Mr.  Solicitor  General 
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for  plaintiff  in  error.    Mr.  Attorney  Q-eneral  for  plaintiff  in 
error.    No  appearance  for  defendant  in  error. 


No.  704.  United  States  v..Noreell.  Appeal  from  the 
Third  Judicial  District  Court  of  the  Territory  of  Utah.  Feb- 
ruary  1, 1892 :  Decree  reversed  as  to  the  docket  fees  charged 
therein,  and  affirmed  as  to  the  residue  of  the  fees  therein,  per 
stipulation,  and  cause  remanded,  with  directions  to  enter  a 
decree  in  accordance  with  the  stipulation  of  counsel,  on  motion 
of  Mr.  Solicitor  General  for  appellant.  Mr.  Attorney  Q-eneral 
for  appellant.    Mr.  0.  B.  Hallam  for  appellee. 


No.  1474.  United  States  v.  Perry.  Appeal  from  the 
Circuit  Court  of  the  Dnited  States  for  the  District  of  Kansas. 
April  18,  1892 :  Dismissed,  on  motion  of  Mr.  Solicitor  Genr 
eral  for  appellant.  Mr.  Attorney  General  for  appellant.  No 
appearance  for  appellee. 


No.  142.  United  States  v.  Kuggles.  Error  to  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
New  York.  December  7,  1891:  Dismissed,  on  motion  of  Mr. 
Solicitor  General  for  plaintiff  in  error.  Mr.  Attorney  General 
for  plaintiff  in  error.  Mr.  T.  W.  Oshomh  for  defendants  in 
error.  

No.  76.  United  States  v.  Union  Coal  Company.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado.  November  23,  1891 :  Decree  affirmed  by  a 
divided  court.  Mr.  Attorney  General  and  Mr.  Assistant 
Attorney  General  Maury  for  appellant.  Mr.  John  F.  Dillon 
and  Mr.  Harry  Hubbard  for  appellee. 


No.  238.    Wall  v.  District  of  Columbla.    Appeal  from 
the  Supreme  Court  of  the  District  of  Columbia.      March 
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23,  1892:  Dismissed,  with  costs,  pursuant  to  the  10th  rule. 
Mr,  W.  W.  Upton  for  appellant.    No  appearance  for  appellees. 


No.  1450.  Wauton  v.  DbWolf.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Cali- 
fornia. November  3,  1891 :  Docketed  and  dismissed,  with 
costs,  on  motion  of  Mr.  A.  B,  Browne  for  appellees. 


No.  237.  Wedge  Block  Pavement  Company  v.  City  of 
Cleveland.  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio.  October  26,  1891  : 
Dismissed,  with  costs,  on  authority  of  counsel  for  appellant. 
Mr,  J.  E.  IngersoU  for  appellant.    No  appearance  for  appellees. 


No.  107.  Williams  v.  Glenn.  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of  North  Caro- 
lina. November  19, 1891 :  Dismissed,  with  costs,  pursuant  to 
the  10th  rule.  Mr.  W.  E.  Earle,  Mr.  W.  D.  Davidge  and  Mr. 
Reginald  Fendall  for  plaintiff  in  error.  Mr.  Charles  Marshall 
and  Mr.  John  Howard  for  defendant  in  error. 


No.  112.  Williams  «.  Glenn.  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of  North  Caro- 
lina. November  23, 1891 :  Dismissed,  with  costs,  pursuant  to 
the  10th  rule.  Mr,  W.  E.  Earle,  Mr.  W.  D.  Davidge  and  Mr. 
Reginald  Fendall  for  plaintiff  in  error.  Mr.  Charles  Marshall 
and  Mr.  John  Howard  for  defendant  in  error. 


No.  1422.  Williams  v.  Williams.  Appeal  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Kansas. 
October  13,  1891 :  Docketed  and  dismissed,  with  costs,  on 
motion  of  Mr.  W.  T.  S.  Curtis  for  appellee. 
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Cases  not  Otherwise  Reported. 

No.  251.  Wilson  v.  Hammachee.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Distriot  of  Massachusetts. 
January  20, 1892  :  Dismissed,  with  costs,  per  stipulation.  Mr. 
M,  F.  Dickinson^  Jr.y  for  appellant.  Mr.  D.  S.  Linscott  for 
appellee.  

No.  1558.  Wise  v.  Bennett.  May  16,  1892 :  Petition  for 
a  writ  of  certiorari  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Fourth  Circuit  denied,  with  costs.  Mr.  James 
Thomson  for  petitioner.     Mr.  Robert  S.  Smith  for  respondents. 


No.  85.  WooDBUFF  V.  Cabb.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Minnesota.  November 
5,  1891 :  Dismissed,  with  costs,  pursuant  to  the  10th  rule.  Mr. 
C.  K.  Offield  for  appellant.    No  appearance  for  appellee. 


No.  320.  WoBTHiNGTON  V.  EsTEs.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of 
New  York.  January  28,  1892 :  Dismissed,  per  stipulation,  on 
motion  of  Mr.  G.  O.  Frelinghuysen  for  appellees.  Mr.  E.  E, 
Anderson  for  appellant.  Mr.  J.  L.  8.  Roberts  and  Mr.  Ch.  G. 
Frelinghuysen  for  appellees. 


No.  109.  Wbiston  v.  Glenn.  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of  North  Caro- 
lina. November  20,  1891 :  Dismissed,  with  costs,  pursuant  to 
the  10th  rule.  Mr.  W.  E.  Earle,  Mr.  W.  D.  Davidge  and  Mr, 
Reginald  Fendall  for  plaintiff  in  error.  Mr.  Charles  Marshall 
and  Mr.  John  Howard  for  defendant  in  error. 
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Summary  Statement  of  Business  of  the  Supreme  Court  of 

THE  United  States  for  October  Tebm^  1891, 

ENDING  May  16,  1892. 


1.    Original  Docket 

Number  of  cases     .     .     .^ , 13 

Number  of  cases  disposed  of 7 

Leaving  undisposed  of 6 


2.  Appellate  Docket, 

Number  of  cases  on  the  appellate  docket  at  the  close  of 

October  Term,  1890,  not  disposed  of 1190 

Number  of  cases  docketed  during  October  Term,  1891     .     .  379 

Total 1569 

Number  of  cases  disposed  of,  October  Term,  1891  ....  496 

Number  of  cases  remaining  undisposed  of 1073 

Number  of  cases  continued  under  advisement  from  October 

Term,  1890 12 

Argued 242 

Submitted 78 

Continued 30 

Passed 11 

Affirmed 185 

Reversed 103 

Dismissed  —  settled,  and  by  authority  of  appts.  and  P.  E.    .  97 

Dismissed  after  submission  on  briefs  and  under  various  rules,  105 

Questions  answered 2 

Denial  of  petitions  for  writs   of  certiorari   under  act  of 

March  3, 1891 4 
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ACTION. 
See  Corporation,  2. 

ADMIRALTY. 

1.  Admiralty  rules  12  to  20  inclusive  allow,  in  certain  cases,  a  joinder  of 

ship  and  freight,  or  ship  and  maister,  or  alternative  actions  against 
ship,  master  or  owner  alone ;  but  in  no  case  within  the  rules  can  ship 
and  owner  be  joined  in  the  same  libel :  whether  they  may  in  cases  not 
falling  within  the  rules  is  not  ddcided.    The  Corsair,  335. 

2.  A  District  Court  sitting  in  admiralty  cannot  entertain  a  libel  in  rem  for 

damages  incurred  by  loss  of  life  where,  by  the  local  law,  a  right  of 
action  survives  to  the  administrator  or  relatives  of  the  deceased,  but 
no  lien  is  expressly  created  by  the  act.    lb. 

3.  When  the  collision  of  two  vessels  causes  great  pain  and  suffering  to  a 

passenger  on  one  of  them,  followed  so  closely  by  death  as  to  be  sub- 
stantially contemporaneous  with  it,  a  libel  in  reniy  where  a  right  of 
action  exists  under  a  state  statute,  will  not  lie  for  those  injuries  as 
distinguished  from  death  as  a  cause  of  action.    Ih, 

ADVERSE  POSSESSION. 
See  Public  Land,  1. 

AMENDMENT. 

See  Limitation,  Statutes  of.  * 

BAILMENT. 

See  Contract,  1 ; 
Evidence,  1. 

BANKRUPTCY. 
See  Patent  for  Invention,  1,  2, 12. 

BOUNDARY. 
This  case  was  decided  February  29, 1892,  143  U.  S.  359,  and  the  decree 
withheld  in  order  to  enable  the  parties  to  agree  to  the  designation  of 
the  boundary  between  the  two  States.    Such  agreement  having  been 
reached  a  decree  is  now  entered  accordingly.    Nebraska  v.  iouHi,  519. 
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BROKERS'  LICENSE 
See  Constitutional  Law,  1. 

CASES  AFFffiMED. 
The  judgment  below  is  reversed  upon  the  authority  of  The  Oregon  Railway 
and  Navigation  Company  y.  Tlie  Oregonian  Railway  Company^  Limited, 
130  U.  S.  1 ;    Oregon  Railvoay  Co.  v.  Oregonian  Railway  Co»,  52. 
Crawford  v.   Neal,   144   U.   S.  685,  affirmed    and    implied.      Furrer  y. 
FerriSf  132. 

See  Constitutional  Law,  4; 
Hot-Springs  Resebyation  ; 
Receiver,  3. 

CASES  DISTINGUISHED  OR  EXPLAINED. 
Robbins  v.  Shelby  County  Taxing  District,  120  U.  S.  489,  examined  and  dis- 
tinguished from  this  case.    Ficklen  y.  Shelby  County  Taxing  District,  1. 
Rector  v.  Gibbon,  111  U.  S.  276,  distinguished  from  this  case.    McDonald 
Y.  Belding,  492. 

See  Partnership,  2 ; 
Patent,  18. 

CHALLENGES. 
See  Consolidation  of  Actions,  2. 

CONFISCATION. 
See  Rebellion,  1. 

CONSOLIDATION  OF  ACTIONS. 

1.  Under  Rev.  Stat.  §  921,  a  court  of  the  United  States  may  order  actions 

against  several  insurers  of  the  same  life,  in  which  the  defence  is  the 
same,  to  be  consolidated  for  trial,  against  their  objection.  Mutual 
Life  Ins.  Co.  Y.  Hillman,  285. 

2.  The  consolidation  for  trial,  under  Rev.  Stat.  §  921,  of  actions  mg^auA 

several  defendants  does  not  impair  the  right  of  eafik  to  fStam  peremp- 
tory challenges  under  §  819.    lb, 

COKSnTUnOKAL  LAW. 

1.  F.  and  C.  &  Co.  were  commercial  agents  or  brokers,  having  an  office  in 
Shelby  County,  Tennessee,  where  they  earned  on  that  business.  In 
1887  they  took  out  licenses  for  their  said  business,  under  the  provisions 
of  the  statute  of  Tennessee  of  April  4, 1881,  (Sess.  Laws  1881,  111, 
113,  c.  96,  §  9,)  .imposing  a  tax  upon  factors,  brokers,  buyers  or  sellers 
on  commission,  or  otherwise,  doing  business  within  the  State,  or,  if  no 
capital  be  so  invested,  then  upon  the  gross  yearly  conunissions,  charges 
or  compensation  for  said  business.  During  the  year  for  which  thej 
took  out  licenses  all  the  sales  negotiated  by  F.  were  made  on  behalf  of 
principals  residing  in  other  States,  and  the  goods  so  sold  were,  at  the 


Digitized  by 


Google 


INDEX.  667 

times  of  the  sales,  in  other  States,  to  be  shipped  to  Tennessee  as  sales 
should  be  effected.  During  the  same  time  a  large  part  of  the  commis- 
sions of  C.  &  Co.  were  derived  from  similar  sales.  They  had  no  capi- 
tal invested  in  their  business.  At  the  expiration  of  the  year  they 
applied  for  a  renewal  of  their  license.  As  they  had  made  no  return 
of  sales,  and  no  payment  of  percentage  on  their  commission,  the  appli- 
cation was  denied.  They  filed  a  bill  to  restrain  the  collection  of  the 
percentage  tax  for  the  past  year,  and  also  to  restrain  any  interference 
with  their  current  business,  claiming  that  the  tax  was  a  tax  on  inter- 
state commerce.  Held^  (1)  that  if  the  tax  could  be  said  to  affect  inter- 
state commerce  in  any  way  it  did  so  incidentally,  and  so  remotely  as 
not  to  amount  to  a  regulation  of  such  commerce ;  (2)  that  under  the 
circumstances  the  complainants  could  not  resort  to  the  court,  simply 
on  the  ground  that  the  authorities  had  refused  to  Issue  a  new  license 
without  the  payment  of  the  stipulated  tax.  Ficklen  v.  Shelby  County 
Taxing  District ,  1. 

2.  The  statute  of  June  13,  1885,  of  the  State  of  New  York  (Sess.  Laws 

1885,  c.  499)  requiring  companies  operating  or  intending  to  operate 
electrical  conductors  in  any  city  in  the  State  to  file  with  the  Board  of 
Commissioners  of  Electrical  Subways  maps  and  plans  before  construct- 
ing the  conduits,  and  the  statute  of  that  State  of  May  29, 1886  (Sess. 
Laws  1886,  c.  503)  assessing  the  salaries  and  expenses  of  such  board 
upon  the  several  companies  operating  electrical  conductors  in  any  city 
in  the  State,  are  a  constitutional  exercise  of  the  general  police  powers 
of  the  State,  and  are  applicable  to  the  New  York  Electric  Lines  Com- 
pany which,  before  the  passage  of  either  of  said  acts,  was  incorporated 
under  the  laws  of  New  York,  and  had  obtained  from  the  municipal 
government  of  the  city  of  New  York  permission  to  lay  its  conductors 
in  and  through  the  streets  and  highways  of  the  city,  and  had  filed  a 
map,  diagram  and  tabular  statement  indicating  the  amount,  posftion 
and  localities  of  the  spaces  it  proposed  to  occupy  in  and  under  the 
streets.    New  York  v.  Squire,  176. 

3.  The  said  law  of  1885  simply  transferred  the  reserve  police  power  of  the 

State  from  one  set  of  functionaries  to  another,  and  required  the  com- 
pany to  submit  its  plans  and  specifications  to  the  latter,  who  would  de- 
termine whether  they  were  in  accordance  with  the  terms  of  the  ordinan- 
ces giving  it  the  right  to  eater  and  dig  up  the  streets  of  the  city ;  and, 
being  so  construed,  it  violates  no  contraat  rights  of  the  company  which 
might  grow  out  of  the  permission  granted  by  the  municipality,     lb, 

4.  The  said  act  of  1886  comes  within  the  principles  settled  in  Charlotte  Sfc. 

Railroad  v.  Gihbes,  142  U.  S.  386,  and  is  not  in  conflict  with  the  pro- 
vision in  the  Fourteenth  Amendment  that  no  State  shall  deprive  any 
person  of  life,  liberty  or  property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws.    lb. 

5.  A  state  tax  against  a  railroad  corporation,  iuoorporated  under  its  laws 
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on  account  of  transportation  done  by  it  from  one  point  within  the 
State  to  another  point  within  it,  but  passing  during  the  transportation 
without  the  State  and  through  part  of  another  State,  is  not  a  tax  upon 
interstate  commerce,  and  does  not  infringe  the  provisions  of  the  Con- 
stitution of  the  United  States.  Lehigh  Valley  Railroad  v.  Pennsyl- 
vania^ 192. 

6.  An  insolvent  law  of  a  State,  providing  that  any  conveyance  of  property 

within  the  State  made  by  a  citizen  of  the  State,  being  insolvent,  within 
four  months  before  the  commencement  of  proceedings  in  insolvency, 
and  containing  preferences,  shall  be  void,  and  shall  be  a  cause  for 
adjudging  him  insolvent  and  appointing  an  assignee  to  take  and  dis- 
tribute his  property,  does  not,  as  applied  to  a  case  in  which  the  preferred 
creditors  are  citizens  of  other  States,  impair  any  right  of  the  debtor 
under  the  Constitution  of  the  United  States ;  and  such  an  adjudication, 
though  made  without  notice  to  such  creditors,  and  declaring  void  the 
conveyance  made  for  their  benefit,  cannot,  upon  its  affirmance  by  the 
highest  court  of  the  State,  be  reviewed  by  this  court  on  a  writ  of  error 
sued  out  by  the  debtor  only.    Brown  v.  Smart,  454. 

7.  The  act  of  the  legislature  of  Tennessee  of  March  26,  1879,  c.  141,  pro- 

viding that  "  the  rents  and  profits  of  any  property  or  estate  of  a 
married  woman,  which  she  now  owns  or  may  hereafter  become  seized 
or  possessed  of  .  .  .  shall  in  no  manner  be  subject  to  the  debts  or 
contracts  of  her  husband,  except  by  her  consent,"  does  not  take  away 
or  infringe  upon  any  vested  right  of  the  husband,  or  any  right  belong- 
ing to  his  creditors,  and  does  not  deny  any  right  or  privilege  secured 
by  the  Constitution  of  the  United  States.  Baker  v.  Kilgore,  487. 
See  Interstate  Commerce,  1,  2. 

CONSTRUCTIVE  NOTICE. 
See  Local  Law,  1. 

CONTINUANCE. 
See  Jurisdiction,  A,  4. 

CONTRACT. 
1.  In  a  written  instrument  a  corporation  declared  that  it  held  for  the 
benefit  of  C.  certain  choses  in  action,  stock  and  bonds,  which  it  d^ 
scribed,  and  said :  "  The  proceeds  arising  from  the  sale  of  said  securities 
and  recovered  from  said  choses  in  action  are  to  be  applied  to  pay  off 
said  notes  and  interest,"  and  the  remainder  was  to  be  paid  to  C.  or 
his  legal  representatives,  "subject  to  the  repayment  of  moneys  ex- 
pended" by  the  corporation  "in  prosecuting  claims  or  selling  the 
securities."  The  notes  were  described,  and  it  was  stated  that  C.  was 
indebted  to  the  corporation  in  their  amount;  Held,  that  the  declaration 
did  not  contain  or  imply  any  contract  whereby  the  corporation  was 
bound  to  prosecute  claims  or  sell  securities.     Culver  v.  Wilkinson,  205. 


Digitized  by 


Google 


INDEX. 

2.  The  Supreme  Court  of  Illinois  having  held  that  the  ordinance  of  the 

city  of  Chicago  that  "no  person,  firm  or  corporation  shall  sell  or  offer 
for  sale  any  spirituous  or  vinous  liquors  in  quantities  of  one  gallon  or 
more  at  a  time,  within  the  city  of  Chicago,  without  having  first  obtained 
a  license  therefor  from  the  city  of  Chicago,  under  a  penalty  of  not 
less  than  950  or  more  than  ^00  for  each  offence,"  is  valid,  this  court 
follows  the  ruling  of  that  court;  and  further  holds  that  a  contract 
made  in  violation  of  it  creates  no  right  of  action  which  a  court  of 
justice  will  enforce.    Miller  v.  Ammon^  421. 

3.  The  general  rule  of  law  is,  that  a  contract  made  in  violation  of  a  statute 

is  void  ;  and  that  when  a  plaintiff  cannot  establish  his  cause  of  action 
without  relying  upon  an  illegal  contract,  he  cannot  recover.     lb, 

4.  A  telegraph  company  gave  to  H.  &  Co.  the  right  to  put  up  at  their  own 

expense  and  maintain  and  use  a  wire  upon  the  poles  of  the  company 
between  New  York  and  Philadelphia,  and  to  permit  four  other  parties 
to  use  the  same  with  priority  of  right,  the  company  to  have  the  use  of 
the  wire  when  not  so  employed.  The  company  agreed  to  keep  and 
maintain  the  wire  when  accepted  by  it,  and  to  bear  all  expenses  of 
batteries,  etc.,  connected  with  its  working  and  to  permit  such  use  by 
H.  &  Co.  and  four  other  persons  for  a  period  of  ten  years.  At  the 
end  of  that  time  the  wire  was  to  be  the  property  of  the  company, 
when  the  company  agreed  "  to  lease  the  same  "  to  H.  &  Co.  "  for  the 
use  of  themselves  and  such  other  four  persons  "  for  the  sum  of  9600 
per  annum,  payable  quarterly,  and  upon  the  same  terms  in  all  other 
respects  as  if  the  wire  had  not  been  given  up  "  to  the  company.  The 
wire  was  put  up  by  U.  &  Co.  and  used  by  them  and  "four  other 
persons "  for  the  term  of  ten  years  without  compensation,  and  after 
that  at  the  agreed  compensation.  The  company  then  notified  H.  &  Co. 
that  the  use  of  the  wire  by  H.  &  Co.  and  the  four  other  persons  had 
become  such  as  to  exclude  the  company  from  all  use  of  it,  which  was 
not  contemplated  by  the  original  contract  and  that  the  agreement 
would  be  terminated  by  the  company.  H.  &  Co.  filed  their  bill  to 
restrain  the  company  from  so  doing,  ffeld,  (1)  That  H.  &  Co.  and 
their  licensees,  after  the  expiration  of  the  ten  years,  were  entitled  to 
the  same  absolute  use  of  the  wire  which  they  enjoyed  before  the  wire 
was  given  up  to  the  company,  on  payment  of  9600  per  annum,  payable 
quarterly;  (2)  That  the  facts  disclosed  no  hardship  which  would 
justify  a  court  of  equity,  in  the  exercise  of  its  judicial  discretion,  to 
refuse  the  relief  asked  for ;  (3)  That  the  plaintiffs  were  entitled  to 
such  relief  in  equity.     Franklin  Telegraph  Co,  v.  Harrison^  459. 

5.  N.  M.  was  indebted  to  U.  in  the  sum  of  9200,000  secured  by  railroad 

bonds  and  stock  and  a  mortgage  on  real  estate  in  Boston.  The 
debtor,  desiring  to  use  the  bonds  and  stock  held  as  collateral,  proposed 
to  substitute  for  them  a  mortgage  on  real  estate  in  New  York  to 
secure  the  bond  of  E.  M.,  N.  M.'s  brother,  who  was  indebted  to  N.  M., 
and  who  gave  the  bond  and  mortgage  to  secure  that  debt.    £.  M.,  at 
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the  request  of  N.  M.,  in  order  to  enable  N.  M.  to  make  the  proposed 
substitution,  wrote  him  a  letter  to  be  shown  to  U.,  saying,  *'  You  are 
hereby  authorized  to  assign  to  U.  the  mortgage  for  $250,000  which  I 
have  given  you  as  collateral  security  for  loans  made  to  me/*  Hddy 
that  while,  as  between  £.  and  N.,  the  mortgage  was  to  be  regarded  as 
collateral  security  for  loans  made  to  £.  by  N.,  the  assignment  to  U. 
was  absolute  as  a  security  for  the  indebtedness  of  N.  to  U.,  without 
regard  to  the  indebtedness  of  £.  to  N.,  and  that  a  suit  in  equity  to 
put  a  different  construction  upon  it  was  wholly  without  merit. 
Matthews  v.  Warner^  476. 

CORPORATION. 

1.  The  statute  of  limitations  begins  to  run  against* an  action  against  a 

stockholder  in  an  insolvent  corporation,  in  the  hands  of  a  receiver,  to 
recover  unpaid  assessments  on  his  stock,  when  the  court  orders  the 
assessment  to  be  made.     Glenn  v.  Marbury^  499. 

2.  When  such  a  call  is  made  the  action,  in  the  District  of  Columbia  where 

the  common  law  prevails,  must  be  brought  in  the  name  of  the  com- 
pany,   lb. 

See  Equity,  5,  8 ;  Practice,  3 ; 

Jurisdiction,  B,  1 ;  Railroad,  1  to  5. 

COURT  AND  JURY. 

A  case  should  not  be  withdrawn  from  the  jury  unless  the  conclusion  fol- 
lows, as  matter  of  law,  that  no  recovery  can  be  had  upon  any  view 
which  can  properly  be  taken  of  the  facts  which  the  evidence  tends  to 
establish.     Texas  §•  Pacific  Railway  Co.  v.  Cox,  593. 
See  National  Bank; 
Partnership,  1. 

CUSTOMS  DUTIES. 

1.  Under  schedule  C  of  §  2502  of  the  Revised  Statutes,  as  enacted  by  §  6 

of  the  act  of  March  3, 1883,  c.  121,  (22  Stat.  497,)  iron  ore  was  charged 
with  a  duty  of  75  cents  per  ton,  and  that  duty  was  assessable  on  the 
number  of  pounds  of  iron  ore  reported  by  the  United  States  weigher, 
and  not  on  the  ore  after  the  moisture  was  dried  out  of  it  Eamskaw 
V.  Cadwalader,  247.  • 

2.  Plain  glazed  and  plain  enamelled  tiles,  imported  in  February,  May  and 

June,  1886,  were  subject  to  a  duty  of  fifty-five  per  cent  as  other  earthen 
ware  not  specially  enumerated.    Rossman  v.  Hedden,  561. 

3.  The  classification  of  a  dutiable  article  is  to  be  determined  as  of  the  date 

when  the  law  imposing  the  duty  was  passed.    lb, 

DAMAGES. 
Under  the  laws  of  Texas,  for  the  purchase  of  a  portion  of  its  unappropri- 
ated lands,  an  applicant  could  acquire  no  vested  interest  in  the  land 
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applied  for,  that  is,  no  legal  title  to  it,  until  the  purchase  price  was 
paid  and  the  patent  of  the  State  was  issued  to  him ;  but  he  had  the 
right  to  complete  the  purchase  and  secure  a  patent  within  the  pre- 
scribed period,  which  right  is  designated  in  the  decisions  of  the 
Supreme  Court  of  the  State  as  a  vested  right  that  could  not  be 
defeated  by  subsequent  legislation,  and  is  a  valuable  right,  which 
would  seem  to  l>e  assignable.  The  measure  of  damages  for  the  breach 
of  a  contract  for  the  sale  of  such  a  vested  right  by  the  purchaser  is 
the  difference  between  the  contract  price  and  the  salable  value  of  the 
property.     Tel/ener  v.  Russ,  622. 

See  MnnsBAL  JjAsi>,  2 ; 

Patent  for  Ikvention,  9. 

DEED. 
See  Judicial  Salb,  2; 
LooAL  Law,  1,  4,  5. 

DEMURRER. 
See  Practick,  4. 

DISTRICT  OF  COLUMBIA. 
See  Corporation,  2 ; 
Partition,  1,  3. 

EJECTMENT. 

See  Local  Law,  3; 

Trespass. 

EQUITY. 

1.  Payments  of  bonds  secured  by  a  mortgage  of  real  estate  in  Virginia, 

made  in  that  State  during  the  Civil  War  to  the  personal  representa- 
tives of  the  mortgagee  who  had  deceased,  partly  in  Confederate  notes 
and  partly  in  Virginia  bank  notes  issued  prior  to  the  war,  are  held  to 
have  been  made  and  received  in  good  faith,  and  the  transactions  to 
have  been  known  to  the  children  of  the  deceased,  and  to  have  been 
accepted  and  acquiesced  in  by  them  for  so  long  3  time  as  to  preclude 
any  inte^rence  in  their  behalf  by  a  court  of  equity.  Washington  v. 
OpU,  214. 

2.  When  a  sale  of  property  is  decreed  by  a  court  of  equity  as  the  result  of 

a  litigation,  it  is  the  policy  of  the  law  that  it  shall  not  be  set  aside  for 
trifling  causes  or  matters  which  the  complaining  party  might  have  at- 
tended to.     Petoabic  Mining  Co.  v.  Mason,  349. 

3.  When  such  a  sale  is  attacked  the  court  will  scrutinize  all  previous  action 

of  thei  parties  during  the  litigation,  which  may  throw  light  upon  or  ex- 
plain their  action  at  the  sale.    lb. 

4.  It  cannot  be  tolerated  that  either  party  should  designedly  wait  until  the 
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property  has  been  struck  off  to  the  other,  and  then  open  the  bidding 
and  defer  the  sale  by  an  increased  offer.    Ih, 

5.  When  a  corporation  owning  real  estate  is  wound  up  by  reason  of  the 

expiration  of  the  term  for  which  it  was  incorporated,  and  its  real 
estate  is  sold  by  decree  of  court  under  directions  of  a  master,  stock- 
holders may  purchase  it,  and  there  is  no  fraud  on  other  stockholders 
if  a  part  of  the  stockholders  combine  to  purchase  it  for  the  benefit  of 
an  adjoining  property  owned  by  them.    lb, 

6.  Litigants  prolonging  litigation  to  the  extent  of  their  ability  in  a  suit  in 

equity  seeking  the  sale  of  real  estate,  and  prolonging  their  resistance 
by  haying  the  sale  postponed  after  the  decree,  cannot  complain  if  it 
takes  place  finally  in  a  time  of  financial  depression,    lb. 

7.  The  court  decreed  in  this  case  that  the  assets  of  the  mining  company 

should  be  sold  at  public  vendue,  that  the  debts  of  the  company  should 
be  ascertained  by  a  master  as  a  basis  for  the  bid,  and  that  the  sale 
should  take  place  on  the  confirmation  of  his  report  Held,  that  it  was 
not  intended  that  the  sale  should  be  delayed  till  every  claim  arising 
since  the  commencement  of  the  suit  should  have  passed  to  final  judg- 
ment ;  but  that  a  mere  statement  of  the  amount  should  be  presented 
as  a  basis  for  fixing  an  upset  price,    lb. 

8.  No  leave  of  court  is  necessary  to  enable  a  litigating  stockholder  to  bid 

at  such  sale  of  the  assets  of  the  corporation  under  a  decree  in  the  suit 
in  which  he  is  a  litigant,     lb, 

9.  The  provisions  in  equity  rule  83  respecting  exceptions  to  a  master's 

report  do  not  apply  to  a  report  of  a  mere  ministerial  matter  like  a  sale, 
but  only  to  a  report  upon  matters  heard  and  determined  by  him.    lb. 

10.  The  master's  sale  under  the  decree  was  advertised  to  take  place  in 
Michigan  on  Saturday,  January  24.  Late  in  the  evening  of  Friday, 
January  23,  the  master  received  from  M.  a  telegram  from  Boston,  in 
Massachusetts,  stating  that  he  was  a  holder  of  nearly  3000  shares  of 
stock,  that  he-  had  just  heard  of  the  sale,  that  it  was  to  take  place  on 
the  Jewish  Sabbath,  that  his  Jewish  friends  wished  to  buy  but  would 
not  attend  on  the  Sabbath,  and  asking  for  a  postponement  The  sale 
took  place  on  the  24th  as  announced,  whereupon,  on  the  26th  M.  again 
telegraphed  protesting  and  making  an  offer  in  advance  of  the  pur- 
chaser's bid.  The  master  reported  this  in  his  report  of  the  sale.  The 
sale  was  confirmed.  The  day  after  the  confirmation  'M^  asked  leave 
to  intervene  and  have  the  sale  set  aside.  In  the  subsequent  proceed- 
ings no  proof  was  offered  that  M.  was  a  shareholder,  and  it  appeared 
affirmatively  that  he  had  no  financial  responsibility.  Held^  that  if  it 
had  been  planned  he  could  not  have  been  more  opportunely  ignorant 
before  the  sale,  or  more  accurately  informed  after  the  confirmation, 
and  that  his  intervention  was  too  late.    7.6. 

See  Contract,  5;  Partkership,  2;     , 

Master  in  Chancery  ;     Public  Lakd,  1 ; 
Receiver. 
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EVIDENCE. 

1.  The  receiver  of  a  corporation,  appointed  by  a  court  of  New  Jersey,  hay- 

ing recovei*ed  in  New  Jersey  a  judgment  against  C.  on  notes  given  in 
renewal  of  those  specified  in  the  declaration,  sued  C.  on  the  judgment 
in  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of 
New  York,  and  C.  sought  to  give  testimony  of  oral  agreements, 
whereby  the  corporation  agreed  to  prosecute  some  of  the  claims,  to 
pay  the  expenses  of  such  prosecution,  and  to  do  various  things  in 
regard  to  the  bonds,  and  that  its  failure  to  do  so  had  caused  damages 
to  C,  which  he  claimed  to  first  apply  in  discharge  of  the  judgment 
and  then  recover  the  balance ;  heldf  that  the  evidence  was  inadmissi- 
ble and  that  it  was  proper  to  direct  a  verdict  for  the  plaintiff.  Culver 
V.  WUkinsony  205. 

2.  The  intention  of  a  person,  when  material,  may  be  proved  by  contempo- 

raneous declarations  in  his  letters,  written  under  circumstances  pre- 
cluding a  suspicion  of  misrepresentation.    Mutual  Life  Ins,  Co,  v. 
HUlman,  285. 
8.  Upon  the  question  whether  a  person  left  a  certain  place  with  a  certain 
other  person,  letters  written  and  mailed  by  him  at  that  place  to  his 
family,  shortly  before  the  time  when  there  is  other  evidence  tending 
to  show  that  he  left  the  place,  and  stating  his  intention  to  leave  it 
with  that  person,  are  competent  evidence  of  such  intention.    75. 
See  Local  Law,  1 ; 
Partnership,  1. 

EXECUTION. 
See  Judicial  Sale. 

FRAUD. 
See  National  Bank  ; 
Public  Land,  1. 

HOT  SPRINGS  RESERVATION. 
The  court  again  adheres  to  its  decision  in  Rector  v.  Gibbon,  111  U.  S.  276, 
touching  titles  in  the  Hot  Springs  Reservation,  and  holds  that  there 
are  bo  facts  in  these  cases  which  take  them  out  of  the  operation  of 
that  decision ;  but,  in  view  of  the  delay  in  commencing  these  suits, 
and  the  previous  acquiescence  of  the  plaintiffs  in  the  possession  by  the 
defendants,  it  limits  the  right  of  an  account  in  equity  of  the  rents  of 
the  premises  to  the  date  of  the  filing  of  the  bills.     Ooode  v.  Gainesy 

141. 

See  Local  Law,  4,  5. 

ILLINOIS. 
See  Local  Law,  1. 

vol.  cxlv— 48 
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INDIAN. 
The  treaty  of  Prairie  du  Chien,  7  Stat.  320,  made  grants  of  lands  to  certain 
Indians,  upon  condition  that  they  should  never  be  leased  or  conveyed 
by  the  grantees  or  their  heirs,  to  any  persons  whatever,  without  the 
permission  of  the  President  of  the  United  States.  One  of  those  grant- 
ees conveyed  his  land  in  1858  by  a  deed  which  had  endorsed  upon  it 
the  approval  of  the  President,  given  in  1871.  The  state  court  of  Illi- 
nois held  that  the  Indian  had  no  authority  to  convey  the  land  without 
permission  from  the  President  previously  obtained.  Held,  (1)  that 
this  ruling  of  the  state  court  raised  a  Federal  question ;  (2)  that  the 
permission  thus  given  by  the  President  to  the  conveyance,  after  its  ex- 
ecution and  delivery,  was  retroactive,  and  was  equivalent  to  permission 
before  execution  and  delivery,  as  no  third  parties  had  acquired  an 
interest  in  the  lands.  Pickering  v.  Lomaxy  310. 
See  Public  Land,  1. 

INSOLVENT  LAWS. 
See  Constitutional  Law,  6. 

INTERSTATE  COMMERCE. 

1.  The  issue  by  a  railway  company  engaged  in  interstate  commerce  of  a 

"party-rate  ticket "  for  the  transportation  of  ten  or  more  persons  from 
a  place  situated  in  one  State  or  Territory  to  a  place  situated  in  another 
State  or  Territory,  at  a  rate  less  than  that  charged  to  a  single  indi- 
vidual for  a  like  transportation  on  the  same  trip,  does  not  thereby 
make  "  an  unjust  and  unreasonable  charge  "  against  such  individual 
within  the  meaning  of  §  1  of  the  act  of  February  4, 1887,  to  regulate 
commerce,  24  Stat.  379,  c.  104;  nor  make  an  "unjust  discrimination" 
against  him  within  the  meaning  of  §  2  of  that  act;  nor  give  "an 
undue  or  unreasonable  preference  or  advantage  "  to  the  purchasers  of 
the  party-rate  ticket  within  the  meaning  of  §  3.  Interstate  Commerce 
Commission  v.  Baltimore  ^  Ohio  Railroad,  263. 

2.  Section  22  of  that  act,  as  amended  by  the  act  of  March  2, 1889, 25  Stat 

855,  862,  c.  382,  §  9,  provides  that  discriminations  in  favor  of  certain 
persons  therein  named  shall  not  be  deemed  unjust,  but  it  does  not 
forbid  discriminations  in  favor  of  others  under  conditions  and  circum- 
stances so  substantially  alike  as  to  justify  the  same  treatment.  lb. 
8.  So  far  as  Congress,  in  the  act  to  regulate  commerce,  adopted  the  lan- 
guage of  the  English  Traffic  Act,  it  is  to  be  presumed  that  it  had  in 
mind  the  construction  given  by  the  English  courts  to  the  adopted 
language,  and  intended  to  incorporate  it  into  the  Statute.  lb. 
See  Constitutional  Law,  1,  5. 

INTOXICATING  LIQUORS. 
See  Contract,  2. 
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IOWA. 
See  BouxDARY. 

JUDICIAL  SALE. 

1.  Every  reasonable  inducement  will  be  made  in  favor  of  a  judicial  sale, 
so  as  to  secure,  if  it  can  be  done  consistently  with  legal  rules,  the 
object  they  were  intended  to  accomplish.     Cox  v.  Hart,  376. 

%  Where  it  is  doubtful  to  which  of  two  tracts  of  land  in  the  same  neigh- 
borhood, both  the  property  of  the  execution  debtor,  the  description  in 
the  marshal's  deed  applies,  extrinsic  evidence  may  be  admitted  to 
show  which  was  intended,  and  the  question  left  to  the  jury  under 
proper  instructions.    Ih. 

See  Equity,  2,  3,  4,  6,  7,  8,  10. 

JURISDICTION. 
A.    Of  the  Supreme  Court. 

1.  When  the  jurisdiction  of  this  court  depends  upon  the  amount  in  con- 

trovei-sy,  it  is  to  be  determined  by  the  amount  involved  in  the  particular 
case,  and  not  by  any  contingent  loss  which  may  be  sustained  by  either 
one  of  the  parties  through  the  probative  effect  of  the  judgment,  how- 
ever certain  it  may  be  that  such  loss  will  occur.  New  England  Mort- 
gage Security  Co.  v.  Gay,  123. 

2.  The  plaintiff  made  a  loan  to  the  defendant  upon  his  promissory  notes 

to  the  amount  of  ^8500,  secured  by  a  mortgage  of  real  estate  in  Georgia 
of  the  value  of  over  820,000.  In  assumpsit  to  recover  on  the  notes  the 
jury  found  the  transaction  to  have  been  usurious  and  gave  judgment 
for  the  sum  actually  received  by  the  debtor  which  was  81700  less  than 
the  amount  claimed,  and  for  interest  and  costs.  The  effect  of  that 
judgment,  if  not  reversed,  is,  under  the  laws  of  Georgia,  to  invalidate 
the  mortgage  given  as  security,  in  proceedings  to  enforce  it.  Heldy 
that  notwithstanding  such  indirect  effect  this  court  has  no  jurisdic- 
tion, the  amount  directly  in  dispute  in  this  action  being  only  the 
usurious  sum.  Ih, 
8.  When,  in  an  action  to  recover  an  instalment  of  rent,  the  judgment  below 
is  for  less  than  85000,  this  court  is  without  appellate  jurisdiction 
although  the  judgment  involved  the  existence  and  validity  of  the 
contract  of  lease,  and  thus  indirectly  an  amount  in  excess  of  the  juris- 
dictional limit.     Clay  Center  v.  Fanners*  Loan  and  Trust  Co.,  224. 

4.  The  granting  or  refusing  of  an  application  for  continuance  by  the  court 

below  is  not  subject  to  review  here.     Cox  v.  Hart,  376. 

5.  When  the  judgment  in  the  Supreme  Court  of  a  Territory  exceeds  85000 

this  court  has  jurisdiction  of  an  appeal,  although  the  judgment  in  the 
trial  court  may  have  been  for  a  less  sum  and  the  jurisdictional  amount 
reached  in  the  appellate  court  by  adding  interest  to  that  judgpnent. 
Benson  Mining  Co.  v.  Alta  Mining  Co.,  428. 

6.  Under  the  act  of  February  6,  1889,  "to  provide  for  writs  of  error  in 
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capital  cases,"  25  Stat.  655,  c.  118,  a  writ  of  error  does  not  lie  from 
this  court  to  the  Supreme  Court  of  the  District  of  Columbia  to  review 
a  judgment  of  that  court  in  general  term  affirming  a  judgment  of  the 
trial  court  convicting  a  person  of  a  capital  crime.  Crou  v.  United 
States,  571. 

7.  A  judgment  of  the  Supreme  Court  of  the  State  of  Minnesota  overruling 

a  demurrer  interposed  by  one  of  many  defendants,  and  remanding  the 
case  to  the  trial  court  for  further  proceedings,  is  not  a  final  judgment 
which  can  be  reviewed  by  this  court.  Meagher  v.  Minnesota  Threshing 
M'fg  Co^  608. 

See  Indian  ; 

Master  in  Chancrrt,  2. 

B.  Jurisdiction  of  Circuit  Courts. 

1.  Under  the  act  of  March  8,  1887,  c.  373,  §  1,  as  corrected  by  the  act  of 

August  13,  1888,  c.  866,  a  corporation,  incorporated  in  one  State  only, 
cannot  be  compelled  to  answer,  in  a  Circuit  Court  of  the  United  States 
held  in  another  State,  in  which  it  has  a  usual  place  of  business,  to  a 
civil  suit,  at  law  or  in  equity,  brought  by  a  citizen  of  a  different 
State.     Shaw  v.  Quincy  Mining  Co,,  444. 

2.  The  proviso  in  §  6  of  the  act  of  March  3,  1887,  24  Stat.  552,  c  373,  does 

not  limit  the  operation  of  §  3  of  that  act  as  corrected  by  the  act  of 
August  13, 1888,  25  Stat.  433,  436,  c.  866 ;  and  a  Circuit  Court  of  the 
United  States  may  take  jurisdiction  of  an  action  against  a  receiver  or 
manager  of  property  appointed  by  it,  without  previous  leave  being 
obtained,  although  the  action  was  commenced  before  the  enactment  of 
the  statute.     Texas  Sf  Pacific  Railway  Co.  v.  Cox,  593. 

8.  This  jurisdiction  exists  because  the  suit  is  one  arising  under  the  Consti- 

tution and  laws  of  the  United  States,    lb. 

4.  A  cause  of  action  founded  upon  a  statute  of  one  State,  conferring  the 

right  to  recover  damages  for  an  injury  resulting  in  death,  may  be 
enforced  in  a  court  of  the  United  States  sitting  in  another  State  if  it 
is  not  inconsistent  with  the  statutes  or  public  policy  of  the  State  in 
which  the  right  of  action  is  sought  to  be  enforced.    lb. 

5.  This  cause  of  action  founded  upon  the  statute  of  Louisiana,  conferring 

such  right,  is  enforceable  in  Texas,  notwithstanding  the  decisions  of 
the  courts  of  that  State,  referred  to  in  the  opinion  in  this  case,  those 
cases  being  in  construction  of  the  statute  of  Texas  on  that  subject, 
and  not  applicable  to  the  Louisiana  statute.    lb. 

LACHES. 

1.  Laches  does  not,  like  limitation,  grow  out  of  the  mere  passage  of  time ; 

but  it  is  founded  upon  the  inequity  of  permitting  the  claim  to  be 
enforced  —  an  inequity  founded  upon  some  change  in  the  condition  or 
relations  of  the  property  or  the  parties.     Galliher  v.  Cadwell,  368. 

2.  G.  made  a  homestead  entry  in  Washington  Territory  in  1872.    He^  died 
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in  1873.  The  entry  was  cancelled  in  1879  for  want  of  final  proof 
within  the  seven  years.  In  1880  the  act  of  June  15,  1880,  was  passed, 
21  Stat.  236,  c.  227,  authorizing  persons  who  had  made  homestead 
entries  to  entitle  themselves  to  the  lands  on  paying  the  govemment 
price  therefor.  G.'s  widow  made  application  for  a  patent  under  this 
act,  and  her  application  was  rejected.  In  1881  W.  entered  the  tract, 
and  in  1882  received  a  patent  for  it.  In  1884  the  widow  made  an 
application  for  a  rehearing  under  the  act  of  1880,  and  her  application 
was  rejected  in  the  same  year.  The  land  having  greatly  increased  in 
value  by  the  growth  of  the  city  of  Tacoma,  C,  claiming  through  con- 
veyances from  W.,  filed  a  bill  to  quiet  title,  making  the  widow  a 
defendant.  The  widow  answered  setting  up  as  a  prior  right  the  home- 
stead entry.  Heldy  (1)  that  it  was  doubtful  whether  the  widow  of  G. 
was  entitled  to  the  benefit  of  the  act  of  June  15,  1880;  but  that,  with- 
out deciding  that  question,  (2)  in  view  of  the  rapid  and  enormous 
increase  in  value  of  the  tract,  and  her  knowledge  of  all  the  circum- 
stances, which  must  be  assumed  from  her  near  residence  to  the  prop- 
erty, a  court  of  equity  would  not  disturb  a  title  legally  perfect,  created 
by  the  general  government  after  a  decision  adverse  to  any  reservation 
of  the  homestead  right,  and  on  the  faith  of  which  costly  improvements 
had  been  made.    Ih, 

See  Public  Land,  1. 

LEASE. 
See  Railroad,  1  to  4. 

LIMITATION,  STATUTES  OF. 
The  rule  that  an  amended  declaration  which  sets  forth  a  new  cause  of 
action  is  subject  to  the  operation  of  a  limitation  coming  into  force 
after  the  conmiencement  of  the  action  does  not  apply  to  an  amend- 
ment which  sets  forth  the  same  cause  of  action  as  that  set  forth  origi- 
nally.    Texas  (f  Pacific  Railway  Co.  v.  Cox,  593. 
See  Corporation,  1 ; 
Local  Law,  1 ; 
Patent  for  Invention,  12. 

LOCAL  LAW. 
1.  In  1838  R.  L.,  a  resident  of  Ohio,  received  a  patent  from  the  United 
States  of  public  lands  in  Illinois.  In  1842  he  made  his  will  in  Ohio, 
where  he  continued  to  reside  until  his  death  in  1843.  After  disposing 
of  other  property  he  devised  his  Illinois  lands  and  bequeathed  the 
remainder  of  his  personal  estate  to  his  wife  J.  N.  L.  and  to  the  heirs 
of  her  body,  to  be  equally  divided  between  them,  share  and  share 
alike,  and  he  appointed  her  sole  executrix  of  the  will.  He  left  no 
issue  surviving  him,  (although  he  had  had  children,)  but  he  left 
brothers  and  the  issue  of  deceased  brothers.  His  will  was  duly 
proved  in  Ohio,  and  the  widow,  who  elected  to  take  under  it,  qualified 
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as  executrix  in  1843.  In  1846  the  Illinois  lands  were  sold  for  non- 
payment of  taxes  assessed  in  1845.  The  county  records  show  no 
judgment  for  the  tax  sale.  The  land^  were  purchased  at  the  tax  sale 
by  a  brother-in-law  of  the  widow,  who  assigned  the  certificate  to  the 
widow,  and  the  deed  was  made  to  her  directly.  She  then,  through 
her  attorney  in  fact,  made  sales  of  yarious  tracts  of  this  land,  at  rari- 
ous  times,  until  all  were  disposed  of.  The  purchasers  duly  entered 
into  possession,  and  took  title,  and  they  and  those  claiming  under 
them  continued  in  possession  and  paid  all  taxes  on  the  lands  occupied 
by  them  respectively  for  periods  ranging  from  29  to  33  years.  In 
1853  a  deed  of  a  part  of  the  tract  from  the  widow  to  one  M.  was  put 
on  record,  in  which  it  was  recited  that  the  land  conyeyed  by  that 
deed  had  been  held  by  R.  L.  and  had  been  devised  by  him.  The 
county  records  also  contained  a  copy  of  the  Book  of  Land  Entries, 
furnished  by  the  auditor  to  the  county  clerk  for  the  purpose  of  taxa- 
tion: but,  with  these  exceptions,  those  records  contained  nothing 
pointing  to  the  patent  to  R.  L.,  or  to  his  will,  or  to  the  interest  devised 
by  it  to  his  widow,  J.  N.  L.,  until  1866,  when  what  purported  to  be  a 
copy  of  the  will  was  filed  in  the  office  of  the  recorder  of  the  county. 
To  this  copy  were  attached  copies  of  the  affidavits  of  the  subscribing 
witnesses  to  the  will  in  proof  of  its  execution,  and  a  certificate  signed 
by  the  judge  and  by  the  clerk  of  the  probate  court  in  Ohio  that  these 
were  copies  of  the  will  and  affidavits  and  order  and  proceedings  taken 
from  the  originals  in  that  court ;  but  there  was  no  copy  of  the  order 
and  of  the  proceedings  admitting  the  will  to  probate.  The  widow 
died  in  1888,  not  having  married  again,  and  leaving  no  issue.  Up  to 
that  time  no  one  of  the  several  purchasers,  nor  any  one  claiming  under 
them,  had  actual  notice  that  R.  L.  had  been  seized  of  these  lands 
through  a  patent  from  the  United  States,  or  of  his  will,  or  of  its  pro- 
visions, nor  any  constructive  notice  thereof  other  than  is  to  be  implied 
from  the  public  records  of  the  United  States  and  of  the  county.  On 
the  death  of  the  widow  the  direct  descendants  of  the  brothers  of  R.  L., 
being  his  only  heirs  at  law,  brought  these  actions  of  ejectment  against 
the  several  persons  occupying  and  claiming  title  to  said  several  tracts 
of  land,  to  recover  possession  of  the  same,  maintaining  that  the  ten- 
ancy of  the  widow  and  of  all  claiming  under  her  was  a  life  estate  for 
the  term  of  her  life,  and  that  the  statute  of  limitations  did  not  begin 
to  run  against  the  remaindermen  until  the  expiration  of  the  life 
estate.  Held,  (1)  that  the  sheriff's  deed  for  the  land  sold  for  taxes, 
being  regular  on  its  face,  and  purporting  to  convey  the  title  to  the 
land  described  in  it  was  sufficient  color  of  title  to  meet  the  require- 
ments of  the  statute  of  limitations  of  the  State  of  Illinois  without 
proof  of  a  judgment  for  the  taxes ;  (2)  that  the  book  of  land-entries 
in  the  county  clerk's  office  furnished  by  the  auditor  to  the  county 
clerk  for  the  purposes  of  taxation  was  not  constructive  notice  of  the 
issue  of  the  patent  for  the  public  lands  to  R.  L. ;  (3)  that  the  will  of 
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R.  L.  was  not  authenticated  and  certified  by  the  officers  of  the  probate 
court  in  Ohio  in  a  manner  to  entitle  it  to  record  under  the  statutes  of 
Illinois,  and  that  the  record  of  it  there,  without  proper  proof  of  it« 
probate  in  Ohio,  was  not  constructive  notice  of  it  and  of  its  contents  ; 
(4)  that  the  recital  in  the  deed  from  J.  N.  L.  to  M.  in  1853  was  at 
most  notice  of  the  facts  recited  in  it  to  the  grantee  and  those  claiming 
under  him ;  (5)  that,  by  the  law  of  Illinois,  the  actual  possession  of 
the  several  defendants,  for  more  than  seven  successive  years  prior  to 
the  commencement  of  these  actions,  of  the  lands  in  controversy,  under 
claim  and  color  of  title  made  in  good  faith,  that  is,  under  deeds  pur- 
porting to  convey  the  title  to  them  in  fee,  and  the  payment  of  all  taxes 
legally  assessed  on  them,  without  notice,  actual  or  constructive,  during 
that  period,  of  any  title  to  or  interest  in  the  lands  upon  the  part  of 
others  that  was  inconsistent  with  an  absolute  fee  in  their  immediate 
grantors,  and  in  those  under  whom  such  grantors  claimed,  entitled 
them  to  be  adjudged  the  legal  owners  of  such  lands  according  to  their 
respective  paper  titles,  even  as  against  those,  if  any,  who  may  have 
been  entitled  by  the  will  of  R.  L.  to  take  the  fee  after  the  death  of  his 
widow  without  heirs  of  her  body ;  (6)  that,  in  view  of  the  foregoing, 
it  was  unnecessary  to  pass  upon  the  nature  of  the  estate  devised  to 
J.  N.  L.    Lewis  v.  Bamhart,  56. 

2.  Whether  an  affidavit  that  one  of  the  deeds  relied  on  in  the  chain  of  title 
is  forged,  filed  in  an  action  of  trespass  to  try  title  in  Texas,  for  the 
purpose  of  obtaining  a  continuance,  is  such  an  affidavit  as  would,  under 
Rev.  Stats.  Texas,  art.  2257,  affect  its  admissibility  in  evidence,  qtuere. 
Cox  V.  Hart,  376. 

8.  The  Texas  statutes  making  provision  for  an  allowance  for  improvements, 
in  actions  of  trespass  to  try  title,  are  intended  to  secure  to  the  possessor 
in  good  faith  compensation  for  his  improvements,  either  by  direct  pay- 
ment therefor  by  the  owner  of  the  land,  or  by  giving  him  an  oppor- 
tunity to  take  the  land  at  its  assessed  value,  where  the  plaintiff  elects 
not  to  pay  for  the  improvements  and  keep  the  land ;  but  they  do  not 
confer  upon  such  possessor  the  right  to  an  execution  for  the  assessed 
value  of  the  improvements  at  the  expiration  of  a  year.    lb. 

4.  In  Arkansas,  although  the  rule  obtains  that  a  person  holding  under  a 

quitclaim  deed  may  be  ordinarily  presumed  to  have  had  knowledge 
of  imperfections  in  the  vendor's  title,  yet  that  rule  is  not  imiversal,  and 
one  may  become  entitled  to  protection  as  a  bona  fide  purchaser  for 
value,  although  holding  under  a  deed  of  that  kind ;  and  in  this  case  it 
is  held  that  the  plaintiff  in  error,  although  taking  a  quitclaim  deed, 
was  not  chargeable  with  notice  of  any  existing  claim  to  the  property 
upon  the  part  of  either  of  the  defendants  in  error.  McDonald  v.  Beld- 
ing,  492. 

5.  In  Arkansas,  when  the  payment  of  the  consideration  and  the  acceptance 

of  a  deed  by  the  purchaser  occur  at  different  times,  the  denial  of  notice 
of  fraud,  in  order  to  support  a  claim  to  protection  as  a  bona  fide  pur- 
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chaser,  muflt  relate  both  to  the  titiae  when  the  deed  is  delivered,  and  to 
that  when  the  consideration  was  paid ;  but,  where  it  appears  upon  the 
face  of  the  answer,  that  the  purchase  for  a  certain  price  and  the  de- 
,  livery  of  the  deed  were  made  at  the  same  time,  and  were  parts  of 
one  transaction,  the  denial  of  notice  until  the  defendant  had  made 
the  purchase  is  equivalent  to  a  denial  of  notice  at  the  delivery  of  the 
deed.  lb. 
6.  Under  the  laws  of  Texas,  for  the  purchase  of  a  portion  of  its  unap- 
propriated lands,  an  applicant  could  acquire  no  vested  interest  in  the 
land  applied  for,  that  is,  no  legal  title  to  it,  imtil  the  purchase  price 
was  paid  and  the  patent  of  the  State  was  issued  to  him ;  but  he  had 
the  right  to  complete  the  purchase  and  secure  a  patent  within  the 
prescribed  period,  which  right  is  designated  in  the  decisions  of  the 
Supreme  Court  of  the  State  as  a  vested  right  that  could  not  be  de- 
feated by  subsequent  legislation,  and  is  a  valuable  right,  which  would 
seem  to  be  assignable.     Tel/ener  v.  Russ,  522. 

District  of  Columbia.  See  Corporation,  2 ; 

Partition,  1,3. 

Georgia.  See  Jurisdiction,  A,  2. 

Illinois,  See  Railroad,  1. 

Indiana.  See  Railroad,  2. 

Kentucky.  See  Railroad,  4,  5. 

Louisiana.  See  Jurisdiction,  B,  4,  6. 

Tennessee.  See  Constitutional  Law,  7. 

Texas.  See  Jurisdiction,  B,  4. 

MARRIED  WOMEN. 
See  Constitutional  Law,  7. 

MASTER  AND  SERVANT. 
See  Railroad,  6,  7. 

MASTER  IN  CHANCERY. 

1.  The  findings  of  a  master  in  chancery,  concurred  in  by  the  court,  are  to 

be  taken  as  presumptively  correct,  and  will  be  permitted  to  stand 
unless  some  obvious  error  has  intervened  in  the  application  of  the  law 
or  some  important  mistake  has  been  made  in  the  evidence,  neither  of 
which  has  taken  place  in  this  case.     Furrer  v.  Ferris,  132. 

2.  Objections  to  a  master's  report  should  be  taken  in  the  court  below ;  and 

if  not  taken  there,  cannot  be  taken  here  for  the  first  time.  Topliffv. 
Topliff,  156. 

See  Equity,  7,  9,  10. 

MINERAL  LAND. 
1.  When  the  price  of  a  mining  claim  has  been  paid  to  the  government,  the 
equitable  rights  of  the  purchaser  are  complete,  and  there  is  no  obliga- 
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tioQ  ou  his  part  to  do  further  annual  work  in  order  to  obtain  a  patent. 
Benson  Mining  Co,  v.  Alta  Mining  Co,,  428. 
2.  A  person  who  wrongfully  works  a  mine,  takes  out  ores  therefrom, 
remoYes  them,  and  converts  them  to  his  own  use  is  not  entitled,  in  an 
action  to  recover  their  value,  to  be  credited  with  the  cost  of  mining 
the  ores.    lb. 

MUNICIPAL  BOND. 
When  the  charter  of  a  municipal  corporation  requires  that  bonds  issued  by 
it  shall  specify  for  what  purpose  they  are  issued,  a  bond  which  pur- 
ports on  its  face  to  be  issued  by  virtue  of  an  ordinance,  the  date  of 
which  is  given,  but  not  its  title  or  its  contents,  does  not  so  far  satisfy 
the  requirements  of  the  charter  as  to  protect  an  innocent  holder  for 
value  off  from  defences  which  might  otherwise  be  made.  Bamett  v. 
Denison,  135. 

NATIONAL  BANK. 

The  3d  National  Bank  in  New  York  was  the  correspondent  of  the  Albion 
Bank,  a  coimtry  bank.  W.,  during  part  of  the  time  in  which  the 
transactions  in  controversy  took  place,  was  cashier  and  during  the 
remainder  was  president  of  the  Albion  Bank.  During  all  this  time 
W.  practically  managed  that  bank,  and  his  co-directors  and  other 
officers  had  little  or  no  oversight  of  its  affairs.  He  was  engaged  in 
stock  speculations  on  his  own  accoimt  in  New  York,  and  drew  from 
time  to  time  for  his  own  purposes  in  favor  of  K.  &  Co.,  his  brokers,  on 
the  bank  balance  with  the  3d  National  Bank.  K.  &  Co.  from  time  to 
time  returned  to  that  bank  sums  to  be  credited  to  the  Albion  Bank. 
The  latter  bank  eventually  became  insolvent,  being  ruined  by  fraudu- 
lent operations  of  W.  who  disappeared,  and  was  put  in  the  hands  of 
a  receiver,  who  brought  suit  against  K.  &  Co.  to  recover  the  sums  so 
paid  to  them  by  W.  out  of  the  balance  to  the  credit  of  the  bank  with  the 
3d  National.  K.  &  Co.  claimed  to  offset  the  return  payments  made  by 
them  to  the  3d  National ;  but  the  trial  court  ruled  that  they  were  not 
entitled  to  do  it,  and  no  question  in  respect  of  them  was  submitted  to 
the  jury.  Held,  that  the  defendants  were  entitled  to  have  it  submitted 
to  the  jury  whether  the  other  directors  and  officers  of  the  Albion  Bank 
might  not,  in  the  exercise  of  reasonable  and  proper  care,  have  ascer- 
tained that  these  moneys  had  been  deposited  to  the  credit  of  the  Albion 
Bank,  and  whether  they  would  or  would  not  have  accepted  such 
deposits  as  the  return  of  the  moneys  to  the  bank.  Kissam  v.  Anderson, 
435. 

NEBRASKA. 
See  Boundary. 

NEGLIGENCE. 
See  Railroad,  6,  7. 
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NORTHERN  PACIFIC  RAILROAD. 
See  Public  Land,  2. 

PARDON. 
See  Rebellion,  2. 

PARTITION. 

1.  Under  the  act  of  August  15,  1876,  c.  297,  relating  to  partiti<m  of  real 

estate  in  the  District  of  Columbia,  a  tenant  in  common  in  fee,  whose 
title  is  clear,  may  have  partition,  as  of  right,  but  by  division  or  sale, 
at  the  discretion  of  the  court.     Willard  v.  Willard,  116. 

2.  A  pending  lease  for  years  is  no  obstacle  to  partition  between  ovmers  of 

the  fee.    lb. 

3.  A  bill  in  equity,  under  the  act  of  August  15,  1876,  c.  297,  need  set  forth 

no  more  than  the  titles  of  the  parties,  and  the  plaintiffs  desire  to  ha?e 
partition  by  division  of  the  land,  or,  if  in  the  opinion  of  the  court  this 
cannot  be  done  without  injury  to  the  parties  then  by  sale  of  the  land 
and  division  of  the  proceeds.    lb. 

PARTNERSHIP. 

1.  An  agreement  of  partnership  between  three  partners  for  carrying  on 

the  business  of  sawing  lumber,  etc.,  in  a  village  in  Michigan,  which 
provided  that  no  part  of  the  capital  should  be  diverted  or  used  by 
either  partner  otherwise  than  in  the  business,  two  of  the  partners  to 
secure  sawing  for  the  mill  and  superintend  the  financial  part  of  the  busi- 
ness, the  third  partner  to  have  the  management  of  the  work  at  the  mill, 
did  not  create  a  partnership,  each  member  of  which  had,  under  the  set- 
tled rules  of  commercial  law,  and  as  between  the  firm  and  those  dealing 
with  it,  authority  to  give  negotiable  paper  in  its  name ;  and,  one  part- 
ner, without  the  knowledge  of  his  copartners,  having  put  the  firm  name 
to  notes  which  were  discounted  by  a  bank  in  Boston,  but  not  for  the 
benefit  of  the  firm,  the  other  partners  were  entitled,  in  an  action  by 
the  bank  to  recover  on  the  notes,  to  have  it  submitted  to  the  jury 
whether,  under  the  circumstances,  they  were  estopped  to  dispute  the 
authority  of  their  partner  to  make  them  and  to  put  them  in  circula- 
tion.    Dowling  v.  Exchange  Banky  512. 

2.  A  bill  in  equity  set  forth  the  making  of  a  partnership  between  the  plain- 

tiffs S.  and  R.  and  the  defendant  O.,  each  to  contribute  95000.  It 
charged  fraud,  misappropriation  of  money  and  mismanagement  on  the 
part  of  O. ;  that  he  had  vilified  and  traduced  them,  for  which  they 
reserved  their  right  of  action,  and  it  prayed  (1)  for  a  receiver ;  (2)  that 
the  915,000  capital  so  contributed  should  be  paid  into  court ;  (3)  for 
an  injunction  restraining  O.  from  using  the  partnership  name,  etc. ;  (4) 
for  a  dissolution.  The  cause  was  referred  to  a  master  to  take  proof  and 
report.    The  master  found  that  there  had  been  violations  of  the  partner- 
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ship  agreement  by  the  plaintiffs  in  not  paying  up  their  contributions  to 
the  capital  at  the  times  agreed  upon  and  by  O.  in  various  ways  set  forth » 
but  that  these  had  been  condoned  in  November,  1884,  the  plaintiffs  pay- 
ing up  their  capital  in  full ;  that  the  partnership  therefore  was  to  be 
regarded  as  continuing  uninterruptedly  from  July  1,  1884,  to  February 
2,  1885,  when  O.  was  called  to  answer  in  the  state  court  the  suit  of  his 
copartners  for  its  dissolution,  from  which  time  it  was  to  be  regarded  as 
dissolved ;  and  that  the  plaintiffs  had  incurred  expenses  on  behalf  of 
the  firm  amounting  to  $2538.52.  On  the  coming  in  of  this  report,  it 
appearing  that  R.  had  assigned  all  his  interest  in  the  suit  to  S.,  the  court 
decreed  that  S.  for  himself,  and  as  subrogee  of  R.,  recover  from  O. 
910,000,  with  interest ;  that  in  other  respects  the  report  be  confirmed ; 
and  *^  that  the  complainants'  bill  of  complaint  be  dismissed  without  prej- 
udice to  their  right  in  some  other  form  of  action,  as  they  may  be  advised, 
to  prosecute  the  matter  of  defamation  of  character  set  forth  in  the  bill 
of  complaint."  Heldt  (1)  That  equity  has  jurisdiction,  where  a  per- 
son has  been  induced,  by  fraudulent  representations,  to  enter  into  a 
partnership,  to  rescind  the  contract  at  his  instance,  and  put  an  end  to 
it  ab  initio ;  (2)  That  if  the  case,  upon  the  evidence,  did  not  entitle 
complainants  to  a  return  of  their  capital,  and  to  be  placed  in  the  same 
situation,  as  far  as  practicable,  as  if  they  had  never  entered  into  the 
partnership,  but  did  authorize  the  ordinary  decree  for  a  dissolution 
and  accounting,  relief  could  be  awarded  in  the  latter  aspect,  even 
though  the  bill  were  not  framed  with  precision,  in  the  alternative,  for 
•a  cancellation  or  for  a  dissolution  and  accounting;  and  that  if  the 
specific  prayer  were  insufficient,  such  a  decree  could  be  maintained 
under  the  prayer  for  general  relief,  since  it  would  be  comformable  to 
the  case  made  by  the  bill ;  (3)  That  the  Circuit  Court  did  not  err  in 
rendering  a  decree  at  variance  with  the  conclusions  of  the  master 
{Kimherly  v.  Arms^  129  U.  S.  512,  distinguished) ;  (4)  That  the  evidence 
did  not  furnish  sufficient  ground  for  decreeing  that  complainants  are 
entitled  to  the  return  of  their  capital,  within  the  principle  of  the  rule 
which  has  sometimes  been  applied  in  such  cases ;  (5)  That  the  master 
was  correct  in  holding  that  the  preponderance  of  evidence  was  to  the 
effect  that  O.'s  action  early  in  October,  in  regard  to  continuing  the 
business  in  his  own  name,  was  condoned,  and  the  difficulties  between 
the  partners  adjusted  for  the  time  being  ;  (6)  That  the  case  was  one 
for  an  accounting  rather  than  necessarily  for  a  return  of  capital ;  and 
that  complainants  should  not  be  reinstated  at  defendant's  expense  in 
the  same  position  as  if  they  had  not  entered  upon  an  enterprise  which 
turned  out  to  be  unfortunate.  Oteri  v.  Scalzo,  578. 
One  who  lends  a  sum  of  money  to  a  partnership  under  an  agreement 
that  he  shall  be  paid  interest  thereon  at  all  events^  and  shall  also  be 
paid  one-tenth  of  the  yearly  profits  of  the  partnership  business  if 
those  profits  exceed  the  sum  lent,  does  not  thereby  become  liable  as  a 
partner  for  the  debts  of  the  partnership.    Meehan  v.  Valentine,  611. 
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PARTY. 
,  .  See  Corporation,  2. 

PATENT  FOR  INVENTION. 

1.  An  assignee  in  bankruptcy  is  not  bound  to  accept  the  title  to  a  patent 

for  an  invention,  vested  in  the  bankrupt  at  the  time  of  the  bankruptcy, 
if,  in  his  opinion,  it  is  worthless,  or  may  prove  to  be  burdensome  and 
unprofitable ;  and  his  neglect  for  a  year,  during  which  he  winds  up 
the  estate,  to  assume  the  ownership  of  such  property,  and  his  state- 
ment to  a  person  desiring  to  purchase  it  that  he  has  no  power  to  do 
anything  with  it  and  that  the  bankrupt  is  the  only  one  who  can  give 
title,  are  convincing  proof  of  an  election  not  to  accept  it  Sessions  v. 
Romadkay  29. 

2.  It  does  not  lie  in  the  mouth  of  an  alleged  infringer  of  a  patent  to  set  up 

the  right  of  an  assignee  in  bankruptcy  to  the  patent  as  against  a  title 
acquired  from  the  bankrupt  with  the  consent  of  the  assignee.    76. 

3.  Section  4917  of  the  Revised  Statutes,  which  provides  for  disclaimers 

**  whenever,  through  inadvertence,  accident  or  mistake,  and  without 
any  fraudulent  or  deceptive  intention,  a  patentee  has  claimed  more 
than  that  of  which  he  was  the  original  or  first  inventor  or  discoverer," 
and  allows  the  patentee  to  "  make  disclaimer  of  such  parts  of  the  thing 
patented  as  he  shall  not  choose  to  claim  or  hold  by  virtue  of  the  patent 
or  assignment,  stating  therein  the  extent  of  his  interest  in  such 
patent,"  is  broad  enough  to  cover  disclaimers  made  to  avoid  the  effect 
of  having  included  in  a  patent  more  devices  than  can  properly  be 
made  the  subject  of  a  single  patent    lb. 

4.  The  power  of  a  patentee  to  disclaim  is  a  beneficial  power,  and  ought 

not  to  be  denied  except  when  resorted  to  for  a  fraudulent  and  decep- 
tive purpose,     lb. 

5.  The  effect  of  delay  by  a  patentee  to  make  a  disclaimer  under  Rev.  Stat 

§  4917  until  after  the  commencement  of  an  action  for  the  infringe- 
ment of  his  patent  goes  only  to  the  recovery  of  costs,    lb. 

6.  Where  the  Revised  Statutes  adopt  language  of  a  previous  statute  which 

had  been  construed  by  this  court,  Congress  must  be  considered  as 
adopting  that  construction,    lb, 

7.  The  invention  patented  by  letters  patent  No.  128,925,  issued  July  9, 

1872,  to  Charles  A.  Taylor  for  an  improvement  in  trunks  was  novel 
and  patentable ;  and  the  letters  patent  are  infringed  by  the  fasteners 
constructed  in  accordance  with  the  descriptions  in  letters  patent  No. 
145,817,  dated  December  23,  1873,  and  the  improvements  thereon 
described  in  letters  patent  No.  163,828,  dated  April  10,  1875,  both 
issued  to  Anthony  V.  Roraadka.    lb, 

8.  The  pioneer  in  an  art,  who  discovers  a  principle  which  goes  into  almost 

universal  use,  is  entitled  to  a  liberal  construction  of  his  claim.    lb, 

9.  When  a  patented  invention  is  infringed  by  its  use  upon  anoUier  article 
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of  which  it  forms  an  inconsiderable  part,  taking  the  place  of  some- 
thing previously  serving  the  same  uses,  and  there  is  no  established 
royalty  by  which  to  measure  the  damages,  they  may  be  ascertained  by 
finding  the  difference  between  the  cost  of  the  patented  article  and  the 
cost  of  the  article  which  it  displaces ;  but  this  rule  may  be  modified  if 
law  and  justice  seem  to  require  it.    lb, 

10.  When  it  is  doubtful  from  the  evidence  whether  the  word  **  patented  " 
could  be  affixed  to  a  manufactured  article,  or  whether  a  label  should  be 
attached  with  a  notice  of  the  patent,  under  the  provisions  of  Rev. 
Stat.  §  4900,  the  judgment  of  the  patentee  is  entitled  to  weight  in 
determining  the  question.    lb, 

11.  A  defendant  in  a  suit  for  the  infringement  of  letters  patent,  who  relies 
upon  a  want  of  knowledge  on  his  part  of  the  actual  existence  of  the 
patent,  should  aver  the  same  in  his  answer,    lb. 

12.  When  an  assignee  in  bankruptcy  refuses  to  accept  a  transfer  of  a  right 
of  action  existing  in  the  bankrupt  at  the  time  of  the  bankruptcy,  and 
abandons  it  to  the  bankrupt  before  the  expiration  of  the  time  within 
which  an  assignee  in  bankruptcy  could  bring  suit  upon  it,  the  right  of 
action  of  the  bankrupt  and  of  a  purchaser  from  him  are  governed  by 
the  general  statute  of  limitations,  and  not  by  the  rule  prescribed  for 
an  assignee  in  bankruptcy.    lb, 

18.  Letters  patent  No.  108,085,  issued  October  11,  1870,  to  John  B.  Augur 
for  an  improvement  for  gearing  in  wagons  was  not  anticipated  by  the 
invention  patented  to  C.  C.  Stringfellow  and  D.  W.  Series,  by  letters 
patent  No.  81,184,  dated  January  15, 1861,  and  are  valid,  so  far  as  that 
invention  is  concerned.     Topliffy,  Topliff,  156. 

14.  It  is  not  sufficient,  in  order  to  constitute  an  anticipation  of  a  patented 
invention,  that  the  device  relied  upon  might,  by  modification,  be  made 
to  accomplish  the  function  performed  by  that  invention,  if  it  were  not 
designed  by  its  maker,  nor  adapted,  nor  actually  used  for  the  perform- 
ance of  such  function,    lb, 

15.  In  view  of  the  extensive  use  to  which  the  invention  secured  to  John 
H.  Topliff  and  George  H.  Ely  by  letters  patent  No.  122,079  for  an 
improvement  in  connected  carriage  springs,  reissued  March  28, 1876, 
No.  7017,  the  invention  secured  thereby  is  held  to  have  patentable 
novelty,  although  the  question  is  by  no  means  free  from  doubt.    lb, 

16.  The  first  reissue  of  that  patent,  being  to  correct  a  palpable  and  gross 
mistake,  and  being  made  within  four  months  after  the  date  of  the 
original  patent,  was  within  the  power  of  the  Commissioner  of  Patents. 
lb, 

17.  The  second  reissue  of  that  patent  is  valid,  whether  it  be  an  enlarge- 
ment of  the  original  patent  or  not.     lb, 

18.  Miller  v.  Brass  Co.,  104  U.  S.  850,  was  not  intended  to  settle  a  principle 
that  under  no  circumstances  would  a  reissue  containing  a  broader 
claim  than  the  original  be  supported,    lb, 

19.  The  power  to  reissue  a  patent  may  be  exercised  when  the  original 
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patent  is  inoperative  by  reason  of  the  fact  that  its  specification  was 
defective  or  insufficient,  or  the  claims  were  narrower  than  the  actual 
invention  of  the  patentee,  provided  the  error  has  arisen  from  inad- 
vertence or  mistake,  and  the  patentee  is  guilty  of  no  fraud  or  decep- 
tion; but  such  reissues  are  subject  to  the  following  qualifications: 
(1)  That  it  shall  be  for  the  same  invention  as  the  original  patent,  as 
such  invention  appears  from  the  specification  and  claims  of  such 
original ;  (2)  That  due  diligence  must  be  exercised  in  discovering  the 
mistake  in  the  original  patent,  and  that,  if  it  be  sought  for  the  pur- 
pose of  enlarging  the  claim,  the  lapse  of  two  years  will  ordinarily, 
though  not  always,  be  treated  as  evidence  of  an  abandonment  of  the 
new  matter  to  the  public  to  the  same  extent  that  a  failure  by  the 
inventor  to  apply  for  a  patent  within  two  years  from  the  public  use 
or  sale  of  his  invention  is  regarded  by  the  statute  as  conclusive  eri- 
dence  of  an  abandonment  of  the  patent  to  the  public ;  (3)  That  this 
court  will  not  review  the  decision  of  the  Commissioner  upon  the  ques- 
tion of  inadvertence,  accident  or  mistake,  unless  the  matter  is  manifest 
from  the  record ;  but  that  the  question  whether  the  application  was 
made  within  a  reasonable  time  is,  in  most,  if  not  in  all  such  cases,  a 
question  of  law  for  the  court.    lb, 

20.  Objections  to  a  master's  report  should  be  taken  in  the  court  below ; 
and  if  not  taken  there,  cannot  be  taken  here  for  the  first  time.    lb. 

21.  The  allowance  of  an  increase  of  damages,  under  the  statute,  to  the 
plaintiff  in  a  suit  for  the  infringement  of  letters  patent  rests  somewhat 
in  the  discretion  of  the  court  below,  and  its  finding  on  this  point  will 
not  be  disturbed  unless  the  evidence  clearly  demands  it.    lb, 

22.  The  first  claim  of  reissued  letters  patent  No.  3204,  granted  to  George 
Asmus,  November  24,  1868,  for  an  improvement  in  blast  furnaces, 
on  the  surrender  of  original  letters  patent  No.  70,447,  granted  to  F. 
W.  LUrmann,  of  Osnabruck,  in  Prussia,  November  5,  1867,  namely, 
**A  blast  furnace  vri th  a  closed  breast, where  the  slag  is  discharged 
through  an  opening  or  openings  cooled  by  water,  substantially  as  set 
forth,"  is  invalid,  because  there  was  nothing  in  the  original  specifica- 
tion indicating  that  any  such  claim  was  intended  to  be  made  in  the 
original  patent,  although  the  application  for  the  reissue  was  made  less 
than  a  year  after  the  original  patent  was  granted;  and  because,  as 
respected  that  claim,  the  reissue  was  not  for  the  same  invention  as  the 
original  patent,  and  was,  therefore,  within  the  express  exception  of 
the  statute  (act  of  July  4,  1836,  c.  357,  §  13,  5  Stat.  122).  Freeman  v. 
Asmus,  226. 

23.  The  cases  in  this  court  on  the  subject  of  reissues,  reviewed,    lb. 

24.  The  fact  commented  on,  that  the  application  for  the  reissue  was  not 
signed  or  sworn  to  by  the  inventor,  but  only  by  the  assignee  of  the 
patent,     lb. 

25.  Letters  patent  No.  241,321,  granted  May  10, 1881,  to  Charles  H.  Dunks 
and  James  B.  Ryan,  for  improvements  in  swing  woven-wire  bed-bot- 
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tome,  are  invalid  for  want  of  patentability ;  all  that  was  done  being  to 
suspend  a  fabric  well  known  as  a  bed-bottom  in  substantially  the 
same  manner  that  other  fabrics  used  for  that  purpose  had  been  sus- 
pended.   Ryan  v.  Hardj  241. 

26.  The  machine  manufactured  under  letters  patent  No.  847,043,  issued 
August  10, 1886,  to  John  H.  Home  for  "  new  and  useful  improvements 
in  rag  engines  for  beating  paper-pulp  "  is  an  infriugement  of  the  first 
claim  in  letters  patent  No.  303,374,  issued  August  12,  1884,  to  John 
Hoyt,  for  a  rag  engine  for  paper  making.     Hoyt  v.  Home,  302. 

27.  Whether  it  infringes  the  second  claim  in  Hoyt's  patent  is  not  de- 
cided,   lb, 

PAYMENT. 

See  National  Bank. 

PLEADING. 
See  Limitation,  Statutes  of; 
Patent  for  Invention,  11. 

PRACTICE. 

1.  This  case  having  been  submitted  on  briefs,  the  submission  was  set 

aside  by  the  court,  and  an  oral  argument  ordered.  When  the  case 
was  reached  neither  party  appeared  by  counsel,  but  an  offer  was  again 
made  to  submit  on  the  briefs.  The  court  thereupon  ordered  the  case 
dismissed  for  want  of  prosecution  in  the  manner  directed  by  its  previ- 
ous order ;  but  subsequently  this  dismissal  was  set  aside  on  motion, 
and  argument  was  heard.    Ficklen  v.  Shelby  County  Taxing  District,  1. 

2.  For  reasons  stated  in  the  motion,  the  court  grants  a  motion  to  submit 

this  case,  when  received  in  regular  call,  without  printing  the  record. 
Oregon  Railway  Sf  Navigation  Company  v.  Oregonian  Railway  Company, 
52. 

8.  The  court,  being  informed  that  the  control  of  both  the  corporations 
parties  to  this  suit,  had  come  into  the  hands  of  the  same  persons,  but 
that  there  was  a  minority  of  stockholders  in  the  Amador  Medean  Grold 
Mining  Company  who  retained  the  interest  that  they  had  at  the  time  the 
decision  was  rendered  —  that  the  two  corporations  were  still  in  exist- 
ence and  organized  —  and  that  the  present  managers  and  owners  of 
the  properties  were  anxious  that  the  question  should  be  decided,  in 
order  that  the  minority  of  the  stockholders  might  receive  whatever, 
by  the  finding  of  the  court,  would  be  due  to  them,  reverses  the  judg- 
ment and  remands  the  case  for  further  proceedings  in  conformity  to 
law,  without  considering  or  passing  upon  the  merits  of  the  case  in  any 
respect.  South  Spring  Hill  Gold  Mining  Co.  v.  Amador  Medean  Gold 
Mining  Co.,  300. 

4.  A  demurrer  to  a  petition  upon  the  ground  that  it  does  not  set  out  a 
cause  of  action  without  taking  notice  of  the  fact  that  the  suit  is 
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brought  in  the  wrong  district,  is  a  waiver  of  objection  on  account  of 
tiie  latter  cause.     Texas  Sf  Pacific  RaUtoay  Co,  v.  Cox,  593. 
See  Consolidation  of  Actions  ;      Local  Law,  2 ; 
*  Court  and  Jury  ;  Master  in  Chancery,  1,  2. 

PRINCIPAL  AND  AGENT. 
See  Indian. 

PUBLIC  LAND. 

1.  F.,  a  half-breed  of  the  Sioux  nation,  received  in  1857  a  certificate  of 
land-scrip  under  the  treaty  of  July  15,  1830,  7  Stat.  328,  and  under 
the  act  of  July  17,  1854,  10  Stat  304,  c.  83,  which  enacted  that  "  no 
transfer  or  conveyance  of  any  of  said  certificates  or  scrip  shall  be 
valid.''  In  March,  1860,  she  executed  a  power  of  attorney  in  blank, 
and  a  quitclaim  deed  in  blank,  the  name  of  the  attorney,  the  descrip- 
tion of  the  land,  and  the  name  of  the  grantee  in  the  deed  being 
omitted.  These  came  into  the  possession  of  P.,  on  the  payment  of 
9150,  who  inserted  the  name  of  R.  as  attorney,  and  his  own  name  as 
grantee,  and  a  tract  of  120  acres  in  Omaha,  of  which  he  was  already 
in  possession  but  without  valid  title,  as  the  description.  The  deed 
was  then  delivered  to  him  by  R.  and  was  put  upon  record.  P.  never 
informed  F.  of  this  location,  or  of  the  record  of  these  several  instru- 
ments, but  remained  in  possession  of  the  located  tract,  either  person- 
ally or  through  his  grantees.  Congress,  on  the  procurement  of  P., 
confirmed  his  title  to  the  tract.  15  Stat  186,  c.  240 ;  269,  c  21.  The 
half-breed  was  ignorant  of  all  this  until  August,  1887,  when  the  Sioux 
Indians  became  citizens  of  the  United  States  by  virtue  of  article  6  of 
the  treaty  of  April  29,  1868,  15  Stat  637.  In  1888  the  representatives 
of  F.,  who  had  deceased,  filed  a  bill  in  equity  against  P.,  setting  forth 
these  facts ;  averring  that  the  power  of  attorney  and  quitclaim  deed 
had  been  fraudulently  procured  by  some  persons  unknown,  and  pray- 
ing that  P.  should  be  decreed  to  have  taken  the  title  in  trust  for  F., 
and  that  the  power  of  attorney  and  the  quitclaim  deed  should  be 
declared  to  be  fraudulent  and  a  cloud  upon  plaintiff's  title,  and  that 
the  defendants  be  directed  to  surrender  the  estate  to  plaintilb.  To 
this  the  defendants  demurred,  and  the  court  below  dismissed  the  bilL 
Heidi  (1)  that  P.  was  chargeable  with  notice  that  the  power  and  the 
quitclaim  deed  were  intended  as  devices  to  evade  the  law  against  the 
assignment  of  the  scrip,  and  that  he  acquired  no  title  through  them; 
(2)  that  he  acquired  no  additional  rights  through  the  confirmatory 
acts  of  Congress ;  (3)  that  having  no  right  to  locate  the  scrip  for  his 
own  benefit,  he  must  be  deemed  to  have  located  it  for  F.  and  as  her 
representative ;  (4)  that  this  implied  trust  did  not  prevent  him  from 
taking  and  holding  possession  of  the  land  adversely  to  her,  and  for  his 
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own  use  and  benefit;  (5)  that,  under  these  oircumatanceSy  F.  was 
bound  to  use  reasonable  diligence  in  discovering  the  £raud,  and  seek- 
ing redress;  (6)  that,  conceding  that  plaintiffs  were  incapable  of  being 
affected  with  laches  so  long  as  they  maintained  their  tribal  relations, 
the  bill  was  fatally  defective  in  not  setting  forth  when  and  how  the 
alleged  frauds  were  discovered,  in  order  that  the  court  might  clearly 
see  whether  it  could  not  have  been  discovered  before ;  (7)  that,  in 
view  of  all  the  circumstances,  it  would  be  inequitable  to  disturb  the 
disposition  made  of  the  case  below ;  (8)  that  the  most  which  could  be 
justly  demanded  would  be  the  repayment  of  the  9150*,  with  interest. 
Felix  V.  Patrick,  817. 

Land  which,  at  the  time  of  the  grant  of  July  2,  1864,  13  Stat.  365, 
c.  217,  of  public  lands  to  the  Northern  Pacific  Railroad  Company, 
was  segregated  from  the  public  lands  within  the  limits  of  the  grant 
by  reason  of  a  prior  preemption  claim  to  it,  did  not,  by  the  cancella- 
tion of  the  preemption  right  before  the  definite  location  of  the  grant 
pass  to  the  railroad  company,  but  remained  part  of  the  public  lands 

'  of  the  United  States,  subject  to  be  acquired  by  a  subsequent  preemp- 
tion settlement  followed  up  to  acquisition  of  title.  Bardon  v.  Northern 
Pacifie  Railroad  Co.,  535. 

See  Indian;  Local  Law,  6; 

Lach£8,  2;  Mineral  Land. 


RAILROAD. 

1.  The  statute  of  Illinois  of  February  12,  1855,  empowering  all  railroad 

corporations  incorporated  under  the  laws  of  the  State  to  make  "  con- 
tracts and  arrangements  with  each  other,  and  with  railroad  corpora- 
tions of  other  States,  for  leasing  or  running  their  roads,"  authorizes 
a  railroad  corporation  of  Illinois  to  make  a  lease  of  its  road  to  a  rail- 
road corporation  of  another  State;  .but  confers  no  power  on  a  railroad 
corporation  of  the  other  State  to  take  such  a  lease,  if  not  authorized 
to  do  so  by  the  laws  of  its  own  State.  St,  Louis,  Vandalia  j*  Terre 
Haute  Railroad  Co,  v.  Terre  Haute  Jr  Indianapolis  Railroad  Co,,  393. 

2.  A  railroad  corporation  of  Indiana  is  not  empowered  to  take  a  lease  of  a 

railroad  in  another  State  by  the  statute  of  Indiana  of  February  23, 
1853,  c.  85,  authorizing  any  railroad  corporation  of  that  State  to  unite 
its  railroad  with  a  railroad  constructed  in  an  adjoining  State,  and  to 
consolidate  the  stock  of  the  two  companies ;  or  to  extend  its  road  into 
another  State;  or  *Ho  make  such  contracts  and  agreements  with  any 
such  road  constructed  in  an  adjoining  State,  for  the  transportation  of 
freight  and  passengers,  or  for  the  use  of  its  said  road,  as  to  the  board 
of  directors  may  seem  proper."    7^. 

3.  A  lease  for  nine  hundred  and  ninety-nine  years  by  one  railroad  corpora- 

tion of  its  railroad  and  franchise  to  another  railroad  corporation, 

VOL.  CXLV — 44 
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which  is  ultra  vires  of  one  or  of  both,  will  not  be  aet  aside  by  a  court 
of  equity  at  the  suit  of  the  lessor,  when  the  lessee  has  been  in  posseit- 
sion,  paying  the  stipulated  rent,  for  seventeen  years,  and  has  taken  no 
steps  to  repudiate  or  rescind  the  contract,    lb. 

4.  The  act  of  the  legislature  of  Kentucky  of  January  22,  1858,  authorizing 

any  railroad  company  to  lease  its  road  to  another  railroad  company, 
provided  its  road  so  leased  should  be  so  connected  as  to  form  a  con- 
tinuous line,  permits  the  lessee  company  to  take  leases  of  branches 
by  means  of  which  it  establishes  continuous  lines  from  their  several 
termini  to  each  of  its  own.  Hancock  v.  Louisville  jr  NashvUU  Railroad 
Co.,  409. 

5.  Under  the  legislation  of  the  State  of  Kentucky,  the  right  to  receive  and 

vote  upon  the  shares  of  stock  in  the  Shelby  Railroad  Company  which 
were  issued  upon  the  subscription  of  a  part  of  Shelby  County  became 
vested  in  the  Shelby  Railroad  District  of  Shelby  County  as  a  corpora- 
tion quoad  hoc:    Ih. 

6.  The  obligation  upon  an  employ^  of  a  railroad  company  to  take  care  and 

exercise  diligence  in  avoiding  accidents  from  its  trains,  while  in  the 
performance  of  his  duties  about  the  tracks,  is  not  to  be  measured  by 
the  obligation  imposed  upon  a  passenger  when  upon  or  crossing  them. 
Aerkfetz  v.  Humphreys,  418. 

7.  In  an  action  by  a  track  repairer  against  the  receiver  of  a  railroad  to 

recover  damages  for  injuries  received  from  a  locomotive  and  train 
while  at  work  repairing  the  track  in  a  station  yard,  it  is  held  that 
the  servants  of  the  receiver  were  guilty  of  no  negligence ;  and  that  if 
they  were,  the  plaintiff's  negligence  contributed  directly  to  the  result 
complained  of.    Ih, 

See  Interstate  Commerce; 
Receiver,  2,  3. 


REBELLION. 

Although,  under  ihe  ruling  in  Wallach  v.  Van  Rysmck,  92  U.  S.  207, 
the  defendant  in  a  proceeding  for  confiscation  under  the  confiscation 
act  of  July  17,  1862,  12  Stat.  589,  c.  195,  and  Joint  Resolution  No.  63, 
of  the  same  date,  12  Stat.  627,  had  no  power  of  alienating  the  rever- 
sion or  remainder  which  was  still  in  him  after  confiscation  and 
sale,  still  an  alienation  of  it  by  him  by  a  deed  of  warranty,  accom- 
panied by  a  covenant  of  seizin  on  his  part,  estops  him  and  all  per- 
sons claiming  under  him  from  assei-ting  title  to  the  premises  against 
the  grantee,  his  heirs  and  assigns,  or  from  conveying  it  to  any  other 
parties.    Jenkins  v.  Collard,  546. 

The  general  pardon  and  amnesty  made  by  the  public  proclamation  of 
the  President  at  the  close  of  the  war  of  the  rebellion  had  the  force  of 
public  law.    Ih. 

See  EgurrY,  1. 
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RECEIVER. 

1.  A  receiver  appointed  by  order  of  a  court  of  chancery  is  obliged  to 

take  possession  of  a  leasehold  estate,  if  it  be  included  within  the 
order  of  the  court ;  but  he  does  not  thereby  become  the  assignee  of 
the  term,  or  liable  for  the  rent,  but  holds  the  property  as  the  hand 
of  the  court,  and  is  entitled  to  a  reasonable  time  to  ascertain  its  value, 
before  he  can  be  held  to  have  accepted  it.  Quinct/f  Missouri  Sf  Pacijic 
Railroad  Co.  v.  Htmtphreys^  82. 

2.  The  Wabash  Company  controlled  3600  miles  of  road,  made  up  by  the 

consolidation  and  leasing  of  many  different  railroads,  upon  nearly 
every  one  of  which  there  existed  one  or  more  mortgages.  Among 
them  was  the  Quincy  road,  77  miles  in  length,  which  was  leased  by 
the  Wabash  in  August,  1879,  for  a  term  of  99  years,  with  privilege  of 
renewal,  acquiring  with  the  lease  a  majority  of  the  stock.  The  Quincy 
road  at  the  time  of  the  lease  had  issued  mortgage  bonds  to  the  amount 
of  $2,000,000,  on  which  there  was  a  large  amount  of  interest  in  arrear. 
To  provide  for  this  and  other  floating  debts,  and  to  extend  the  road, 
a  new  issue  of  mortgage  bonds  were  provided  for  as  part  of  the 
arrangement,  which  were  issued,  and  the  road  was  completed,  and 
entered  into  and  formed  part  of  the  Wabash  system.  In  May,  1884, 
the  Wabash  company  filed  a  bill  in  equity,  alleging  that  it  was  insol- 
vent and  could  not  procure  the  means  to  pay  its  floating  debts  and 
interest  due,  and  praying  the  court  to  take  possession  of  its  property 
and  administer  it  as  a  whole.  Receivers  were  thereupon  appointed, 
who  took  possession.  They  were  directed  to  pay  out  of  the  income 
which  should  come  into  their  hands  rental  which  had  accrued  or  which 
might  accrue  upon  all  the  company's  leased  lines,  but  to  keep  accounts 
showing  the  source  of  income  and  revenue  with  reference  to  expendi- 
ture. In  June,  1884,  the  trustees  xuider  a  general  mortgage,  which 
the  Wabash  company  had  made  of  its  whole  system,  filed  a  cross-bill 
praying  for  the  foreclosure  of  their  mortgage  and  the  appointment  of 
receivers ;  but  the  court  declined  to  appoint  receivers  other  than  those 
already  appointed.  On  the  26th  of  January,  1884,  the  receivers 
informed  the  court  of  their  inability  to  pay  interest  faUing  due  on 
certain  classes  of  bonds  and  interest  on  certain  stocks,  and  made  a 
statement  in  regard  to  several  of  the  consolidated  and  leased  roads 
from  which  it  appeared  that  the  earnings  of  the  Quincy  road  had  at 
no  time  since  its  acquisition  been  sufiBcient  to  pay  its  operating  ex- 
penses, the  cost  of  its  maintenance  and  the  interest  upon  its  mortgage 
bonds.  The  receivers  further  petitioned  the  court  for  its  advice,  and 
they  were  thereupon  ordered  to  keep  separate  accounts  of  the  earnings, 
incomes,  operating  expenses,  cost  of  maintenance,  taxes,  etc.,  of  each 
of  such  lines,  and  to  make  quarterly  reports  thereof.  These  reports, 
when  made,  showed,  as  to  the  Quincy  Company,  that  in  May,  1885, 
there  was  a  deficit  of  ^0,251.09  in  nine  months'  working.  The  court 
thereupon  made  a  general  order,  as  to  all  the  properties,  which  pro- 
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Tided  in  substance  that  where  there  was  no  income,  rental  claims  were 
not  to  be  paid  by  the  receivers.  On  the  15th  of  July,  1885,  the 
trustees  of  the  Quincy  mortgage  petitioned  the  court  to  direct  the  re- 
ceivers to  transfer  that  road  and  its  rolling  stock  to  them,  and  an  order 
was  made  to  that  effect.  No  possession  was  taken  under  that  order, 
but  the  leased  property  was  retransferred  before  the  sale  under  the 
foreclosure  of  the  general  mortgage  of  the  Wabash  Company.  The 
proceedings  under  the  cross-bill  resulted  in  a  decree  for  such  fore- 
closure on  the  6th  of  January,  1886.  No  surplus  was  realized  from 
the  sale  under  that  decree.  The  receivers'  accounts  on  surrendering 
the  property  showed  the  net  earnings  to  be  93,304,633.61  less  than  the 
amount  of  the  preferred  debts  with  whose  payment  they  were  charged. 
On  the  8th  of  December,  1885,  the  intervening  trustees  of  the  Quincy 
mortgage  filed  a  petition  praying  the  court  to  order  the  receivers  to 
pay  arrears  of  interest,  taxes,  cost  of  repairs,  and  rental,  aggregating 
$114,380,  and  to  decree  them  to  be  liens  superior  and  paramount  to 
all  mortgages  on  all  the  property  of  the  Wabash  Company.  On  the 
19th  of  March,  1888,  the  court  denied  this  prayer  and  dismissed  this 
.  petition  from  which  decree  the  Quincy  Company  and  the  trustees 
took  this  appeal.  Held^  (1)  That  the  occupation  of  the  Quincy  road 
by  the  receivers  under  the  order  of  court  created  no  relation  which 
obliged  them  to  pay  rent  therefor  under  the  lease;  (2)  That  no 
equities  existed  which  called  upon  the  court  to  divest  the  proceeds  of 
the  sale  or  the  net  earnings  of  the  property  while  in  the  receivers' 
hands,  and  apply  them  to  the  payments  prayed  for  by  the  intervenors. 
(3)  That  the  action  of  the  court  in  appointing  receivers  on  the  appli- 
cation of  the  mortgagor  could  not  be  successfully  chaUenged  in  this 
appeal,  lb. 
3.  Following  Quincy^  Missouri  Sf  Pacific  Railroad  Co.  v.  HwnphreifSy  antey  82, 
it  is,  with  regard  to  the  lease  of  the  St  Joseph  and  St  Louis  Railroad 
Company  by  the  Wabash  Company,  now  Held,  (1)  That,  the  circum- 
stances in  the  latter  case  being  similar  to  those  in  the  former,  the 
receivers  were  entitled  to  a  reasonable  time  to  ascertain  the  situation 
of  the  leased  railroad  before  they  could  be  held  to  have  assumed  the 
lease ;  (2)  That  the  time  taken  by  them  in  deciding  not  to  assume  it 
was  a  reasonable  time;  (3)  That  the  course  pursued  by  the  court 
below  towards  the  various  independent  roads  which  made  up  the 
Wabash  system  was  equitable  and  just  and  will  not  be  disturbed  lu 
this  case.     St,  Joseph  Sf  St.  Louis  Railroad  Co.  v.  Humphreys^  105. 

See  Corporation,  1; 

Jurisdiction,  B,  2,  3. 


REVERSIONER. 
See  Local  Law,  1. 
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RULES. 

See  Admiralty,  1; 

Equity,  9. 

STATUTE. 
A.  Construction  op  Statutes. 
See  Ikterstatjb  Commerce,  8. 
B.  Statutes  of  the  United  States. 
See  Consolidation  op  Actions,  1,2;    Partition,  1,  3 ; 

Customs  Duties,  1 ;  Patent  for  Invention,  3, 5, 10, 22 ; 

Indian;  Public  Land; 

Interstate  Commerce,  1,  2 ;        Rebellion,  1. 
Jurisdiction,  A,  6 ;  B,  1,  2 ; 

C.   Statutes  of  States  and  Territories. 
Arkanscu.  See  Local  Law,  4,  5. 

District  of  Columbia.  See  Partition,  1,  3. 

Georgia.  See  Jurisdiction,  A,  2. 

Illinois.  See  Contract,  2 ; 

Local  Law,  1 ; 

Railroad,  1. 
Indiana.  See  Railroad,  2. 

Kentucky.  See  Railroad,  4,  5. 

Louisiana.  See  Jurisdiction,  B,  4. 

New  York.  See  Constitutional  Law,  2,  3,  4. 

Pefmsylvania.  See  Constitutional  Law,  5. 

Tennessee.  See  Constitutional  Law,  1,  7. 

Texas.  See  Damages; 

Jurisdiction,  B,  4 ; 

Local  Law,  2,  3,  6. 

TAX  SALE. 
See  Local  Law,  1. 

TRESPASS. 
When  both  parties  in  an  action  to  try  title  to  real  estate  claim  under  a 
common  source  of  title,  it  is  unnecessary  to  consider  whether  the  deed 
under  which  the  common  grantor  claimed  was  valid.   Cox  v.  Hart,  376. 

TRUST. 
See  Public  Land,  1. 

ULTRA  VIRES. 
See  Railroad,  3. 

WILL. 
See  Local  Law,  1. 
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